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The present complaint has been filed by the complainant/allottee under

ORDER

section 31 of the Real Estate (Regulation a?nrl Development] Act, 2016 {in
short, the Act) read with rule 28 of the Hary{ana Real Estate (Regulation and
Development) Rules, 2017 (in short, the hmesj for violation of section
11{4}(a) of the Act wherein it is inter alia pr?lscribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the
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provisions of the Act or the Rules and regulations made thereunder orto the

allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing uveﬁ the possession, delay period, if

any, have been detailed in the following tab anr form:

S. No. Particulars Bet;uls i
i Name of the project “Neb Square”
2 Location of the prr::iect- Sectors 109, Gurugram
3 Nature of the project Commercial
| Project Area 3.08 acres & =
: DTCP license no. and 102 of 2008 dated 15.05.2008 valid
validity status up to 14.05.2024
6. RERA Registered/ not 109 of 2017 dated 24.08.2017 valid |
registered up tn 23.08,2021
7. Unit and Floor no. Unit no.-9 & 2 floor
(As | per page no. 21 of the
I complaint)
8. Unit area admeasuring | 601sq. ft. (Super Area)
[AS | per page no. 22 of the
complaint])
0. Date of execution of MoU | 19,02.2013
(As pér page no. 20 of the complaint)
10, Assured Return clause | 3.The company has agreed to allot to
the ﬁﬂﬂnee{'s} premises measuring
61 .fq St super built up area on the
secr:md floor of the said project. The |
m'.l'uttee (s] has opted for the
investment return plan and has
agreed that the basic cansideration
for n{!atment of the premises is to he |
determined at Rs.6,000/- per £q. ft. |
t-::kmg into consideration a return of
| Rs.83/- per sq. ft. per month, subject
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' to |the terms of this Mall. Return is ‘
provided till possession is offered to
thf,- customer. |
(As per page no. 22 of the |
complaint) -
11, Date of execution of 08.05.2015
buyer's agreement [As per page no.65 of reply)

12. Construction completion | 5.2 that  the  construction |
date as per buyer completion date shlull be th&l
agreement date when the application for |

grant of
completion/occupation
certificate is made.

13 Total Sale Consideration | Rs.46,70,706/-

(A per statement of account on
page no. 94 of the reply) ;'

14, Amount paid by the | Rs.11,96,844 /-

complainants (As |per statement of account on |
page no. 94 of the reply)

15, Wssured return paid by the | Rs.39,02,894- |

respondent (As per statement of account on
pzlge no. 94 of the reply)

16, Payment Plan 'Emr}struqiun linked plan

X7 Due date of possession 23,1‘?1.202-3 (The  respondent !

applied grant of occupation |
cerfificate) i
18. Occupation  certificate | 14.08.2024
JCompletion certificate | | i

19. | Offer of possession Not available e I |

20, | Demand letters 1ﬁ.12.2[}15 &30.032017

21. | Lease deed 241??.2020

[As per page no. 95 of the reply)

B. Facls of the complaint

The complainant has made the following submissions: -
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| Complaint No, 2229 of 2023

That in 2013, complainant came across the project of M/s Neo Developers
Private Limited namely "Neo Square” [!:'hereinafter referred to as "the
Project”) situated in Sector 109. Mr. éshish Anand, Director of the
company and employees at the offica Elf'thl!ﬂ company explained the project
to the complainant and stated that the project consists of multiple towers
having dedicated space for retail, food court, service apartment, hyper-
mart, Restaurants, Cinema, and offices etc

That the brochure of the project was shown to the complainant wherein it
was provided that the logos and name!uf the brands like Pizza Hut,
McDonald's, KFC, Nike, INOX etc, which were printed on the brochure Mr.
Ashish Anand, Director of the company stated that these brands have
already entered into agreements with tl*!ue company for opening of an
outlet in the project. Mr, Ashish Anand fulrther explained the site plan of
the Project in the brochure and explajned: that the project is situated on
Dwarka Expressway and is a front facin development in a corner plot
which is 4 side open. Mr. Ashish Anand, Director of the company again
assured the complainant that they hq!we already obtained all the
mandatory permissions/clearances to construct the project, which would
be constructed strictly in conformity with Ihesanctinn ed plan and further
assured that the construction of the prujefrt will be completed within 36
months of purchasing the unit. It is suhmiitted that the project has been
constructed at a distance from expressway, hence, the unit has been sold
to the complainant by misrepresenting [the facts, wherein a bloomy
picture was shown to the complainant. The abovementioned brands with
logo were printed on the brochure of the project.

That the respondent induced the complaint to purchase the unit in their

assured return plan wherein the company would make the payment at the
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rate of Rs. 85 per sq. ft. per month for the area purchased if full payments
towards the unit are made by the complainant at the time of booking or at
the time of execution of Memnrandumiﬂf Understanding (MOU). Mr.
Ashish Anand, Director of the Enmpan}'é assured the complainant that
there will be no delay in making payment towards the assured return
under any circumstances whatsoever.

That complainant entered memorandum of understanding with the
company on 19.02.2013. the respondent ﬁgain assured the complainant
that there will be no delay in making pa}rrﬁfent towards the assured return
under any circumstances and the property would be constructed and
delivered within 36 months period from entering of the Mol since
respondent has already entered into agrea:ments with big brands such as
Pizza Hut, McDonald's, KFC, Nike, Inox E'mq:-ma etc. Further, it was assured
that the assured return would be paid tl!I|the property is not feased out.
Based on the above inducement and ass.uranr:e of respondent, the
complainant purchased a commercial unit (restaurant) on the second
floor and executed the Memorandum of Hrlpd erstanding dated 19.02.2013
having area admeasuring 601 sg. ft. superihui!t-up area at the rate of Rs,
6,000 - per sq. ft. wherein commercial unit no.09 was assigned on 2% floor.
That since on the misrepresentation by Mrl Ashish Anand Director of the
respondent. |

That the complainant paid a sum of Rs, 37 1 5’ 426/~ towards consideration
of the commercial unit no. 9, vide r:he{:]ue no. 007763 amount Rs.
5,00,000/- dated 15.02.2013 drawn on Al’ahabad Bank and cheque no.
007765 amount Rs. 32,17,426/- dated 16.:!]2.2(113 drawn on Allahabad
Bank which was duly accepted by the respondent. It was agreed under the
MOU that a monthly return of Rs, 51,085 ,r"!- shall be payable as Assured
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Return from 19.02.2013. a receipt of unit confirmation and cheque of

assured return has been issued by the respondent company on
25.02.2013. |

That the respondent on 16.12.2015 raised the demand of EDC and [DC far
unit no. 9 on 244 floor of the project amou Il'ut to Rs. 2,84,874 /-,

That respondent demanded VAT from complainant, several times on the
same unit despite the fact that the same was paid at the time of very first
demand only, The company raised the demand towards VAT amounting
to Rs. 1,80,300/- on 30.03.2017 and Rs, 14,244 /- on 30.03.2017 for Unit
No.9. The said demand was duly fulfilled by the complainant by making
the cumulative payment of Rs. 5,54,188/- for the EDC, IDC and VAT
payment of unit no- 06 and unit no- 09, |

That the truth of the assurances made by :the Directors and employees of
the Company surfaced when the Company started delaying the monthly
assured returns and ultimately, the payments of assured return were
completely stopped and are due since |uly 2019. That the mala fide
intentions of the company also became cﬁl}nﬁpi{ruuus when the company
sent a Letter dated 18.12.2019 ::ummuni:ating Its unilateral decision of
not paying any assured return till the completion of the project. Such a
unilateral decision made by the respondent is per-se illegal and against
the terms and conditions of the agreemeﬁt entered between the parties
since the payment towards the assured return was integral part of the
dgregment. [

That the respondent again raised demand for unit no. 09 towards the VAT.
It aspires that the payment towards VAT which was made by buyers in
2017 has not been deposited with the lconcerned authorities by the

respondent and due to the said reason, the respondent is demanding VAT
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X1

XIL

XII1L

E—

again and again from the buyers with the sole intent of cheating the buyers
and gaining wrongfully from them. Hen-:el, the demand for the VAT raised
subsequently are illegal per-se and liable !rn be set aside.

That the respondent informed the Eﬂmplé!pinant in order to obliviate itself
from its responsibility of paying monthly assured return, that it has
invoked force majeure clause despite [the fact that no such clause
pertaining to force majeure exist either inMOU. The respondent is forcing
complainant to sign lease assignment form by which the company intends
to lease out their unit to a third party :and has also inserted a clause
according to which after the execution |of lease assignment form, the
company will be obliviated from its responsibility to pay the monthly
assured return and threatens that if the cc;mplainant do not sign the lease
assignment form, then the respondent wi:ll forfeit our unit in accordance
with MOU. This shows that the raspnndf&nt from the inception had no
intention to pay the assured return to the E;IU}'EI‘S and had prepared biased
MOU to suit its whims and wishes, |

That wrongful acts of the respondent ar:*e not only limited to this, the
respondent deducted TDS on the assured return paid by it from April to
June of 2019, but till date the respondent has neither issued TDS
certificate for the same nor deposited theédeducted tax to the authorities
due to while tax liabilities of the com p]ain:lgnt are increased due to the fault
of the respondent. '

That the company sent final notices raising illegal demands of dues and
again no explanation was provided for the illegal demands by the
respondent. Hence, the demand is liable tu? be set aside being illepal.

That respondent at the time of entering th!e mou made misrepresentation

with respect to the project and it is tower/building whereas the
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construction is not in conformity with|the promises made since the
respondent never had the permission to construct buildin g/tower bevond

the office building. The builder has neither completed the construction of

office tower nor has completed the construction of other building /tower
having inox cinema, food Court, Entertainment Zone and service
apartment etc. brochure of the site plan as given by the respondent is

annexed herewith.

That respondent has no intention to complete the project since no

permission is available to construct the pfmject beyond the office tower,
Further, by refusing to give assured return, it is abundantly clear that the
respondent has not abide by the terms aﬁd conditions of the agreement
rather illegal and unreasonable demands v:uith respect to the VAT has been
raised again and again. |

That respondent has no intention to complete the project since no
permission is available te construct the project beyond the office tower
Further, by refusing to give assured retunl, it is abundantly clear that the
respondent has not abide by the terms Elrill'j conditions of the agreement
rather illegal and unreasonable demands with res pect to the VAT has been
raised again and again. T

That respondent under the garb of Ft!prce-majeure is delaying the
completion of the project. It is submitted that no fresh construction has
been carried out in the project since 2019, The completion certificate of
the respondent has been denied on sever‘?l occasion, and on 15.12.2021
the representative of the Respondent has admitted before the Senior
Town Planner, Gurugram that the project is not complete, and they had
withdrawn the application seeking completion certificate in the year
2020,
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XVIL  That the respondent is not only guilty u:rf deficiency of services and for

XVIIL

4.

unfair trade policy along with the hrekch of contractual obligations,
mental torture, harassment of the v:ﬂmlp]amant by misguiding them,
keeping them in dark and putting their future at risk by rendering them
income less.

That the complainant are constrained to ﬁ]!s-: the present complaint seeking
the payment of assured return at the rate of Rs, 85 per sq feet amounting
to Rs, 51,085/~ for unit admeasuring 601 sq feet, since July, 2019 till the
handing over the possession/ ledse ni&[ of the property after the
completion of the construction, The respondent may be directed to
complete the project as promised to the mirn[:r]ainunl: and execute the sale
deed in favour of the complainant with r:s-s;mn:t to the restaurant space
purchased by him, Further, to set aside the illegal demand of VAT by the
respondent and compensation towards |the delay in completing the

project. The complainant reserves the right to amend the submission

made herein, to produce documents and [alter the prayer as and when

|
deem necessary or on the direction of the Authority.

Relief sought by the complainant: |

The complainant has sought following relief(s);

. Direct the Respondent to pay Assured Returns (i) @ Rs. 85 per sq feet
per month amounting to Rs. 51,085/- (Rupees Fifty-One Thousand
Eighty-Five Thousand Only) for Unit No.|9, since July, 2019 till handing

over the possession/leasing out the property after com pletion,

ll. Direct execute the Sale Deed after the campetition of the project in

favour of the Complainant. I

Il Direct to set aside the illegal demands of VAT made by the Respondent

vide letter dated 30.03.2017, I
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|
IV,  Direct to restrain the Respondent from é:n tering the lease deed with 3rd
|

party till the completion of project and handing over the possession to

the Complainant. i

V. Todirect the respondent to pay the penalty cha rges as per the RERA act.
On the date of hearing, the authority ex p]aimiad to the respondent/promoter
about the contraventions as alleged to havai been committed in relation to
section 11(4] (a) of the Act to plead guilty or not to plead guilty.

0. Reply by the respondent. |

The respondent has contested the complaint by filing reply dated 05.06.2024

on the following grounds: - .

(i) Thatthe complainant herein, have failed to pravide the correct/complete
facts that they are investors and not allottees therefore, the same are
reproduced hereunder for proper adjudication of the present matter
considering the future speculative gains, |alsn opted for the Investment
Return Plan being floated by the REE[]DI'I!HE'['I[ for the instant project,

(i) That since the complainant had opted fuiL the investment return plan, a
Memorandum of Understanding dated 1'%!.132.2013 (hereinafter referred
to as "MOU”) was executed between the .arties, which was a completely
separate understanding between the pajpes in regards to the payment
of assured returns in lieu of investment made by the complainant in the
said project and leasing of the Lmitfspaélce thereof. It is pertinent to
mention herein that as per the mutually agreed terms between the
complainant and the respondent, the returns were to be paid from
19.02.2013 till possession is offered to the complainant, It is also
submitted that as per clause 4 of the MOU, the complainant herein had

duly authorised the respondent to put the said unit on lease,
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(iii)

(iv])

(v)

That the complainant is trying to mislead the authority by concealing
facts which are detrimental to this complaint at hand. The MOU executed
between the parties was in the form of an “Investment Agreement.” The
complainant had approached the respu:-ri:dent as an investor looking for
certain investment opportunities. Therefore, the allotment of the said
unit contained a "lease clause” which eﬂ]pnwers the developer to put 4
unit of complainant along with the other commercial space unit on lease
and does not have possession clauses, for handing over the physical
possession. |
That the aspect of leasing of the unit and the investment of the
complainant cannot be dealt with by the authority, Without prejudice to
the rights of the respondent, at the utmost banafide, the is most humbly
appraised by the fact that the respondent had been rightly obliging with
the payments of committed returns to be gmade by it

That the complainant voluntarily also E"rﬁecuted the buyer agreement
dated 08.05.2015 for the unit no, 9 on 2 Noor of the project, after having
full knowledge and being well satisfied a%nd conversant with the terms
and conditions of the buyer agreement, |
That the respondent was always prumg'lt in making the payment of
assured returns as agreed under the MOU. It is not out of the place to
mention that the Respondent herein had been paying the committed
return of Rs. 51,085/- for every month m-i the Complainant without any
delay since 05.03.2015. It is to note, that as on August 2019, the
complainant herein had already received an amount of Rs. 39,02,894/-
as assured return as agreed by the resj:rundent under the aforesaid
agreement against the basic sale cunsider%atiﬂn of Rs. 36,06,000/- of the

I
unit. However, post August 2019, the respondent could not pay the

Page 11 0f 27



- HARERA
wad GURUGEAM Complaint No. 2239 u:fEDE.'S

(vii}

agreed assured returns due to prevailing legal position w.rt. banning of
returns over unregulated deposits post the enactment of the BUDS Act,

which has been detailed herein below,

That is most humbly submitted that as pniar Clause 3 and Clause 16 of the
MOU dated 19.02.2013, which was execi,ited by the complainant out of
his own free will, the obligation of pay'[nent of assured return by the
respandent to the complainant was anly till the commencement of the

first lease on the unit,

(viii} That the first lease of the premises wherein the unit no. 9 of the

(ix]

(%)

complainant is situated has already been ie:-:e:: uted with M/s Ayan Foods
on 24.07.2020. Thereby, the respondent has duly fulfilled its obligations
of execution of the first lease in terms of tihe Mo,

That after the commencement of the first‘i lease the respondent has duly
intimated the complainant vide letter dated 08.12.2020. The res pondent
turther sent a letter for assignment of lease form to the complzinant to
come forward to sign the lease assignment, as had been agreed in the
MOU. However, the complainant did ! not come to sign the lease
assignment and therefore failed to fulfil his part of the obligations, That,
since the complainant did not come forward to sign the lease assi gnment,
the respondent further sent a reminder H:Hter dated 10.12.2020 to sign
the lease assignment form. However, all :these requests and reminders
fell on deaf ears of the complainant and the complainant blatantly
ignored his obligations.

That in the Memorandum of Understandéng, there was never any pre-
condition of obtaining the occupation certificate for the invitation to
lease. The respondent has already executed the first lease deed and duly

sent the Invitation to lease to the complainant with reminders, as per the
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(x1)

(xii)

(xiii)

(xiv]

terms of the MOU. However, the complainant have failed ta come
forward. The complainant cannot be allo %ved to take advantage of its own
wrong doings and delays, |

That he promoter executes a lease deed with a lessee for a future project
even before the completion of the said project. In fact there is no bar by
any statutory provision on entering into E{Hﬂ‘l understanding. There have
been numerous such instances wherf- renowned developers have
adopted such a practise,

I
|
That as per the mutually agreed terms between the complainant and the

respondent, the payment of assured relu;'ng was to commence only from
19.02.2013 till possession is offered to the complainant. The same has
been confirmed and admitted by the cqméu}ajnant in his complaintat para
7 to the complaint. However, the Ean;n'mg of Unregulated Deposits
Schemes Act, 2019 came into force in 20 19 and th erefore the respondent
was constrained to cease all payment pei‘taining to assured return to all
its allottees who had opted for the same J.mm 2019.

That as the complainant in the present ::qup]aint is seeking the relief of
assured return, it is pertinent to mention herein that the relief of assured
return is nol maintainable before the ALI:hﬂrit}' upon enactment of the
BUDS Act. That any direction for payment of assured return shall be
tantamount to violation of the provisions of the BUDS Act.

That the respondent cannot pay "assuredireturns" to the complainant by
any stretch of imagination in the view nFI prevailing legal position. That
on 21.02.2019 the Central Government p%lss ed an ordinance "Banning of
Unregulated Deposits, 2019", to stop the menace of unregulated deposits

and payment of returns on such unregulated deposits.
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(3v] That it is pertinent to mention herein that the BUDS Act is a central Art

(xvi)

(sevii)

came subsequent to the Companies Act and the RERA Act, 2016,
therefore, directing the respondent T.u!iJEIj.F assured returns shall be
violation of the provisions of BUDS Act. Itlis also pertinent to note herein
that for any kind of deposits and retulrn over it shall be tried and
adjudicated as per the relevant prﬂvlslinns of the BUDS Act by the
competent authority constituted under the Act.

That it is to be noted that the mmplaman% miserably failed to comply the
payment plan under which the unit was ai]iutted to the complainant and
further on each and every oceasion failed to remit the outstanding dues
on time as and when demanded by the respondent. The complainant as
per the records of the réspondent had uniy paid Rs. 41,96,844/- against
the Total due Amount of Rs. 46,70,706/-. It is to be noted that there fies
an outstanding due of Rs. 4,73,862/- which is to be paid by the
complainant against the unit booked, furtll‘ter' against the amount paid by
the complainant i.e, Rs. 41,96 844 /- the r'r!',-spundenl had already paid Rs.
39,02,894 /-, :
That the respondent is raising the VAT idemzmds as per government
regulations. That the rate at which the re%spﬂndent is charging the VAT
amount is as per the provisions of the r:!aryana Value Added Tax Act
2003. Accordingly, the VAT amounts ha;.re been demanded from the
complainant, as the same has been assessed and demanded by the

Competent Authority,

(xviil]} That It is also noteworthy that the gr[e?ances of the complainant are

all arising from the MOU which is not within the jurisdiction of the

|
Authority, therefore, there arise no grounds that can be adjudicated by

I

I
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this forum and thus, present complaint deserves to be dismissed at the
|

very outset for want of jurisdiction.

(xix) That the various contentions and claims a;\s raised by the complainant are
fictitious, baseless, vague, wrong and creéted to misrepresent and misled
the Authority, for the reasons stated abciwe. It is further submitted that
none of the reliefs as prayed for by the complainant are sustainable
before the Authority and in the eyes of law. Hence, the complaint is liable
to be dismissed with imposition of exemplary cost for wasting the
precious time and resources of the L:J:l, Authority. That the present
complaint is an utter abuse of the process of law, and hence deserves to
be dismissed. |

7. All other averments made in the complaints Iwere denied in toto.

B. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed dul;::uments and submission made
by the parties.

E. Jurisdiction of the authority |
9. The authority observes that it has terrimrial as well as subject matter
jurisdiction to adjudicate the present cumpla}Lnt for the reasons given below,
E.l Territorial jurisdiction |
10. As per notification no. 1/92/2017-1TCP datd:,-d 14.12.2017 issued by Town
and Country Planning Department, the ju risdrr:tjnn of Real Estate Regulatory
Authority, Gurugram shall be entire Guru gram District for all purpose with
offices situated in Gurugram. In the present fcase, the project in question is
situated within the planning area of Gurn;'ngram District, therefore this

authority has complete territorial jurisdiction to deal with the present
I

complaint.

|
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E.IT Subject matter jurisdiction |
11. Section 11{4)(a) of the Act, 2016 pmviﬂﬂ;s that the promoter shall be
responsible to the allottees as per agreement for sale, Section 11(4)(a) is
reproduced as hereunder:

Section 11,...(4] The promoter shall-

{a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allattees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
af all the apartments, plots or buildings, as the case may be. to the
allattees, or the common areag to the efsociation of allottees or the
compelent authority, as the case may be:

Section 34-Functions of the Authority:

J4(} of the Act provides to ensure compliance of the obligations
cast upan the promoters, the ﬂﬂmteﬂgﬂnd the real estate agents
under this Act and the rules and regulotions made thereunder.

|

12.50, in view of the provisions of the Act qupted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter,

F. Findings on the uhieciluns raised by I:LE respondent.

F.1.  Objection regarding the u:umpiaillants being investor,
15. The respondent has taken a stand that the complainant is an investor and not
|

an allottee /consumer. Therefore, she is not entitled to the protection of the
Act and is not entitled to file the complaint under section 31 of the Act. The
Authority observes that any aggrieved person can file a complaint against
the promoter if the promoter contravenes or violates any provisions of the
Actor rules or regulations made thereunder. Upon careful perusal of all the
terms and conditions of the buyer's agreement dated 05.01.2017, it is
revealed that the complainant is a buyer, and she has paid total price of
Rs.1,10,74,016/- to the promoter towards purchase of a unit in its project.
At this stage, it is important to stress upon tihE definition of term allottee

under the Act, the same is reproduced below for ready reference:
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‘2(d) “aliottee” in relation to a reql estate project means the person to
wham a plot, apartment or building, os the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, ahd includes the person  who
subsequently aequires the said allotment through sale, transfer ar
otherwise but does not include & person te whom such plot,
apartment or building, as the case rrimy be, is given on rent;"

§ HARERA

In view of the above-mentioned definition of "allottee” as well as all the
terms and conditions of the Moll executed between the parties, it is crystal
clear that the complainants are the allottees as the subject unit was allotted
to them by the promoter vide said MoU dated 19.02.2013. The concept of
investor is not defined or referred to in the Act. As per the definition given
under Section 2 of the Act, there will be "pmhmter" and “allottee” and there
cannot be a party having a status of an 'inves!tnr”, Thus, the contention of the
promoter that the allottees being the investors are nat entitled to protection
of this Act also stands rejected. I
G. Findings on the relief sought by the complainant.

G.1 Direct the respondent to make pay ent towards assured return.
G.IT Direct the respondents to pay delayed interest on amount paid.
I

G.II Direct to restrain the Respondent from entering the lease deed
with 3rd party till the completion of project and handing over the
possession to the Complainant,

14. The above mentioned reliefs no. 6.1, G.H & G.IIT as sought by the complainant
is being taken together as the findings in one relief will definitely affect the
result of the other reliefs and these reliefs are interconnected

G.1 Assured Return:
15. The complainants are seeking unpaid assured returns on monthl y basis as per

the terms of the Mol dated 19.02.2013 at the rates mentioned therein. It is

pleaded that the respondent has not complied with the terms and conditions
of the said Moll.
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16. The respondent has submitted that the cump!:ainant in the present complaint
is claiming the reliefs on basis of the terms .'i:greer;l under the Mol between
the parties which is a distinct agreement tl!aan the buyer's agreement and
thus, the Moll is not covered under the pravisions of the RERA Act, 2016.
Thus, the said complaint is not maintainable on this basis that there exists
no refationship of builder-allottee in terms of the MolJ, by virtue of which the
complainant is raising her grievance, |

17.1t is pleaded on behalf of respondent/builder that after the Ba nning of
Unregulated Deposit Schemes Act of 2019 came into force, there is bar for
payment of assured returns to an allottee. But the plea advanced in this
regard is devoid of merit. Section 2(4) of the above mentioned Act defines
the word *deposit’ as an amount of money re!cejued by way of an advance or
loan or in any other form, by any deposit tuker with a promise to return
whether after a specified period or otherwise, J’icher in cash or in kind or in the
form of a specified service, with or without unJv bengfit in the form of interest,
banus, profit or in any other form, but does m::il.‘ include:

(i} anaemount received in the course af, or for the purpose of business
and hearing a genuine connection to such business including

(it} advance received in comnection with consideration of an
immavable property, under an ugraemenT‘uf arrafgement subject to
the condition that such advance is adjusted against such immovable
preperly as specified in terms of the OGrERment or arrangement.

18. A perusal of the above-mentioned definition nf the term ‘deposit’, shows that
it has been given the same meaning as assigned to it under the Companies
Act, 2013 and the same provides under sectiu‘: 2(31) includes any receipt by
way of deposit or loan or in any other form by a company but does not
include such categories of, amount as may be prescribed in consultation with
the Reserve Bank of India. Similarly rule 2(c) :t:fthe Companies [Acceptance

of Deposits) Rules, 2014 defines the meaningiﬂfdepnsit which includes any
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receipt of money by way of deposit or loan ot in any other form by a company

but does not include:
[
(i) as an odvance, accounted for in gny manner whatsoever, received in

connection with consideration for on immovable property

(it} as an advance received and as allgwed by any sectoral regulator or in
accordance with directions of Central cn.ri Jtate Government;

19. 50, keeping in view the above-mentioned provisions of the Act of 2019 and
the Companies Act 2013, it is to be seen as to whether an allattee is entitled
to assured returns in a case where he has di‘&jﬂﬂﬂftEd substantial amount of
sale consideration against the allotment of a imit with the builder at the time
of booking or immediately thereafter and as %ﬂgreed upon between them.

20. The Government of India enacted the EaILning of Unregulated Deposit
Schemes Act, 2019 to provide fora s:nmprehens:‘ve mechanism to ban the
unregulated deposit schemes, other than &emsits taken in the ordinary
course of business and to protect the interest of depositors and for matters
connected therewith or incidental thereto aq! defined in section 2 (4] of the
BUDS Act 2019 |

21. The money was taken by the builder as depﬂS!ﬁ[ In advance against allotment
of immovable property and its possession w .5 to be offered within a certain
period. However, in view of taking sale cumijera tion by way of advance, the
builder promised certain amount by way of assured returns for a certain
period. So, on his failure to fulfil that cummiﬂé‘nant, the allottee has a right to
approach the authority for redressal of his Egrievances by way of filing a
complaint,

22. The Authority under this Act has been regulating the advances received under
the project and its various other aspects, ;Su. the amount paid by the
complainant to the builder is a regulated deposit accepted by the latter from
the former against the immovable property t:; be transferred to the allottee
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later on. If the project in which the advance has been received by the

developer from an allottee is an ongoing project as per section 3(1) of the

Act of 2016 then, the same would fall within the jurisdiction of the authority
for giving the desired relief to the ::r:rmplmnanl besides initiating penal
proceedings. The promoter is liable to pa_',t that amount as agreed upon.
Moreover, an agreement/Moll defines the hlulider—hu;,rer relationship. So, it
can be said that the agreement for assured returns between the promoter
and allottee arises out of the same re!atinn';ship and is marked by the said

! , |
memorandum of understanding, '

|
23, In the present complaint, the assured return was payable as per clause 3 of
the Mol dated 19.02.2013, which is rep,l'm:!uf:ed below for the ready

|
reference: '

3. "The company Fms agreed o allot tb the allotteefs] prenses
measuring 601 sq. ft. super built up area on the second floor of the
sald project. The allottee(s) has opted for the investment return
plan and has agreed that the basic consideration for allorment of
the premises is to be determined at Rs. 6, ﬁfﬂuf per sq. ft. taking into
consideration a return of Rs85/- per sq. ,ri per monath, subject to the

terms of this Mell, Return is provided till possession is offered to the
customer, |

4. Thus, the assured return was payable @Rs.85/- per month till possession is

offered to the complainant,

!
25. Furthermore, the respondent promoter states that first lease with regard to

the subject unit has already been execuredé on 24.07.2020. However, the
respondent-promoter can lease out the 5ubjE:*::t unit only after obtaining the
Occupation Certificate. The building cannot be considered complete or in a
habitable condition until the Occupation Certificate is granted by the
competent authority. In view of the above, the letter regarding the
agreement for lease appears to be a mere ploy by the respondent to evade

the liability of paying the assured return, Thlka occupation certificate for the
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unit was obtained only on 14.08.2024. Therefore, the respondent’s
contention regarding the non-payment pf Assured Return after the
execution of first lease lease is hereby rejected, The validity of the sald lease

can be considered only after obtaining the) Occupation Certificate, ie., on

14.08.2024, and the liability shall extend up to the date of possession is
offered after obtaining the Occupation Certificate.

26. In light of the reasons mentioned above, the Authority is of the view that as
per the MoU dated 19.02.2013, it was obligation on part of the respondent
to pay the assured return. The occupation certificate for the project in
question has already been obtained by the respondent on 14.08.2024, and
accordingly the respondent/promoter is liable to pay assured return to the
complainant at the agreed rate i.e., @Rs. RS.FJI,GES /- (Rs. B5/- per sq.ft ) till
possession is offered to the complainant afte{ deducting the amount already
paid on account of assured return to the mm!ptainanr.

Gl Delay Possession Charges:

7. Inthe present complaint, the complainant intends to continue with the project
and is seeking delay possession charges as provided under the proviso to
section 18{1) of the Act. Sec. 18(1) proviso reads as under,

‘Section 18: - Return of amount and compensation
18(1). If the promater fails to complete or|is unable to give possession of
an apartment, plot, ar buflding, — '

Provided that where an allottee does m:uf infend to withdrow from the
profect, he shall be paid, by the promoter, | rterest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed,”

28. Clause 5.2 of the buyer's agreement dated I}BEUS.EGIS provides for handing
over of possession and is reproduced below: +

I
5.2 "5.2 that the construction completion date shall be the date when the

application for grant of completion/occupation certificate is
rinirde,
|
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29, Due date of possession: As per clause 5.2, the construction completion date
shall be the date when the application for %!rant of completion foccupation
certificate is made. The respondent-promoter applied for grant of
occupation certificate on 23.01.2023. Therefore, the due date of possession
comes out to be 21.01.2023. |

30. Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges at prescribed rate of
interest. Proviso to section 18 provides l:h!at where an allottee does not
intend to withdraw from the project, he 5@131! be paid, by the promoter,
interest for every month of delay, till the han{ding over of possession, at such
rate as may be prescribed and it has heen ﬂreacrihed under rule 15 of the
rules. Rule 15 has been reproduced as under:: -

I

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection {7) of section 19]

{1} For the parpose of proviso to seftion 12; section 18; and sub-
sections (4} and (7] of section |19, the “interest at the rate
prescribed” shall Be the State ﬁanﬂf of India highest marginal cost
of lending rate +2%.: ,

Provided thatin case the State Bank of India marginal cost of lending
rate (MCLR) is not In use, it shall hle réeplaced by such benchmark
lending rates which the State Bank af India may fix from time to time

Jor lending tathe general public.

31.The legislature in its wisdom in the subclrdlnate legislation under the
provision of rule 15 of the rules, has cleteLmEned the prescribed rate of
interest. The rate of interest so determined t;y the legislature, is reasonable
and if the said rule is followed to award the ?nreresl, it will ensure uniform
practice in all the cases. |

32. Consequently, as per website of the State Ban:k of India i.e, hitps://shi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e, 11.02.2025
1s 9.10%. Accordingly, the prescribed rate nFE;nteresl: will be marginal cost of

lending rate +2% j.e., 11.10%,
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33. The definition of term 'interest’ as defined !under section 2(za) of the Act
provides that the rate of interest c]nargt:;!ihle from the allottees by the
promoter, in case of default, shall be equal 15@ the rate of interest which the
promoter shall be liable to pay the allottees : in case of default. The relevant
section is reproduced below;

“(2a) “interest” means the rates of interest payable by the praomoter or the

allottee, as the case may be. |

Explanation. —For the purpose of this clatise—

(i} the rate of interest chargeable from the allottes b the promoter,
in case of default, shall be equal tp the rate of interest which the
promater shall be liable to pay the allottes, in case of defoult;

(ti}  the interest payable by the promoter tv the allottee shall be from
the date the promoter received the amount or any part thereaf till

the date the amount or part t ereal and interest thereon fs
refunded, and the mterest payable by the allottee to the promoter
shall he from the date the allottee defaults in payment to the
promaoter Uil the date ftis paid:”

34.Therefore, interest on the delay payments rom the complainant shall be
charged at the prescribed rate l.e, 11.10% by the respondent/promaoter
which is the same as is being granted to I:hT: complainant in case of delay
possession charges. |

35. On consideration of documents available on record and submissions made by
the complainants and the respondent, the ]authurit_:,r is satisfied that the
respondent is in contravention of the provisions of the Act. The possession
of the subject unit was to be completed wfithi*n a stipulated time ie, by
23.01.2023. The occupation certificate of the project in question has been
obtained by the respondent on 14.08.2024. However, the respondent has
failed to pay the assured return and delay possession charge till date of this
order. Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement,/Mall.

36. However now, the proposition before it is as {o whether the allottee who is

getting/entitled for assured return even ;af"ter expiry of due date of
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possession, can claim both the assured retmén as well as delayed possession
charges?

37. Toanswer the above propesition, it is worthwhile to consider that the assured
return is payable to the allottees on account of provisions {n the BRA or in
the MoU. The assured return in this case is payable as per "MoU”, The rate at
which assured return has been committed E}f the promoter is Rs.51,085/-
p.m. on the total amount received till possession is offered to the
complainant. If we compare this assured return with delayed possession
charges payable under proviso to Section 1E§ 1) of the Act, 2016, the assured
return is much better ie, assured return in this case is payable at
Rs.51,085/-. p.m. on the tetal amount received il possession is offered to
the complainant whereas the delayed pﬂlﬁsessiun charges are payable
38,821 /- per month. By way of assured return, the promoter has assured the
allottee that they would be entitled for this spilecific amount in terms of Moll,
The purpose of delayed possession charges !al'ter due date of possession is
served on payment of assured return after %ﬂUE date of possession as the
same is to safeguard the interest of the EHEH:;;E as their money is continued
to be used by the promoter even after the promised due date and in return,
they are to be paid either the assured I‘ELurnLr delayed possession charges
whichever is higher.

38. Accordingly, the authority decides that in ce?hses where assured return is
reasonable and comparable with the delayed possession charges under
Section 18 then the allottees shall be entitled to assured return without
prejudice to any other remedy including compensation.

39.In the present complaint, as per clause 3 of “ELE MoU dated 15.02.2013, the
dmount on account of assured return was payable till the possession is

offered to the complainant. The admitted [fact is that the respondent-

Pape 24 of 27



GU?JGE’}:\M | |Ec:mplainlN::|_22.3'3' of 2023 |

promoter paid assured return till June 2019, The occupation certificate of

the project in question has been obtained by the respondent on 14.08.2024.

However, possession of the subject unit; has not been offered by the

respondent till date. Therefore, considering :the facts of the present case, the

respondent is directed to pay assured return to the complainant at the
agreed rate ie, @Rs.51,085/- per month till possession is offered to the
complalnant after deducting the amount already pald on account of assured
return to the complainant, |

LI Direct the respondent to execute sale deed.

40. As per section 11(4)(f) and section 17(1) of the Act of 2016, the promoter is
under obligation to get the conveyance dped executed in faveur of the
complainant, Whereas as per séction 19(11] of the Act of 2016, the allottee
Is also obligated to participate towards registration of the conveyance deed

of the unit in question,

41.5ince the respondent promoter has obtained occupation certificate on
14.08.2024. The respondent is directed to gel!ﬁ the conveyance deed executed
within a period of three months from the date of this order.

GV Set aside illegal demands of VAT made by the respendent vide letter dated
30.03.2017.. I

42.Itis contended on behalf of complainants that _{he respondent raised an illegal
and unjustified demand towards VAT, It is pileaded that the liability to pay
VAT is on the builder and not on the allottee, But the version of respondent
is otherwise and took a plea that the rate at which the Respondent is
charging the VAT amount is as per the provisions of the Haryana Value
Added Tax Act 2003. The promoter shall charge VAT from the allottees
where the same was leviable, at the apinca-Eblu rate, if they have not opted
for composition scheme. However, if composition scheme has been availed,

no VAT is liveable, Further, the promater shall charge actual VAT from the
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|
allottees /prospective buyers paid by th,e promoter to the concerned
department/authority on pro-rata basis I:E] depending upon the area of the
fat allotted to the complainant vis- 3-vis {the total area of the particular
project. However, the complainant(s) would also be entitled to proof of such
payments to the concerned department along with a computation
proportionate to the allotted unit, thﬂI':E making payment under the
aforesaid heads,
H. Directions of the authority .
43.Hence, the authority hereby passes this Elv:i‘{lf:!]' and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function é:,ntrusted to the authority under
section 34(f): |
L. The respondent/promater is directed to pay assured return to the
complainant at the agreed rate i.é., @Rs.51,085/- per month till
possession 15 offered to the complainant after deducting the
amount already paid on account of assured return to the
complainant. |
il. The respondent is directed to pay the outstanding accrued assured
return amount till date at the agmtl’d rate within 90 days from the
date of this order after adjustment q!:f outstanding dues, if any, from
the complainant and failing which :thar amount would be payable
with interest @ 9.10% p.a. till the d;ate of actual realization,
. The respondent shall not charge anything from the complainants
which is not part of the Mol
v The respondent is directed to get :the conveyance deed executed

within a period of three mnmhfs after depositing necessary
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payment of stamp duty and regis
this order.

44. Complaint stands disposed of,
45. File be consigned to registry.

Ashok Sa an
Memhbe
W :
Arun Kumar
Chairman

Complaint No. 2239 0f 2023 |

tration charges from the date of

V.l
Vijay Kumar Goyal
Member

Haryana Real Estate R;égutatur}' Authority, Gurugram

Dated: 11.02.2025
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