HARERA ' Complaint No. 4454 of 2024
2 GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no.: 4454 of 2024
Date of decision:- 28.05.2025

Dheeraj Jindal
R/o: - C 233, Golf View Apartments,

Saket, New Delhi. ] -Lx,__-_: Complainant
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1. M/s. Ansal Housing and Construction Limited
Regd. office: 15, UGF, lndraprdkash,,ZI Barakhamba
Road, New Delhi-110001. ;

2. M/s. Samyak Projects Pvt. Ltd.
Regd. Office: 111, Floor-1%, Antriksh Bhawan, 22, Respondents
K.G. Marg, New Delhi-110001.

CORAM: : :

Shri Ashok Sangwan ~ | | Member
APPEARANCE:

Naveen Single ‘ I Complainant
Amandeep Kadyan(R-1) Respondents
Shankar Vij (R-2)

ORDER

1. The present complaint dated 18.09.2024 has been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation and

v
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Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,

the Rules) for violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions as provided under the provision of the Act
or the Rules and regulations made there under or to the allottees as per
the agreement for sale executed inter se.

Unit and project related details =, ...* 2

.. f&'_-?r_f‘" J, ;
The particulars of the project, theld?ta,llg ¢f sale consideration, the amount
paid by the complainant, date of Brppnsed handing over the possession

and delay period, if any, have been detasﬂiﬂ u‘l’tbefullumng tabular form:
't'i = J"" i':h i_._: L

Sr. | Particulars Details

No.

1. Name of the project "Ansals Hub Boulevard 83 "
2. Location of the project Sector-83, Gurugram.

3. Project area 2.80acres

4, Nature of project Commercial

5. RERA registered Lapsed project

Registered vide registration no. 09 of
2018 dated-08.01.2018

Validity-31.12.2020

6. DTCP License License no. 71 of 2010
Dated-15.09.2010

7. Allotment letter Not on record

8. Shop no. G-053, type-Shop, Atrium facing
(As on page no. 36 of complaint)
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9.

Shop area

Complaint No. 4454 of 2024

778sq.ft. [Sale Area]
(As on page no. 36 of complaint)

10.

Builder Buyer Agreement

20.12.2014
(As on page no. 32 of complaint)

13

Possession clause

Clause 30

The developer shall offer possession of
the Unit any time, within a period of 42
months from the date of execution or
within 42 months from the date of
obtaining all the required sanctions
and approval necessary for
commencement of construction,
whichever is later subject to timely
payment of all the dues by Buyer and
subject to force-majeure circumstances
as described in clause 31. Further, there
shall be a grace period of 6 months
allowed to the Developer over and above
the period of 42 months as above in
offering the possession of the Unit.

[emphasis supplied]
(As on page no. 43 of complaint)

12.

Due date of possession

20.12.2018

[Calculated 42 months from date of
execution of agreement plus 6 months]

13.

Total sales consideration

Rs.1,13,89,352.06/-
(As on page no. 36 of complaint)

14,

Amount paid by the complainant

Rs. 38,36,390/-
(As alleged by the complainant)

15.

Public notice sent to allottee by R-2
to execute Addendum Agreement

04.05.2023
(As on page no. 64 of complaint)
26.05.2023

(As on page no. 69 of complaint)
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16. | Cancellation letter 28.12.2023 [by samyak stating that
they did not execute the addendum
agreement]

17. | Occupation certificate Not obtained

18. | Offer of possession Not offered

Facts of the complaint:

3. The complainant has made the t'ol]crwing submissions in the complaint:

L.

1L

That on 02.06.2014, the cun}pl?mam’ booked a Shop by making a
payment of Rs.5,00,000 in the ?roject “ANSALS HUB 83 Boulevard”
situated in Sector 83, Gurugram, -meE_, deveigped by the respondent no.1

*
s e B

-tion Ltd. . IAccnrdingl}F, the shop

i.e, M/s. Ansal Housing and Con
bearing unit no. G-053 having su]':iie_f aﬁé_a of 'f?ﬂ‘-’._ﬁqu ft. was allotted to the

complainant.

That on 20.12.2014, the Builder Buyer Agreement was executed between
the parties wherein the Payment ﬁlan;was-’ﬁrmﬁﬂed under Schedule-C,
the complainant had to méke;'paﬁﬁénts to respondent no. 1 as follows:

(i) Rs.30,90,045.62/-, (Due Daqs 250&2@1&) Gmm,gmng the agreement for

sale, A : .
| "1{-_ zf- ) |

L

(ii) Rs. 544,621.19/ {39% of Car Park +30% quTRJUM + 30% of EDC/IDC),
100 days after instalment no. 1,

(iii) Rs. 14,004.00/-, (Due Date 17.12.2014) on 100% of LCC,

(iv) Rs. 84,80,889.21/- (70% of Basic + 70% of Car Park + 70% of ATRIUM +
70% of EDC/IDC), at the time of possession.

That the complainant has made all the payments on time as per the
above-mentioned payment plan and has paid Rs.38,36,390/- in total to
the respondent no. 1 till the present date and the balance amount was to

be paid at the time of possession.
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That as per the details available in "Form A-H" of the above said project,
available on the official website of the Authority, the said project was to
be completed by 20.12.2014 and thus possession was to be handed over
by 20.12.2014. Even after a delay of 5 years and 9 months, the project

has not yet been completed and the respondents are still not handing

over the possession.

That the complainant in January 2022, visited the site office of the
respondent no. 1 to see the deyr'eliupment of the project wherein, the
respondent no. 2 ie, M/s. _ak Prn]ects Pvt. Ltd informed the

complainant regarding tl].e chan @ devpl@er of the said project from

respondent no.1 to respﬂndﬂft nbf i 1
v

That the complainant then v:smed the office’ uf-,'th‘_e respondent no. 1 to
know the reality then, Ms. Harpreet Kaur, an émgluyee of respondent
no. 1 informed the complainants that some dis'pﬁteg had arisen between
respondent no. 1 and respundent no. 2, and therefore arbitration
proceedings has been initiated hefur& Su}e Arbitrator, Justice A. K. Sikri
as per the provisions of the Mnﬂ’nnd pyrfugnt tg that respondent no. 2

"1
is allowed to enterath& pga}actta_éevgluaﬁe%ld cmnpiete the remaining
construction wurkl_subjgct _tu._ﬁ_nafl order/award of Hon'ble Arbitrator.

That the respondent no. 1 further assured the complainants that their
rights in the project are irrevocable and respondent no.1 is not removed
as developer from the project and respondent no. 2 is distorting the
facts to mislead the allottees to get the No Objection Certificate (NOC)
from the allottees in his favour. Respondent no. 1 also advised the

complainants not to sign any NOC for change of developer.

¥
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That vide Public Notice dated 04.05.2023, the respondent no. 2
informed the complainants that it is the legal owner of the project land
and has granted development rights to the respondent no. 1 vide
Memorandum of Understanding, dated 12.04.2013 ("MoU"), for the

construction and development of a commercial complex over the

project land.

The respondent no. 2 further claimed that it has terminated the said
MoU with respondent no. 1 and Fﬂt thg' possession as well as the right,
by the competent authority, E‘?_L. el g}m units/areas in the project and
collect monies from the. allpttﬁgs apagt from completing the
construction of the project, ReSpd’ndanf no.2 asked the complainants to
submit the KYC documents and- alsa threatened that his rights in the
project would be deemed to have_,been ﬁ::,:"gnne;if KYC documents were

not submitted by 2005.2023. | V &

That on receiving the cd.p}’ of the.public;ﬁﬁtjﬁ.ﬁ.e"dated 04.05.2023, the
complainant submitted hardcopies of their KYC documents to the staff
members of the respondent no, 2at fhelr office on the project site, but
no acknowledgement mgard!ﬂg @cexgt; uf dncuments has been

provided to the complainants by the respondent no. 2.

That after submitting KYC documents to respondent no. 2, the
cumpllainants_asked the respondent no. 2 to provide them receipt
acknowledgement of the KYC documents. But instead of providing any
acknowledgment respondent no. 2 refused to recognise the
complainant’s rights as allottees on grounds that respondent no. 2 is not
a confirming party in their Builder Buyer Agreement. This matter has
been put before the Sole Arbitrator Justice A. K. Sikri for his
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consideration and vide order dated 11.10.2022, the Hon'ble Sole
Arbitrator directed the respondents to sit together to resolve the
dispute between them and also directed respondent no. 2 not to create

further interest in respect of the shops sold by the respondent no. 1.

That on 26.05.2023, respondent no. 2 sent a notice, requesting the
complainant to execute the "Addendum Agreement” along with
respondent no. 2. The cnmplainant vide mail dated 11.06.2023,
categorically raised objections 111 his ﬁ,'atalled reply to the respondent
no. 2 as the said specimen of addgndgm agreement was completely one
sided, in the favor of respondent no. 2. The allotment of the unit was
cancelled by the respondent nn}zv.ridia notice dated 28.12.2023. That
the cause of action arose in favour of the complainants and against the
respondents from the date of boukmg of the Saf’ﬂ unit and it further
arose when respondents failed/neglected to, d;?,li?er possession of the
said units within a Sﬁpulated tlmeperﬁncL '

. ¥
""-.-_ i

C. Reliefsought by the cumplainant

4. The complainant has sought following relief(s):-

ii.

iv.

Direct the respondents to payl'de’fawd- pﬂs.'.-iESEiﬂn charges at the
prescribed rate of iinterest to the complainant from the due date of

possession to the offer of possession along with interest.

Restrain the respondent no. 2 from implementing the contents of letter

dated 28.12.2023 and taking any adverse action against the interest of

the complainants.

Direct the respondents to handover possession of the unit along with

Occupancy Certificate in favour of the complainants.

Direct the respondents to execute and register the sale deed in favour of
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the complainant.

Reply filed on behalf of respondent no.1 :

5. The respondent no.1 i.e.,, M/s Ansal Housing and Construction Limited has

11

L.

V.

made the following submissions:

That the respondent is a developer and has built multiple residential
and commercial buildings within Delhi/NCR with a well-established

reputation earned over years of consistent customer satisfaction.

That the complainants apprﬂaé%}i‘.izh_q? respondent for booking a shop
in its project "Ansal Bnulgfat'?l",’-‘, ‘Sector 83, Gurugram. Upon the
satisfaction of the cnmplainhnt_;&j:géirﬂing hspeﬁun of the site, title,
location plans, etc. ashop bearir;gﬂ. unit 1:0‘ G-053 was allotted to him and
the Buyer’s Agreement was executed on 20.12.2014.

That the current dispute cannot be governed :b}r. the RERA Act, 2016
because of the fact that the builder buyer agreement signed between the
complainant and the answering respondent-was in the year 2014. It is
submitted that the regulations at the concerned time period would
regulate the projectand nota sgb‘ggqyghtiegsl%ﬁun i.e. RERA Act, 2016.
It is further submitted that Parliamentwould not make the operation of

a statute retrospective in effect.

That even if for the sake of argument, the averments and the pleadings
in the complaint are taken to be true, the said complaint has been
preferred by the complainant belatedly. The complainant has
admittedly filed the complaint in the year 2024 and the cause of action
accrue in 2018 as per the complaint itself. Therefore, it is submitted that

the complaint cannot be filed as the same is barred by limitation,
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V. That the respondent had in due course of time obtained all necessary

VL

VIIL.

VIII.

approvals from the concerned authorities. It is submitted that the
approval for digging foundation and basement was obtained and
sanctions from the department of mines and geology were obtained in
2012. Thus, the respondents have in a timely and prompt manner
ensured that the requisite compliances be obtained and cannot be

faulted on giving delayed possession to the complainant.

That the delay has been ﬂccashinegt on account of things beyond the

control of the respondent. The re ugﬁent ought to have complied with

LRl

the orders of the Hon'ble Hi@l . Cﬂurt of Punjab and Haryana at
Chandigarh in CWP No:-20032 0!2003” dated 16.07.2012, 31.07.2012,
21.08.2012. The said orders banﬁeﬂ the extraction of water which is the
backbone of the construction process. Slmlla;ly,- the complaint itself
reveals that the 't:m"respﬂndence from the ﬁnswering Respondent
specifies force majeure, demunetlgatwn and th*e orders of the Hon'ble
NGT prohibiting construction in.and around Delhl and the COVID -19
pandemic among others as the causes which contributed to the stalling
of the project at crucial junctul‘e?‘fotqcpnﬁderahte spells.

1-‘#

That the respondentand thecampla:mant a}dmittedly have entered into
a builder buyer agreement which prnwdes for the event of delayed
possession. It is submitted that clause 31 of the builder buyer
agreement is clear that there is no compensation to be sought by the

complainant/prospective owner in the event of delay in possession.

That the respondent has clearly provided in clause 31 the consequences

that follow from delayed possession. It is submitted that the
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complainant cannot alter the terms of the contract by preferring a
complaint before the Authority.

That the complainant had signed and agreed on Builder Buyer
Agreement dated 27.04.2015. That perusal of the said agreement would
show that it is a Tripartite Agreement wherein M /s Samyak Projects Pvt.

Ltd is also a party to the said agreement.

That the perusal of the Buildg; Buyer Agreement at page 3 would
show that M/s Samyak Fruje¢ts Pvt. Ltd not only possesses all the
rights and unfettered ownership of the said land whereupon the
project is being deveiapad, hut alsb 15 a dévelnper in the said project.
That the operating Unes at pa@ 3 df e Buﬂdar Buyer Agreement are

as follow:

i.e M/s Samyak Pre ecw i to join mote, develop and market the
proposed pm;act'ﬁ deve&: { on, e m{afurem;d &

“The Developer: has entered into an % eqrm,eqt 'w:de the Confirming Party 3
The said M /s Samyak Pm]ect__gg_t_.__ Ltd;.m \fqrms of its arrangement with
the respondent could nut-develﬁp the said project well within time as
was agreed and given to the rqs%onﬁmn,;ﬁge dgkay. if any, is on the part
of M/s Samyak Project Pvt. Ltd. notom the part of respondent, because
the construction and development of the said project was undertaken

by M /s Samyak Project Pvt. Ltd.

That in an arbitral proceedings before the Ld. Arbitrator Justice A.K
Sikri, M/s Samyak Project Pvt. has taken over the present project the
answering respondent for completion of the project and the

respondent has no locus or say in the present project.
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Reply on behalf of the respondent no.2 i.e, M/s. Samyak Projects
Private Limited

The respondent no.2 i.e, M/s. Samyak Projects Private Limited has made

following submissions:

That the the respondent no.2 ie, Samyak Projects Pvt Ltd,
(Landowner) and respondent no.1 i.e., Ansal Housing Construction Ltd.
(Developer/ AHL) entered into a Memorandum of Understanding dated
12.04.2013 (hereinafter referfed 'to° as “MoU’) in respect of
construction and develnpmﬂ}"ﬂ%é project known as “ANSAL
BOULEVARD 83" situated on a [qnd %dmeﬂs\qmg 2.60 acres situated in
Village Sihi, Tehsil & Distrlct Gurgaﬂn m Sector - 83 of Gurgaon,
Manesar forming a part of Lmense No: 113 ‘of EO{}B dated 01.06.2008

and License No.71 of 2010 dated 15 09. 2{]1[}
| |
As per the said MoU, therespnndent nq 1 made sales of various units to

the allottee(s), execu{eq,lﬂnﬂd;:a_l: Buygr Agir___eement[s] with allottee(s)
and also received sale consideration amount from the allottee(s). The
respondent no.2 was not.a W £o aqy..ﬂBullder Buyer Agreement
executed between respondent no:l @'@ thaﬁmﬁpkamant.

That the perusal of the Builder Buyer Agreement at page 3 (“Clause D")
would show that M/s Samyak Projects Pvt. Ltd possesses all the rights
and unfettered ownership of the said land whereupon the project is
being developed. That the operating lines (“Clause D") of the Builder

Buyer Agreement are as follows:

“The Developer has entered into an agreement with the confirming party i.e
M/s Samyak Projects Pvt. Ltd,
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IV.  Asrespondent no.1 failed to fulfill its obligation under the said MoU and

VI,

VIL

VIIL

construction of the project was substantially delayed. Therefore, due to
the failure of respondent no.1 to perform its obligations under the said
MoU and to construct the project, the respondent no.2 being left with
no other option, terminated the said MoU vide Termination Notice
dated 10.11.2020.

That respondent no.2 also published a “Public Notice" in the newspaper
dated 16.12.2020 informing the public at large about the termination of
said MoU by respondent no.2 d‘%ﬁ“?%‘?ach of the terms of MoU by the

respondent no.1. \ ;L ,

The respondent no.1 "thﬁilenggdé{:he te}nﬁ:iaﬂo‘n of the MoU before the
Hon'ble High Court of Delhi in oMP M [CDMMﬁ No.431 of 2020 in the
matter titled as “Ansal Housing L:mfted vs. S;mgzak Projects Private
Limited"” under Section 9 of the Al"bltritit}h and Conciliation Act, 1996.
The Hon'ble High Court of Delhi was pleaseq to refer the matter to
Arbitration and appointed Justice A.K Sikri, (Retired Judge of Supreme

Court) as the Sole Arbltratur and’ appuinted Local Commissioner.
™ YR |

That the Learned Arbitrator refp’a;e@ ti;e pr‘nyei' of respondent no.1 for
stay on the termination of MoU and directed the respondent no.1 to
handover the possession of the project on 14.10.2021 to respondent
no.2 for taking over the balance construction of the project, The
Learned Arbitrator vide Order dated 02.09:2022 held that respondent
no.2 shall also be free to approach the allottees and demand and/or
collect monies from them in respect of their Units.

That the answering respondent acting in good faith and in the interest

of public at large, in benefit/interest of the allottees of the
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aforementioned project, urged the allottees including the complainants
vide various Emails to come forward for KYC process and show bona
fide by paying the balance amounts payable due as the project stood on
the verge of completion.

That the respondent no.2 came to know that respondent no.1 has done
several dummy transactions by creating fake profiles of allottees. Thus,
it issued Notice dated 04.05.2023 to the complainant for verification of
the complainant and the legitimacy of the transactions undertaken by

respondent no.1. 'I':-' /

&f! 1- %
That a notice dated 04.05. 2023 p:as sentto the complainants in order

to comply with the verification process. [t was specifically mentioned
that, in case no response is received uﬁ or before 20.05.2023 from the
allottees, then the allutment aof the Sﬁ.ld unit Imanng no. G-053 shall
stand cancelled. Bespite numerous attemptg to engage with the
addressees of the complainants, no sansfactnr;.r response or
compliance was received, leading to the qanfgl[étinn of the allotment of
said unit. =

Since respondent no.1 is registered as 'Promoter' in respect of the
project with the Authority, rESp::'ndEn‘t no.2 r‘eﬁuires a “No Objection
Certificate” from the allottees for the purpose of carrying forth the
development of the project and obtain necessary permission from the
Authority. Therefore, in order to change the developer of said project,
the respondent no.2 required written consent of the allottees of project.
In this regard, respondent no.2 issued Notice dated 01.06.2023 and
03.08.2023 requesting the complainant to sign the Addendum
Agreement with respondent no.2 to accept and acknowledge

respondent no.2 as the new developer.
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That more than 175 allottees after all the verification process executed

the Addendum Agreement with the respondent no.2 wherein it was
agreed that the allottees will not make any claim against respondent
no.2 till the expiry of “Permitted Period” of completion of said project
as granted by the relevant authorities. It was further agreed by the
allottees that theywill not initiate any civil, criminal or legal
proceedings of any nature whatsoever against respondent no.2 before
the expiry of the Permitted Per nd ef mmpletmn of said project. The
relevant extract of Clause 9 and | 0fthe said Addendum Agreement is

reproduced herein below for- r_eference

“9. The Buyer confirms that he shall nm‘. stake/ make any claim, of any
nature whatsoever, on Samyak or the said Project till expiry of period for
which therelevant authorities grant permmmn to Samyak to complete
the Project (Permitted Period Jand if the h!mrm the said Project is not
offered for fit-out pﬂssﬁhqn on or before expiry of such Permitted
Period, the Buyer shall be entitled to-delay compensation as may be
applicable for périod in delay of handover of possession for fit outs
beyond the Permitted Period only if any.

" =49 *

10. The Buyer furthef&greesvthdf“he or any of his legal heirs, assignees,
administrators, er anysother: pi n shall not initiate any civil,
criminal or legal prﬁ:éd @*ﬂf nature whatsoever before the
expiry of the Permitted Period before any court of law or before any
authority pertaining to Unit in present or in'future and Samyak shall
reserve its right to'contest any/all such complaint/suit etc."

That the issuance of the Addendum Agreement is a lawful measure
undertaken by respondent no. 2 to ensure transparency and
authenticity in allotments. Due to the complainant’s failure to comply
with this request, despite repeated reminders and notices, has led to the
cancellation of the allotment of the unit. The complainants intentionally
and with malafide intention did not execute the Addendum Agreement

with respondent no.2 and tried to hamper the project. As respondent
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no.2 was not a party to the “Builder Buyer Agreement” and the same

was executed with respondent no.1. The present complaint is liable to
be dismissed against respondent no.2.

XIV. That the delay in completion of the project is caused due to the
malfeasance and negligence of the respondent no.1 and not on part of
the respondent no.2, because the construction and development of the
said project was undertaken by respondent no.1.

XV. That even after fully understanding that respondent no. 2 is a land
owner and have its limited habllktﬁ:stth the extent of the land only and
as a confirming party and mgn&d tﬁé“ﬂuﬂder Buyer Agreement without
having any obligation towards r:t;fmplatfon of cm;istrur:nun and financial
liability in the projectand Builder Buyer Agreement

XV, That the complainanthas mlsch:evnusly unplﬂaded the respondent no.2
as one of the respondents in the presem camylai‘nant and the possibility
of some foul play on the part of the cnmplamant cannot be ruled out.

XVIL. That a bare glimpse at the documents submitted by the complainant
would reveal that he does.not h‘a‘v’;é érw-uﬁ'iivity of contract with the
present respondent mo. 2 & 'Eespmdelxt ne. 2 neither has any
responsibility regarding the pay‘lng any tﬁiay payment charges nor
responsible for handing over phj,fsi;:al vacant possession to the
complainant after ubtaimng uccupatmn certificate from the component
authority under entered into a contract with respondent no. 1. That the
respondent no. 2 being a stranger to the contract cannot be impleaded
as respondent in the complaint as no cause of action ever accrued in
favour of the complainant as against respondent no 2.

XVIIL. That the complaint filed by the complainant is not maintainable in the

present form and is filed on the false and frivolous grounds. The
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cancellation of the allotment is in accordance with legal provision. The

respondent no.2 has acted diligently and transparently throughout this

process and interest in the project, and any actions taken are well within

the framework of the law.

7. Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the

|
arties. SR e
i Y

F. Jurisdiction of the authority:

8. The Authority observes that it__héls territorial as well as subject matter
jurisdiction to ad}udﬁﬁeF.-fhe prekentrcpmpla,mt for the reasons given
below, | :

F.1 Territorial jurisdiction

9. As per notification no. 1/92/ Zﬂl?il:TEP g@wd;NJZZ 017 issued by Town
and Country Planning Department; the _jurisdiction of Real Estate
Regulatory Authority, Gurugram sﬁall be entire G;urugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the ;:]anning:f_area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal with

the present complaint.

F. Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
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Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottee as per the agreement for sale, or to the association of allottee, as the
case may be, till the conveyance of all the apartments, plots or buildings, as
the case may be, to the allottee, or the common areas to the association of
allottee or the competent authority, as the case may be;

S0, in view of the provisions of the Act quoted above, the Authority has
complete jurisdiction to decide the mmp]amt regarding non-compliance

of obligations by the promoter leavmg aside compensation which is to be
¥
decided by the adjudicating officer if pursued by the complainants at a

later stage. _ ol

| -,

Findings on objections raised by the rgspnnduhts

Objection regarding delay due to force majeure circumslances

12. The respondent no.1 has raised a contention thati the construction of the

project was delayed due to. fur;;e majiuqe sqnglitiuns such as various
orders passed by the Hon'hle Pun}ab a.hd Har}rana High court, Hon'ble
NGT, shortage of labnnr._.demune_ﬁsatmn,_ outbreakof Covid-19 pandemic.
Since there were circumstances I;éyu'nd the control of respondent, so
taking into consideration the above-mentioned facts, the respondent be
allowed the period during which his construction activities came to stand
still, and the said period be excluded while calculating the due date. In the
present case, the ‘Builder Buyer Agreement was executed between the
parties on 20.12.2014. As per clause 30 of the Agreement dated

20.12.2014, the due date for offer of possession of the unit was within a
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period of 42 months from the date of execution of this agreement or 42

months from the date of obtaining all the required sanctions and
approvals necessary for construction, whichever is later. As the date of
obtaining all the required sanctions and approvals necessary for
commencement of construction is not available, the due date is calculated
42 months from the date of execution of the agreement. A grace period of
six months over and above the, said ;permd was agreed between the
parties, the same being unquahﬂe*tls grgnted to the respondents. Thus,

the due date of possession comes upt tu be 20,.12 2018.

13. The respondent no.1 have submt%ad Etat dqe tp various orders of the
Authorities and court, the cc}nstrucﬁqn-;pc_t_l\rltle.*-; came to standstill. The
Authority observes that though there have been f:i"ariuus orders issued to
curb the environment pollution, shortage of labour etc but these were for
a short period of time and are *Eh&'--e"!;fé'ﬁtﬁ.'h'aﬁ;lrening every year. The
respondents were very much aware of these event and thus, the
promoter/ respondent cannot be given any leniency based on the
aforesaid reasons. The respondent no.1 hias further stated that due to the
outbreak of Covid-19 the project wjas stalled. The Authority is of the view
that the Authority through notification no. 9/3-2020 dated 26.05.2020,
had already provided a six months extension for projects with completion

dates on or after 25.05.2020 , the due date of possession in the present

case is much before the above mentioned timeline. Thus, no relief in lieu
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of covid-19 is granted to the respondents. Therefore, the due date of

handing over possession was 20.12.2018.

G.II Objection regarding no privity of contract between the respondent
no.2 and complainant and that neither the respondent no.2 is a

confirming party to the agreement for sale nor has ever received any
consideration from the complainants.

14. The respondent no.2 has raised an objection that the respondent no.2 is not
a party to the agreement executed hetween complainant and respondent
no.1 and thus, there is no privity uﬂ mntract between the complainant and
the respondent no.2. The Authanty uhserves that a Builder Buyer
Agreement has been’ executed bEthen the .complainant and the
respondent no.1 and the :?Espond:nt no.2 is a canﬁrmmg party to the said
agreement. As per the Agreement, respondent no. 2(land owner) and
respondent no. 1(developer) entereil;ntp:é MoU dated 12.04.2013
whereby the develupmént;-'-rﬁarkéﬁnfg. I' seﬂi'ng‘ of the project was to be

done by the respondent no. 1 in‘terms of the license/permissions granted

by the DTCP, Haryana. The respandent no.1 and respondent no.2 entered
into a separate MoU-whereby. they agreed mutuadly on certain terms
including but not restricted to the profit sharing percentage in respect of
the project. Though respondent no.2 did not receive any consideration

directly from the complainant but have received the same through a

channel whereby respondent no.1 collected the amount from the

complainant and the same was shared in the proportionate as was agreed

between both the respondents. Thus, it cannot be said that the respondent
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no.2 is not a confirming party to the Builder Buyer Agreement and the

contention of the respondent regarding no privity of contract and
consideration between the respondent no.2 and complainant is hereby

rejected.

Findings on the relief sought by the complainants.

H.I Direct the respondents to pay delayed possession charges at the

prescribed rate of interest to the complainants from the due date
of possession to the offer of possession along with interest.

H.II Restrain the respondent no. 2 from implementing the contents of

letter dated 28.12.2023 and taldng any adverse action against the
interest of the complainants. =

H.11I Direct the respondents to haq:ldu%} pusseésiun of the unit along

with Occupncy Certificate in favour of the complainants.

H.IIl Direct the respondents to execute and register the sale deed in

favour of the complainants.

14. The above said reliefs are interconnected, thus are being dealt together. In

the present complaint, the'cnmplai:nant booked ashop bearing no. G-053,
Atrium Facing, in the project “Ansal Hub 83 Boulevard” situated in Sector
83 of the respondents for a sale cppsider;attm_};nf 35.1,13,89*352.06;’- and
he has paid a sum of Rs.38,36,390 /- till _fiia'te. The Builder Buyer Agreement
dated 20.12.2014 was executed between the complainant and respondent
no. 1 wherein respondent no. 2 was the confirming party. As per clause 30
of the Agreement dated 20.12.2014, respondent no. 1 was obligated to
complete the construction of the project and hand over possession of the
subject unit within a period of 42 months from the date of execution of the

agreement or 42 months from the date of obtaining all the required
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sanctions and approvals for commencement of construction, whichever is

later, alongwith a grace period of six months. Thus, the due date of
possession comes out to be 20.12.2018. The occupation certificate for the
project has not yet been obtained by the respondents from the competent

authority.

15. The respondent no. 2(land owner) and respondent no. 1(developer)
entered into a MoU dated 12.94@&1{3 éwhereby the development and
marketing of the project was to beidﬂne__iay the respondent no. 1 in terms
of the license/permissions grantq@hy !:he DT‘GP Haryana. Upon failure of
respondent no. 1 to perform its ﬂb{igaﬂ%ns as per ‘MoU and complete the
construction of the project WIthln the a_greed tiryaline, respondent no, 2
terminated the said MoU vide notice dated 10 11 Zﬂaﬂ and issued a public
notice in newspaper fbr termination of ﬁ'le Mﬂlﬁ. ‘The matter pursuant to
the dispute was referred to the Delhi High &Jurt under section 9 of the
Arbitration & Conciliation Act, 1996 aqd vide order dated 22.01.2021
Hon’ble High Court afﬁg}htlapmnﬁé tﬁaﬂiﬁl-l_u'!nf-_ble Justice AK. Sikri,
former Judge of the Hon'ble Supreme Courtof India as a sole arbitrator of

Arbitral Tribunal.

16. The complainant (respondent no.1 herein) in the petition sought various
reliefs including to stay the operation of the termination letter dated
10.11.2020 and the public notice dated 16.12.2020 till the final arbitral
award is given. The Arbitral Tribunal vide order dated 31.08.2021 granted

no stay on termination notice dated 10.11.2020 and no restraining order
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in this regard was passed against the M/s Samyak Projects Pvt. Ltd.

Further, vide order dated 13.10.2021 of the sole arbitrator, respondent no.
1 was directed to handover the aforementioned project to the respondent
no. 2. Following the directive outlined in the order dated 13.10.2021 of the
sole arbitrator, respondent no. 1 handed over the project to respondent
no. 2 via a possession letter dated 14.10.2021, for the purpose of
undertaking the remaining Euné'truction tasks. Subsequently, on
02.09.2022, the Sole Arbitrator dirar:ted respondent no. 2 to finalize the
project within the stipulated tm}%]i,ne. speelﬁcall}’ by the conclusion of
June 2023 and to collect funds frum thé allﬂttEes with a condition that the

“IT-

amount so collected shall be put in escruw accﬂuq.t.

The respondent no2 has unlawfully Fancelled ‘the allotment of the
complainant’s unit on *thE ground thaﬁ ﬂle;mhpiainant did not came
forward to execute the “Addendum Agreement” sent by the respondent
no.Z. The Authority is of the ﬂew that fhe respondent no.2 have acted
arbitrarily and the cancellation dated 3512;2@2 3lis bad in the eyes of law

and thus, is hereby set aside.

The Authority is of the view that the Builder Buyer Agreement dated

20.12.2014 was signed by the complainant and the respondent no. 1. The
respondent no. 2 is a confirming party to that Agreement. In the
Agreement dated 20.12.2014 it was specifically mentioned that
respondent no. 2(land owner) and respondent no. 1(developer) entered

into separate agreements whereby the development and marketing of the
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project was to be done by the respondent no. 1 in terms of the

license/permissions granted by the DTCP, Haryana. Although the
respondent no.2 i.e, Samyak Projects Pvt. Ltd. cancelled the agreement
vide termination notice dated 10.11.2020 and the matter is sub judice
before the arbitral tribunal appointed by Delhi High Court vide order
dated 22.01.2021. It is relevant to refer the definition of the term

‘Promoter’ under the section 2{2{{}95 the Real Estate (Regulation and

Development) Act, 2016. B
I‘-.I'“Ii.lil.'-;.'::'.‘r...::li

2. Definitions.- 1 | 41 I.’ i X

(zk) “promoter” means } 3 C

(i) a person who mnstrum qrmﬁm to" &e t:cmm'ucted an
independent building or a building mns:srmg of
apartmets, or converts an existing. building. or a part
thereof into apartments, for the purpose af wﬂing all or
some of the apartments to other pemms and.includes his
assignees; or .

(i) a person whodevelops land into a pmfeat. whether or not
the person also constructs structures.on any of the plots,
for the purpose of selling to other persons all or some of the
plots in the said pmjecL wﬁeghgr with or without
structures thereon; or & B 2 {

(1ii) xxxxxxxx = i AARMEJ R

18. Further, the Authority observes that the Gceupatmn certificate for the
project is yet to be received and the project was transferred to the
respondent no. 2 who was responsible to complete the same. As per order
of the Learned Sole Arbitrator dated 02.09.2022, the respondent no.2 was
obligated to complete the construction of the project within a period of
nine months i.e., by the end of June 2023, the said period has lapsed and

the project is not yet complete.
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19. In view of the above facts and circumstances as well as the fact that the

arbitration proceedings between respondent no.1 and respondent no.2
are still ongoing, the Authority is of the considered view that the liability
under provisions of Section 18(1) of the Act & Rules read with builder
buyer agreement shall be borne by both the respondents jointly and
severally and the liability to handover the unit shall also lie with the

respondents.

20. The complainants intend to continu'ﬁ._gaji_[';fl-le project and are seeking delay
possession charges interest on tI'b,efa:mﬂunt paid. Proviso to section 18
provides that where an ailuttee does lgl,t intend to withdraw from the
project, he shall be paid, by the prometer, mterest for every month of
delay, till the handing over of posspssian;rt smhrateas may be prescribed
and it has been prescribed under rule 1 uf;‘.hé rules

“Section 18: - Return of amount and compensation
18(1). If the promoter ﬁm‘s to complete or is unable to give

possession of an apartment, pl or burfdmg -

(@) in aﬁor#ancawmﬁ rJ greement for sale or,
as the case may be, duly ¢ .’&eﬁ bji dﬂmﬁpeciﬁed therein;
or

(b) due to discontinuance of his business as a developer on
account of suspension or revocation of the registration under this
Act or for any other reason,

he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice to
any other remedy available, to return the amount received by
him in respect of that apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this
behalf including compensation in the manner as provided under
this Act:

Provided that where an allattee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every

¥
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month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

(Emphasis supplied)
21. Due date of possession and admissibility of grace period: As per clause

5 of the agreement dated 25.06.2018, the possession of the allotted unit
was supposed to be offered within a stipulated timeframe that has been
disclosed at the Authority’s website i.e,, 31.12.2020. Further, a unqualified
grace period of 6 months is granted to the respondents over and above
31.12.2020. Hence, the due date ég;n_gs@_aut to be 30.06.2021 including
grace period of 6 months on accuyﬁﬁﬁvid—l‘?.

T AY 44

22. Payment of delay possession cli&rges at prescribed rate of interest:
The complainants are seeking delay possession charges at the prescribed
rate of interest. Proviso to section 18 provides that where an allottee does
not intend to withdraw from the p;'oibct,;li'le shall be paid, by the promoter,
interest for every month of delay, till tlk handiqg over of possession, at
such rate as may be prescribed ancl it has been prescribed under rule 15

of the rules. Rule 15 h@s_};eenreQ;Ong? as under:

Rule 15. Prescribed rate of interest- [Provisao to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of previse to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

23. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

v
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interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

24. Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date ie.,
07.05.2025 is 9.10%. Accordingly, the prescribed rate of interest will be
marginal cost of lending rate +2% iq,e..ll,lﬂ%

25. The definition of term ‘interest’ as: _ under section 2(za) of the Act

provides that the rate of ILr'ﬂ:E“.rﬁesnf ehargeahie from the allottee by the
promoter, in case of default, shall be equal to ﬂle rate of interest which the

promoter shall be liable'to pay the gllpltgh;-m cq&g@default. The relevant

section is reproduced below: 2h 3

“(za) "interest" means the rates of mtereﬂ'thqu.'e by the promoter or
the allottee, as the case may be.

Explanation. —For the purposeof this clause—
(i) the rate of interest chargeablefrom the allottee by the promoter,

in case.of default, shq rate of interest which the

promotershall be lia Wt rQF in case of default;

(i)  theinterestpayable by the ;;: mhe allottee shall be from
the date-the promater received the amount or any part thereof
till the. date the amount or part th;treg[ ﬂnd,' interest thereon is
refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;”

26. Therefore, interest on the delay payments from the complainant shall be
charged at the prescribed rate i.e., 11.10% by the respondent/promoter

which is the same as is being granted to them in case of delayed possession

charges.
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27. On consideration of the documents available on record and submissions

made by the parties regarding contravention as per provisions of the Act,
the Authority is satisfied that the respondents are in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due date
as per the agreement. By virtue of clause 30 of the agreement dated
20.12.2014, the pc;ssession of the subject unit was to be delivered within
stipulated time schedule i.e., bj,r 20,12.2018. However, till date no

occupation certificate has heen

.:._.-_'I..'W?d by respondents and neither

possession has been handed over t? the cnmplamants till date.

28. The Authority is of considered vif;'.g _thafj.'ﬂi:herg is ﬂelay on the part of the
respondents to offer of possession of thea;ailutted llp_n'i'_t to the complainants
as per the terms and: ct':gnditinn.s‘df the a‘gree:?ent dated 25.06.2018.
Accordingly, it is the failure of the respondents/promoters to fulfil its
obligations and responsibilities as per the agreement to hand over the

possession within the stipulated period.
o :

29. Accordingly, the non-compliance of the: mandate contained in section
11(4)(a) read with section 18(1) o_flt_he Act on the part of the
respondents/promoters is established. As such, the allottee shall be paid
by the promoters interest for every month of delay from the due date of
possession i.e,, 20.12.2018 till the date of valid offer of possession plus 2
months after obtaining occupation certificate from the competent

authority or actual handing over of possession, whichever is earlier; at

Page 27 of 29



HARERA Complaint No. 4454 of 2024
2 GURUGRAM

prescribed rate i.e., 11.10% p.a. as per proviso to section 18(1) of the Act

read with rule 15 of the rules.

I. Directions of the authority

30. Hence, the Authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
casted upon the promoters as per the functions entrusted to the authority

under section 34(f):

i. The cancellation dated 28.12. Z{JZBﬂﬁﬂggghy set aside.

ii. The respondents/promoters ]umﬁ;ﬂﬁ-ﬁé severally are directed to pay
interest at the prescribed rate {}frll 10% p.a. fnr every month of delay
from due date of pﬂssessinn ie,20.12. 24313\!:111':;!13 date of valid offer of
possession plus 2 mﬂnths after ubtamfng Dccl.qaal:lun certificate from
the competent authﬂrity or actual Ihal;ldmg over of possession,
whichever is earlier; at prescribed rate i.e, 11. 10% p.a. as per proviso
to section 18(1) of the:Act read WIth rl.l ﬁqpfth’e rules.

iii. The respondent no.2 is dir‘e{:ﬁad o b‘?aﬁﬁ over the actual physical
possession of the unit to_the cumpl.aiqant w1th1n 2 months after
obtaining occupatmn c&rtlﬁcate ' ‘ v,

iv. The rate of interest chargeable from the allottee by the promoter, in case
of default shall be charged at thia: p’réécribéd rate i.e., 11.10% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottees, in case of default i.e., the
delayed possession charges as per section 2(za) of the Act.

v. The complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.
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vi. The arrears of such interest accrued from 20.12.2018 till the date of order
by the authority shall be paid by the promoter to the allottee within a
period of 90 days from date of this order and interest for every month
of delay shall be paid by the promoter to the allottee before 10th of the
subsequent month as per rule 16(2) of the rules..

vii. The respondents are directed to execute Conveyance Deed in favour of
the complainant within a period of three months after obtaining the
Occupation Certificate, on the pa_’{rm;e:?t of the requisite stamp duty,

charges etc. I sl B

viii. The respondents shall not ﬁharge-apytﬁi'ﬁg from the complainant which is
not the part of the agreement. ' . _
31. Complaint stands dispasedof. =~ = | |

32. File be consigned to registry. R [ \5) /_f —
Ashok an
(Member)
Haryana Real Estate Regulatory Authority, Girugram

vl /" Dated: 28.05.2025
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