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BEFORE THE HARYANA REAL ESTATE

GURUGRAM

Compla

LATORY AUTHORITY,

t no. 7185 of 20Zz
t5.Lt.20zz
23.05.2025

Complainant

Respondent

Member

Complainant

Respondent

Date of

Anup Agrawal
R/o: Mangalam Agencies, Sikrai, Dausa,
Manpur Road, Rajasthan-303S09

M/s Ocean Seven Buildtech pvt. L
Address: B4-505, 506 Spaze
Sohna Road, Sector 49, G

CORAM;

Shri Vijay Kumar

APPEMNCE:

Shri Satpal Yadav

Shri Arun Yadav

1. The present complaint has been filed by nant/allottees under
section 31 of the opment) Act,2016 (in
short, the ActJ Estate (Regulation

and Development) Rules, 2017 (in shorg the Rules) for violation ofsection
11(4)(a) of the Act wherein it is rnrer alia prescribed that the promorer
shall be responsible for all obligations, responsibilities and functions
under the provisions of the Act or t}Ie Rules and regulations made

thereunder or to the allottees as per the agreement for sale executed inter
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556.280 sq. ft. (carpet areaJ

90 sq. ft. (balcony area)

{l'aBc 18 of complaintl

1(lV) of the Allordoble Housing Policy,

2013

All such projects sholl be required to be

necessarily completed within 4 years from
the opprovol of building plons or gront of
environmentol cleorance, whichever is

loter. This date shqll be referred to as the
"dote ol commencement of project" Ior the

purpose of this policy. The licenses shqll

,- ut
policy,

per

2073
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Proiect and unit related details

The particulars ofthe projcct, the details ofsale consideration, the amount

paid by the complainant, datc of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

s. N. Particulars

1. Name of the proiecl

2. Proiect area

3. Nature ofthe project

OTCP ti."nr" no. in
Status

4.

5. RURA Registered/ not

Allotment letter6.

7. Buildcr buyer agreenr

t'lit no.8.

9. Unit admeasuring

10 Possession clause

Affordable housing p

registered

The Vedetian, Sector- 70, Gurugram,

Haryana

Affordable group housing colony

103 ot2019 dated 05.09.2019.

Valid up to 04.09.2024

Registered vide no. 39 of 2020 dated

27.10.2020.

Valid up to 02.09.02024

09.03.2021

IPage lu of complaint]

Not executed

501, Type 2, tower 5

[Page 1B ofcomplaint]
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not be rc

period frt
project

4ewed beyond the said 4 Yeors
m the date of commencement of

11. Building plan approval dated 07.02.20

(As per t
t0

TCP website)

72. Environment clearance dated Not yet o rtained

13. Due date of possession Cannot a icertained

1,4. Total salc price oF thc flat Rs.23,3!

[As allel

10 ofcor

420 /-

ed by the complainant at page

rplaintl

15. Amount paid by the complainant Rs.5,73,

[As pe

complai

07 /-

demand letter, page 19 of

tl

76. Surrender/refund request letter

by complainant

06.01.2C

[Page 21

22

ofcomplaintl

Facts ofthe complaint

The complainant has made the following su

i. That the complainant filcd an applica

and depositcd 5% of total amount b)

was organized by the rcspondent and

2 BHK [Type - 2J on datcd 09.03.20

complainant depositcd 20% of the t

Policy. But after six months, the

installment i.e., 12.50% but complain

as thc respondent hils not startcd ar

pro)ect slte. Contplainant waited for s

work. tJpon enquiry, thc resPonde

clcarance has not bccn approvcd b1

rmissions in the complaint:

ion for the above said proie

cheque. Thereafter, the dra

rllotted a flat no. 501 Tower

11. After allotment of flat, tl

)tal amount according to tl

respondent demanded ne

rnt denied to deposit the san

y construction activity at tl

)me time but they did not st€

nt replied that environme

the government and assur,

Page 3 o
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rer 5,

r, the

c the

next

same

rt the

start

ment

;ured
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that the same will be granted soon.

complainant gave an application for

and refund of the deposited amount.

respondent has failcd to refund the

present complaint.

Relief sought by the complainant: -

The complainant has sought following relie

i. Direct the respondent to refund the

complainant along with the prescribed

the datc of payment madc by the com

the date of realization as per the pro

regulations framed thcrcu nder.

ll. Dircct the respondcnt to compensatc

interest (@ 24o/o p.a. on thc amount al

from the time it was paid till date.

Crant any other relicf in favour of th

Aulhorily may deem fil rnd proper in

the case.

C.

4.

lll.

D.

6.

5. On the date of hearing, the authority

promoter about the contravcntions as alleg

relation to section 11(a) (a) of thc act to plc

Reply by the respondent

The respondent is contesting thc complaint

I. That this hon'ble authority lacks juri

present complaint. Iloth parties have

clearly outlined in the agrcement, em

resolution through arbitration. As per t
Page 4 ot 14
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fter waiting sufficiently, the

ancellation of the allotment

espite aforesaid request, the

eposited amount, hence, the

entire amount paid by the

te of interest payable from

ainant to the respondent till

isiosn of the Act, rules and

e complainant by paying an

dy paid Rs. 5,73,207 /-

complainant as the Hon'ble

e fact and circumstances of

lained to the respondent/

d to have been committed in

d guilty or not to plead guilty.

n the following grounds:

iction to adiudicate upon the

uted an arbitration clause,

owering either party to seek

e said arbitration clause, any

IN
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disputes arising out of the agreeme

arbitrator for resolution. Therefore, the

arbitration in accordance with the term

That as expressly stipulated in the ag

herein, the complainant and responde

to resolve any disputes through arbitra

fortified by clause 16.2 wherein it is s

arising out of or touching upon or

agreement to sell/convcyance deed inc

validity of the terms hereof and the res

of the parties, which cannot be amicab

shall be settled through arbitration. The

be governed by the Arbitration and C

statutory amendmen ts/modifications

force. The arbitration proccedings sh

company in Gurgaon by a sole arbitra

the company. The cost of thc arbitratio

by the parties equally. lhc language of

In case ofany proceeding, reference etc.

subject including any award, the terri

shall be Gurgaon, Haryana as well as

court at Chandigarh."

III. That the complainant is a willful

intentionally and knowingly has not

complainant is a defaulter under sectio

II.

Complaint No. 7185 of 2022

shall be submitted to an

resent matter be referred to

set forth in the agreement.

ement to sale, the parties,

have unequivocally agreed

ion. This agreement to sell is

ted that "all or any disputes

ating to the terms of this

uding the interpretation and

ctive rights and obligations

settled despite best efforts,

arbitration proceedings shall

nciliation Act, 1995 or any

ereof for the time being in

be held at the office of the

r who shall be appointed by

proceedings shall be borne

rbitration shall be in English.

uching upon the arbitration

rial jurisdiction of the courts

f Punjab and Haryana High

defaulter and deliberately,

aid timely installments. The

19(6J & 19[7) ofthe Act. It is

Page 5 of 14fi
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humbly submitted that thc complainant failed to clear the outstanding

dues despite several rcminders that were issued by the respondent.

IV. That the complainant's motives are marred by malafide intentions.

The present complaint, founded on false, fabricated, and erroneous

grounds, is perceived as an attempt to blackmail the respondent. The

complainant, in reality, is acting as an extortionist, seeking to extract

money from the respondcnt through an urgent and unjustified

complaint. This action is not only illegal and unlawful but also goes

against the principles of natural ,ustice.

V. That the respondcnt company shall not be responsible or liable for not

pcrforming any of its obligations or undertaking provided for in the

buyer's agreement if such performance is prevented due to force

maieurc conditions. In case the respondent is forced to abandon the

said projcct for any reason, the respondent shall be liable to refund

the amount paid by the allottee. In such a case, the respondent's

liability shall be limited to refund of the amount paid by the allottee.

However, in such an cvcntuality thc amount of interest paid/payable

by the allottee on any dclaycd payment shall not be refunded. It is

furthcr agrecd by the allottcc that it shall not make any other claim on

thc company.

VI. That thcrc is cvcry apprchcnsion that the complainant in collusion

with any staff membcr of the respondent company including ex-

employee or those who hcld positions during that time may put forth

the altcred and fabricatcd document which is contradictory to the

affordable housing policy & should not be considered binding on the

company in any manner whatsoever.

complaint No. 7185 of 2022
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7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis ofthese undisputed documents and submission made

9.

by the complainant.

furisdiction of the authority

The authority obsenves that it has territorial as well as subiect matter

jurisdiction to adjudicate thc prcsent complaint for the reasons given

below.

E.l Tcrritorialiurisdiction

As per notification no. 1/92/2017'1TCP dated 74'72'2077 issued by

Town and Country Planning llepartment, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall bc entire Gurugram District for all

purpose with offices situated in Gurugram. ln the present case, the proiect

in question is situated within the planning area of Gurugram District'

Thereforc, this authority has complete territorial iurisdiction to deal with

the prcscnt complaint.

E.ll Subiectmatter,urisdiction

Section 11[4)(a) of the Act,2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale section 11[a)(a) is

reproduced as hereunder:

Section 11

iq) t n, p'or,r.r, rnotl . -
(o) be responsible Jbr oll ohligaLions, responsibilities ald functions
iider the provisions of lhis Act or the rules and regulqtions made

thereunder or to the ollaLtees os per the agreenent for sctle, or to the

associotion ofollottees, cts the case moy be, Lill the conveyqnce ofallthe
apartrnents, ploLs or buildin(1s, tts the cose may be, to the allottees' or the

co m n o tt o reo s to Lh e o ssoc i'-t tt o n a I a llo Ltec s o r Lh e com peten t o u tho r i ty'

as the case moy be;

Section 34-Functions of the Authority:

Complaint No. 7185 of 2022

E.

10.
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34A of the Act provides to ensure compliance of the obligations cost
upon the promoters, the ollottees and the reol estote agents under this
Act and the rules ond regulotions mode thereunder.

11. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decidc the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

12. Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Ilon'blc Apex Cou rt h Newtech Promoters and Developers

Private Limited Vs State of Il.P, ond Ors. 2027'2022 (1) RCR (Civil), 357

and reiterated in cose of M/s Sona Realtors Privote Limited & other Vs

Ilnion of tndia & others SLP (Civil) No. 73005 of 2020 decided on

72.05.2022 wherein it has becn laid down as under:

"86. f-rom the scheme of the Act of which 0 detailed reference has been mode

and takin.q note of power oJ acljudicotion delineoted with the regulatory

authority and odjudicoting ofJicer, whot fnolly culls out is thot although the

AcL indicotes the distinct expressions Iike'relund','interest','penolty'and
'compensdtion', o conioint reoding of Sections 1B and 19 clearly manifests

thot when it comes Lo refund of Lhe omounL, ond interest on the refund

omount, or directing paynent of interest lor deloyed delivery of possession,

or penolLy ond interest thereon, iL is the regulatory outhority which has the
power Io exanine and (leterminc the outcone oI o comploint- At the some

time, when iL comes to o question ol sceking the relief of odjudging

compensaLion and interest Lhereon under Sections 12, 14, 1B qnd 19, the

adiudicating officer exclusively hos the power to determine' keeping in view

the collective reoding of Scction 7t read with Section 72 of the Act. if the

odjudicalion under Seclions 12, 14, 1B ond 19 other than compensotion os

envisoge(l, if extended to the odjudicating offcer os prayed that, in our view,

may inLend ta expond the qnbiL and scope of the powers ond functions olthe
odjudicaLing officer under SecLion 7t ond that would be ogainst the mandqte

of the Act 2016."

13. Hence, in view ofthe authoritativc pronouncement ofthe Hon'ble Supreme

Court in thc cascs mentioncd above, thc authority has the jurisdiction to

Page I of 14
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F.

74.

15.

HARER
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entertain a complaint seeking refund of the amount and interest on the

refund amount.

Findings on obiections raised by the respondent

F.l Obiection regarding complainant is in breach ofagreement for
non-invocation of arbitration.

The rcspondcnt had raised an obicction for not invoking arbitration

procecdings as pcr thc provisiolls of flat buycr's agreement which contains

provisions rcgarding initiation ofarbitration proceedings in case ofbreach

of agreement.

The authority observes that it is matter of fact and record that no BBA has

been exccuted inter se partics in both the complaints, thus, the

respondent's plea regarding invoking arbitration clause is not sustainable'

Moreover, thc authority is of the opinion that the jurisdiction of the

authority cannot be fettercd by thc existcnce of an arbitration clause in the

buyer's agrccment as it may bc noted that section 79 of the Act bars the

jurisdiction of civil courts about any mattcr which falls within the purview

of this authority, or thc lical Iistate Appcllate 'fribunal. Thus, the intention

to rendcr such disputcs as non-arbitrable seems to be clear' Also, section

BB of the Act says that the provisions of thls Act shall be in addition to and

not in derogation of the provisions of any other law for the time being in

force. l'urthcr, the authority puts reliancc on catena of judgments of the

Hon'ble Supreme Court, particularly in National Seeds Corporation

Limited v. M. Madhusudhon Reddy & Anr. (2012) 2 SCC 506, wherein it

has been held that the remedics provided under the Consumer Protection

Act are in addition to and not in derogation of the other laws in force,

consequently the authority would not be bound to refer parties to

arbitration even if the agreemcnt between the parties had an arbitration

Page 9 of 14
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17.

clause. Thercfore, by applying same analogy, the presence of arbitration

clause could not be construed to take away the jurisdiction ofthe authority.

F.ll Apprehension by the respondent regarding fabrication of the
documents by the complainant-allottee.

The respondent has raised an objection that it has apprehension that the

present complaint is founded on false, fabricated, and erroneous grounds,

is perceived as an attempt to blackmail the respondent. It is further stated

that the complainant, in reality, is acting as an extortionist, seeking to

extract money from the respondent through an urgent and uniustified

complaint.

The authority observes that the objection raised by the respondent are

vague and false as the respondent has not specified as to what document

is fabricated which is in violation of the Affordable Housing Poliry, 2013.

Further, the respondent has failcd to substantiate the said allegations

during the course of arguments and has failed to corroborate the same by

placing on record requisite documents. The authority is of the view that

only apprehension cannot bc a ground for dismissal of complaint and

cannot defcat the ends of justicc. Thus, the obiection raised by the

respondent stands rejected.

G. Findings on the relief sought by the complainant.

G.I Direct the respondent to refund the paid'up amount along-with
interest.

18. The complainant was allotted a unit bearing no. 501, in Tower-S having

carpet area of 556.280 sq. ft. along with balcony with area of90 sq. ft. in the

project of respondent named "Venetian" at Sector 70, Gurugram under the

Affordable Housing Policy, 201:l vide allotment letter dated 09.03.2021.

Thereafter, builder buyer agreement was not executed between the

complainant and respondcnt in respect of the subject unit. As per clause

Page 10 of14
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1(iv) of the policy of 2013, all projects under the said poliry shall be

required to be necessarily completed within 4 years from the date of

approval of building plans or Srant of cnvironmental clearance, whichever

is later. 'l'hus, thc possessioll of thc unit was to be offered within 4 years

from the approval of building plans (07 02.2020) or from the date of

environment clcarance lnot obtaincd yet). Therefore, the due date of

possession cannot be asccrtaincd. As per rccord, the complainant has paid

an amount of Rs.5 ]3,207 l- to the respondent. Due to failure on the part of

the respondcnt in obtaining cnvironmcnt clearance from the concerned

authority and inordinatc dclay on part of the respondent to start

construction of the proiect in question, the complainant has surrendered

the unit/flat vidc lctter datcd 06.01.2022 and has requested the respondent

to cancel thc allotment and rcfitlld the entirc amount paid by him along with

interest.

19. The authority observes that the respondent has failed to obtain

environmcntal clcarance from the competent authority till date lt is

pertinent to mention here that as per thc clause 5 [iii)[b] ofthe Affordable

Housing Policy, 2 013 as amcnded by thc State Government on 22.07 '2075

provides that if the licencce fails to get environmental clearance even one

year of holding draw, thc liccnccc is liable to refund thc amount deposited

by the applicant along with an intcrcst of 12010, if the allottee so desires The

relevant provision is rcprodttccd bclow [or ready reference:

"'lhe floLs in a specilic proled sh(tll be ollatled in one go within four rnonths of
the sancLtotl ol buildtnQ plans. ln cose, the numher oJ opplications received is less

thon Lhe number of sonclionetl flots, Lhe alloLment can be made in two or more

phoses. llowever, the licencee will sLorL the construction only ofter receipt of
environmental cleorance frotn lhe competenL authority.
The licencee will start recciving the lurther installments only once the
environfientol cleorQnce is received. Further, iI the licensee, fqil to get
environmentol clearonce even after one yeor of holding of draw, the

Page 11of14
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licencee is liable to reJund the amount deposited by the qpplicont

alongwith an interest of 1 ?yo, if the allottee so desires."

20. The authority observes that as per allotment letter, the draw for allotment

of the unit was conducted on 09.03.2021. Thus, the respondent was under

obligation to obtain environmental clearance within 1 year from

09.03.2021. However, till datc the respondent has failed to obtain EC from

the competcnt authority. Thus, in view of the aforesaid provision, the

respondent is liable to refund the amount received by it along with

interest. Also, thc rcspondcnt has raiscd an obiection that complainant

allottee is a willful defaultcr and has failed to make payment of the

instalments and has thus violated provisions of section 19(6) & (7) of the

Act. In this rcgard, the authority observes that as per clause 5[iii)[b) ofthe

Affordable llousing Policy, 2013, thc licencee will start receiving the

further installmcnts only oncc thc environmental clearance is received. As

delineated hcreinabove, thc rcspondcnt has failed to obtain environmental

clearance till datc, thus, is not cntitled to receive any further payments

from the allottecs. llcncc, this objcction raiscd by the respondent is also

devoid of mcrits.

21. Further, as pcr amendment dated 09.07.2018 in Affordable Group Hosing

Policy, 2013, the ratc of intcrcst in case of default shall be as per rule 15 of

the Haryana lleal Iistate [Rcgulation and Development) Rules,2017 Rule

15 ofthe rules is rcproduced as under:

Rule 15. Prcscrihed rote ol inLP)est' lProviso to section 12' section 18 ond

sub-section (4) qnd subsetlion (7) oJ section 191

For the purpose of ptovtso to set lion l2; secLiotl 1B; and sub'sections {4) ond

(7) of section 19, Lhe "nLeresl (tL Llte rule prescribed ' shall be the Stote Bonk

of Indio highesL morginol cost ol lending rote +2ak :

Provided Lhot in cqse lhe Stote llank of India norginol cost of lending rqte

(MC:,R) is not ]n use, tL tholl b. r eploterl lty such benchmork lending rates

Complaint No. 7185 of 2022
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which the Stote Bonk of lndia moy fix from time to time for lending to the
generalpublic.

The legislature in its wisdom in the subordinate legislation under the rule

15 of the rules has determincd the prescribed rate of interest. The rate of

interest so determined by thc legislature, is reasonable and if the said rule

is followed to award the intcrest, it will ensure uniform practice in all the

cases.

Thus, the complainant-allottcc is entitled to refund of the entire amount

deposited along with interest at the prescribed rate as per aforesaid

provisions laid down under Affordable Housing Policy,2013.

Hence, the respondent/promoter is directed to refund the entire paid-up

amount as per clause 5(iiiJ(b) ofthe ofAffordable Housing Policy,2013 as

amended by the State Government on 22.07.2075, along with prescribed

rate ofinterest i.e., @11.10% p.a. (the State Bank oflndia highest marginal

cost oflending rate (MCLRJ appticable as on date +20lo) as prescribed under

rule 15 of the Haryana Real I'lstate (llegulation and Development) Rules,

2017 from the date ofeach payment till the actual realization ofthe amount

within the timelines providcd in rule 16 of the Haryana Rules 2017 ibid.

G.ll Direct the respondent to compensate the complainant by
paying an interest @ Z4o/o p.a, on the amount already paid i.e.,
Rs.5,73,207 /- from the time it was paid till date'

25. The complainant is also seeking relicfw.r.t. compensation. Hon'ble Supreme

Court of lndia in civil appeal nos.6745-6749 of 2021, titled, as M/s Newtech

Promoters and Developers Pvt. Ltd. Vs. Stau ofUP & Ors. fsupra) has held

that an allottee is entitled to claim compensation & litigation charges under

sections 1 2,14,18 and section I 9 which is to be decided by the adjudicating

officer as per section 71 and the quantum of compensation & litigation

expense shall be adjudged by thc adjudicating officer having due regard to

22.

23.

24.

Page 13 of 14
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the factors mentioncd in scction 72. Thc adjudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation & legal

expenses. Thereforc, thc complainant is advised to approach the

adjudicating officer for sccking the rclief of compensation under the

provisions of the n ct.

H. Directions of the authority

26. Hence, thc authority hcrcby passcs this ordcr and issue the following

directions under scction 37 of the Act to cltsure compliance of obligations

casted upon the promoter as per the functions entrusted to the authority

under section 34(0 oF thc Act:

i. The respondent is directed to refund the entire amount paid by the

complainant in terms of clause 5(iiiJ(b) of the Affordable Housing

Policy,2013 as amcndcd by thc Statc Government on 22.07.2075,

along with prcscribcd ratc ol intcrcst i.e., @11.1 0% p.a. as prescribed

undcr rule 15 of thc Rulcs, 201 7 from the date of each payment till the

actual realization ofthc alnount.

ii. A period of 90 days is Sivcn to thc rcspondent to comply with the

\'r-/
(Viiay Kumar Goyal)

Member
Haryana Real Estate Regulatory

Authority, Gurugram

directions given in this order failing which legal consequences would

follow.

27. The complaint as well as application, ifany, stand disposed oi

28. File be consigned to registry.

Dated: 2 3.0 5.2 02 5
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