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BEFORE THE HARYANA REAI ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

The present complaint has been filed by the complainant/allottee under

Section 31 ofthe Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation

and Development) Rules,2017 (in short, the Rules) for violation ofsection

11(4)(aJ of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, respons ibi lities and functions

under the provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale executed inter sc.

Unit and proiect related detailsA.
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Project name
location

Com plaint No. 5906 o12023

2, The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period,

ifany, have been detailed in the following tabular form:

Sno Heads Information
1. and "Tourmaline", Sector-109, Gurugfam

Project area

Nature of the project

DicP tice*; fu.ana
validity status

Name of licensee

10.41875 acres

Group Housing Project

zso iilooz darcd 02.1 1.2007 vatid up ro
01.11.2 019

na-fliii ana ors. C/o Chintels tndia Lrd.

RERA registration tail lted 10.08.2017

valid up to 6 ycars lrom UC

Apartment no. 4144, 1 4th fl oor, Tower-4

[page no. 26 of complaintl

Unit measuring I zSolq. ft. tiuper ircal

Ipage no. 26 of complaint I

Allotment letter 1,7.01,.2014

lpage no. 26 of complaintl

apartment
agreement

11. Possession clause

buyer [page no. 24 of complaint]

6. Completion of Construction

6.2 The Developer endeavor to complete the
construction of the Aportment within 42
months from the dote of this Agreement. .

Iemphasis suppliedl

(Page no. 36 of complaintl
Due datc of possession 77 .07 .2017
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3.

B. Facts of thc complaint

'l'he complainant has made the following

I. That complainant booked an apartment ng no.4144

parking's measuring super area of 1750 sq. ft. on 14h floor, ower 4, for

sale consideration of Rs.1,45,31,250/-. The said unit was booked on

26.08.2073 and the buyer's agreement was also

complainant and respondent on '1.7 .01.2014.

That as per terms and conditions ofthe buyer's agreement, respondent

ns: -

two car

between

Complaint No.5906

(calculated 42 months from

agreement)

Total consideration 1.1,45,31,250/-

las per payment plan on page

complaintl
no. 56 of

Total amount paid by
the
complainant

\ 7,52,77,720/-

[as per SOA at page 59 ofco

0ccupation certificate 09.08.2 019
'Iower-1 Pocket-A, Tower-2

A, Tower-4 Po

cket-A, EWS Block, C

ent Shopping i

Lower and

mmunity

Offer of

Mails by respon
stating finishing
pending

II.

was supposed to handover the unit on or before 76.07.201-7.
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III. That after execution of buyer's agreement the complainant [ras made a

total sum of Rs. 1,52,1 1,1 2 0/- till 1 0.1 0.2019.

That after completion period the possession of the apartment was

supposed to be delivered to complainant, but despite completion of the

time it is observed that respondent miserably failed to givc the possession

of thc unit till date. As on date the unit is also not in a condition to takc

possession. The complainant visited the unit on 19.12.202'3 and

astonished to shock that it is in very worst position.

That the complainant paid the amount from time to time as and when such

demands were raised by respondent. That on 09.0U.2019 the respondent

very kindly issued a letter of offer of possession wherein the respondent

demanded a sum o f Rs. 16,05,296 /- and instructed to clear the outstanding

within a period of 21 days i.e., till 30.08.2019. ln the said offer of

possession, the respondent stated that on receipt of thc entire payment the

rcspondent will hand over the possession of the apartment with full

furnished within a period of 90 days.

VL That on 10.10.2019 the complainant cleared all the ducs as demandcd by

the respondent and on the same day complainant requested to furnish and

ready the flat as soon as possible. That according to offer of possession

letter 09.08.2 019 respondent was supposed to handover the full furn ished

apartment titl 09.01.2020 but till date no physical possession intimation

given by the respondent even the apartment is still not in condition to take

possessio n.

VII. That from 2019 the complainant visits the office of respondent regarding

the completion of furnishing work and handing over the unit but on each

and every visit the respondent continuously gave the answer that the

finishing work is going on and the possession of the unit would bc

delivered very shortly.

IV.
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That from 2019 the complainant sent various reminders by mail in

addition to telephonic calls, messages to complete the finishing work and

handing over the possession of the unit as well as refund of lift charges but

the respondent has not confirmed any confirm date for physical

possession of the apartment. The complainant had faced financial

hardships leading to mental and financial distress. llowever there had

been no update till date on the confirm date of physical possession of the

unit.

IX. That complainant had paid the hard-earned money to respondent, on the

promise and inducement. That the respondent has cheatcd complainant

with malafide intentions lrom the very beginning as respondcnt took the

money from the pockets of complainant by way of misreprese ntatio n,

inducement and commitment which were totally false and fake from the

very beginning.

X. That at the time of booking of the unit the sale cost indicated was

Rs. 1,45,31,2 50/- and complainant total paid a sum of Rs. 1,52,1 1,1 20/- to

the respondent and after completion of all the payments the respondcnt

failed to handover the peaceful possession of the flat to the complainant

till date.

C. Reliefsought by the complainant:

4. 'l'he complainant in the present complaint is seeking the following

relief[sJ.

i. Direct the respondent to pay interest @10.75o/o p.a. on ihe amount
already paid by the complainant i.e., Rs. 1,52,11,120/- from
16.07,2017 till actual handover ofthe physical possessi+n.

ii. Direct the respondent that after making payment [f delayed
interest the possession should be handed over to the cfmplainant
within the stipulated time period.

5. On the date of hearing, the authority explainep to thc

respondents/promoters about the contravention as alleged tp have been
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committed in relation to section 11[a) (a]

to plead guilty.

of the Act to plead guilty or not

D. Reply by the respondent

6. The respondent has contested the complaint on following grounds;

I. That the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed.

'fhat there is no cause ofaction to file the prescnt complaint.

That the complainant has no locus standi to file the present complaint.

That the complainant is estopped from filing the present complaint by his

acts, omissions, admissions, acquiescence's and lachcs.

'l'hat thc complaint is not maintainable for the rcason that the agreement

contains an arbitration clause which refers to the dispute resolution

mechanism to be adopted by the parties in the event of any dispute i.e.

clause 21 of the buyer's agreement.

VL 'Ihat the complainant has not approached this tlon'ble Forum with clean

hands and has intentionally suppressed and concealed the material facts

in the present complaint. The present complaint has been filed by him

maliciously with an ulterior motive and it is nothing but a sheer abuse of

the process of law. The true and correct facts are as follows:

VIL That the respondent is a reputed real estate company having immense

goodwill, comprised of law abiding and peace loving persons and has

always believed in satisfaction of its customers. The respondent has

developed and delivered several prestigious proiects in and around NCR

region such as ATS Greens-1, A'l'S Greens-ll, ATS Village, ATS Paradiso, ATS

Advantage Phase-l & Phase-ll, ATS 0ne Hamlet, ATS Pristine, ATS Prelude

& ATS Dolce and in these proiects large number of families have already

shifted after having taken possession and Residcnt Welfare Associations

II.

III.

IV.
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have been formed which are taking care of the day to day needs of the
allottees of the respective projects.

VIII. That the complainant, after checking the veracity of the project namcly,
'Al'S Tourmaline,, sector 109, Gurugram. It is submittcd that complainant
signed and cxecuted the apartment buycr,s agrcement o n l7 .01.2074 and
the complainant agreed to be bound by the terms and conditions
contained therein. The apartment booked by the complainant was located
in tower no.4 having super builtup area of .1750 sq. ft. for a salc
consideration of Rs. 1,45,31,2 50/-.

IX. That the respondent raised payment dcmands from the complainant in
accordance with the mutually agreed terms and conditjons of thc
allotment as well as of the payment plan. The complainant was bound to
pay the sale consideration amount of the unit along wjth applicablc
registration chargcs, stamp duty, scrvice tax as well as other charges
payable along with it at the applicable stage.

X. That the respondent vide its reminder dated 13.01.2017, had requested
the complainant to make the due payment for the net payable amount of
Rs.7 43 /-.

XI. 'fhat the respondent vide its letter dated 0g.1.2.2017, had raisecl payment
demand towards Haryana Value Added Tax (HVAT) for [ls. 1,44,1 1i3/-. ,fhe

complainant failed to make the entire payment and the respondent was
constrained to send remjndcr dated 09.0t).2019 to thc complainant.

XII. That the respondcnt being a customer-oriented company completed the.
construction of the unit and applied for the occupation certificate on
19.03.2018 and the same lvas granted by the concerned authorities on
09.08.2019. The respondent has already offcred the possession ofthe u nit
to the complainant vide notice of possession dated 09.0g.20r9 and thc
respondent had demandcd the installment for the net payable amount of
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Rs. 16,05,296/- due on offer of possession which
before 30.08.2019.

Complainr No. 5906 of 2023

was to be paid on or

XIII. That the possession of the unit was supposed to be otfered to thc
comprainant in accordance with the agreed terms and conditions ofthc
buyer's agreement. As per clause 6.2 of thc buyer,s agreement thc
construction was to be compieted within a period of 42 months from
the date of the agreement and the samc was subjcct to thc occurrcncc
offorce majeure conditions.'r'he posscssion of the unit was to be hand ed
over to the complajnant only after the receipt of the occupation
certificate from the concerned authorities. 1,he respondent has already
completed the construction of the tower in wh ich the unit allotted to thc
complainant is located.

XIV. That the implementation ofthe said proiect was hampered and most of
the work was stalled due to non_payment ofinstalments by allottees on
time and aiso due to thc events and conditions which wcrc bcyond the
control of thc respondent and which have matcrially affectcd thc
construction and progress of the pro.iect. Some of the I;orce Majeurc
events/conditions which were beyond the control of the respondent
and affected the implementation ofthe proiect and are as under :

Demonetization: [Only happened second time in 71 years oi
independence hence beyond control and could not tre foreseenl.
'l'he respondent had awarded the construction ofthe project to onc
of the leading construction companies of India. The said
contractor/ company could not implement the entire project for
approx. T-8 months w.e.f from 9_10 November 2016 the day when
the Central Government issued notification with regard to
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demonetization. During this pcriod, thc contractor could not nlakc
payment to the labou r jn cash and as majority ofcasual labour force
engaged in construction activities in India do not have bank
accounts and are paid in cash on a daily basis. Durrng
Demonetization the cash withdrawal limit for companies was
capped at Rs.24,0OO/- per week initially whereas cash payments
to labour on a site of the magnitude of thc project jn question are
Rs. 3-4 lakhs per day and the work at site got almost halted for 7_8
months as bull< of the labour being unpaid went to therr
hometowns, which rcsulted into shortagc of labour. IIence thc
implcmentation of thc proiect in question got delayed due on
account of issues faced by iontractor due to the said notification of
Central Government.

Irurther there are studies ofReserve Bank of I ndia and independent
studies undertaken by scholars of different institutcs/universiti(rs
and also newspaper reports of Reuters of the relevant period ol.
2016-17 on the said issue of impact of demonctization on real
estate industry and construction labour.

Demonetization. In the report-Macroeconomic Impact of
Demonetization, it has been observed and mentioned by Reserve
Bank of India at page no. 10 and 42 of the said report that the

Furthermore, there have been several studies on the said subject
matter and all the studies record the conclusion that during thc
period of demonetization the migrant labour wcnt to their native
places due to shortagc of cash payments and construction and rcar

!Z and started showing improvement only in April 2017.
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estate industry sufferecl a rot and the pace of construction came to
halt/ or became very slow due to non_availability of labour. Some
newspaper/print media reports by Reuters etc. also reported thc
negative impact of demonetization on real estate and construction
sector.

l'hat in view of the above studies and reports, the said event of
demonetization was beyond the control of the respondent, hence
the time period for offer of possession should deemed to bc
extended for 6 months on account of the above.

Green Tribunai has been passing orders to protect th e environ ment
of the country and especially the NCR region..Ihe I Ion,ble NGT had
passcd orders govcrning the cntry and exit of vchicles in NCR
region. Also the Hon,ble NGT has passed orders with regard to
phasing out the 10 year old diesel vehicles from NCR. l.he pollution
levels of NCR region have been quite high for cou ple of years at the
time ofchange in weather in November every year. The Contractor
ofthe respondent could not undertake construction for 3-4 months
in compliance ofthe orders of Hon,ble National Green Tribunat.
Due to following there was a delay of 3-4 months as labour went
back to their homctowns, which resulted in shortagc of labour in
April-May 201S, November_ Decembcr 2016 and November
December 2077.The district administration issued the requisitc
directions in this regard.

In view oi the above, construction work remained very badly
affccted for 6- 12 months due to the above stated major events and
conditions which were beyond the control of the respondent and

Urders Passed by National Green ,Iribunal: In last four
successive years i.e. 201,5-2016_2017 _201g, Hon,blc Nationat
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the said period is also required to be added for calculating the
delivery date of possession.

allottees were in default of the agreed payment plan, and thc
payment of construction linked instalments was delayed or not
made resulting in badly impacting and delaying the
implementation of the en t ire project.

Inclement Weather Conditions viz. Gurugram: Due to heavy
rainfall in Curugram in the year 2016 and unfavorable weathcr
conditions, all the construction activities werc badly affectcd as the
whole town was waterlogged and gridlocked as a result of whjch
the implementation of the project in question was delaycd for
many weeks. Even various institutions werc ordered to be shur
down/ciosed for many days during that year due to
adverse/scvere weather conditions. Thjs period is also required to
be added to the timeline for offering possession by the respondent.

. Covid-l9 Outbreak:_ The outbreak of the deadly Cpvid_ l9 virus
has resulted in significant delay in completion of the construction
of the proiects in India and the real estate industry in NCR region
has suffered tremendously. The outbreak resulted in not only
disruption of the supply chain of the necessary materials but also
in shortage of the labour at thc construction sites as scveral
labourers have migrated to their respective hometowns. .fhe

Covid- 19 outbreak which has been classified as 
.pandem jc, is an Acr

of Cod and the same is thus bcyond thc reasonablc apprehension
of the respondent,

The time period covered by the above mentioned florce majeure
events is required to be added to the time frame mentioned above.

Non-Payment

Page 11 oi 23
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Complaint No. 5906 of 202 3

xv.

l-he respondent cannot be held responsible for the circumstances

which were beyond its control.

That as already mentioned above, despitc thc force majeure events, thc
respondent has already obtained the occupation certificate and offered

the possession of the unit in question to the complainant. Therc has

been no delay whatsoever on the part of the respondent. 'l-he

respondent has strictly abided by the terms and conditions of the duly
executed Apartment Iluyer's ngreement. On the other hand, cven

though the complainant had been called upon to take the possession of
her unit after fulfillment ofthe requisite formalities yct the complainant

has not come forward to do so. The complainant has stated that she

would not take over thc physical posscssion of the unit in question till
the time the respondent pays delay possession charges to thc
complainant.

'l'hat the demands of the complainant are highly untenable,
misconceived and aimed at blackmailing the respondent. Instead of
completing the requisite possession related formalities. thc
complainant has filed the present highly false, frivolous and bascless

complaint with totally mala fide and dishonest intentions ot arm
twisting, biackmailing, pressurizing and harassing the rcspondent.

XVII. 'l'hat the fact of the matter is that the complainant is a real estate

investor who had booked the unit in question with a view to earn quick
p:ofit in a short span of time. However, it appears that her calculations
went wrong on account of slump in the real estate market and the
complainant now wants to somehow get out of the concluded contract
on highly flimsy and baseless grounds. Such mala fide tactics of the
complainant cannot be allowed to succeed.

PaEe 72 ol23
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required to be given by this Hon,ble Authority to the co

upon complying with the requisite formalities, she is

over the possession of the said unit. Moreover, as alread

has been no delay on the part of the respondent and th
Iiable to be dismissed,

7. Copies of all the relevant documents have

decided on the basis ofthese u{

by the complainant.

Jurisdiction ofthe auE.

8. The authority has

ad.iudicate the pre mplaint for
E.l Territorial iurisd iction

As per notificario n no. 1/92 /2017 -1TCp dared 14.12.2077 i

and Country Planning Department, IJaryana, the lurisdicti
Real Estate Regulatory Authority, Gurugram shall be en

district for all purposes. In the present case, the project i

situated within the planning area of Gurugram district. Tl

9.

authority has complete territorial jurisdiction to deal wi
complaint.

E.lf Subiect-matteriurisdiction

10. Section 11( )(a) of the Act, 2016 provides that rhe
responsible to the allottee as per agreement for sale.

reproduced as hereunder:

Section 11

(4) 'l he promoter sha -

HARER

GURUGRAIV

That in the facts and circumstances of the present case

Complaint No. 5 of 2023

a direction is

plainant that

uired to take

stated, there

complaint is

been filed and ced on the

Hence, the aint can bc

ments and sub issions made

matter risdiction to

en be

by 1-own

of Haryana

Gurugram

question is

erefore, this

the present

prom shall be

11(a)fal is
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(a). he nsponsble htr oll oblt_qaLtont. tespo4stbtliLtet ond lLtnclton,under th,e prowsto.ns of thts Atr or rhc rule. ona ,igitai,;,n, .oaornereunder or to Lhe ollottees os per lhe oqreement for sole, or Lo thcossociation ofqllottees, os the cose nay be,ltlt the coiveyainie oS oll tneopartments, plots or buildings, os the cose moy be, to the;lbtees, or thecommon areas to the associqtion ofallottees or the competenL outhority,
os the cose may be;

Section 34-Functions of the Authority:

34(D of the Act provides Lo ensure compltonce of Lhe oblt.qcttions cosLupon the promoters, the ollottees and the not 
"rtot" 

olt"niiuna", tni,
_ At t ond Lhp rule\ ond t egulotion\ mode t hereunde, 

.
l1.5o, rn view of the provisions of the nct quoted above, the authority has

complete jurisdiction to decjde thc complaint rcgarding non-compliance of
obligations by the promoter leaving aside compcnsation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.

F.Iindings on the obiections raised by respondent:F.I obiection regarding complainani is irit."*i'of rg.eement fbr non-invocation of arbitration
12. The respondent submitted that the complaint is not maintainable for thc

reason that the agreement contains an arbitration clause which refers lo
the dispute rcsolutjon mechanism to be adopted by thc parties in thc event
ofany dispute and the same is reproduced below lor the ready referencc:

"2 l. Dispute Resolution
" All or ony disputes that moy,arise with respect to the terms and conditions oft,htt Agtspqpnl. inLludiag th.e,nrrrpr",otllin ori ,o'i,u',r; Zfii) p,.r,,,or,hereofond Lhe respecLivc ri.qht s ond abligornn, o,t ,.t,i io'i,,u', ,nto he eett ledamicobly bt mutuol discuss@ns loittltg wh,rn ,ni,"ri",i"iit)" tirsL serlte(tthrough mutuot discussion on ir,roit","ut"-*ini, 1:o,ti'n)"*i,.Ln ,n",o,n"sholl be.settled through arb,tLratrcn; l,he orbttrattoln prlilceedtnps sno beunder the Arbitrotion ond 

,conctltoLton nri,"iiro, ,ir"i'riry ur*u,ryomendments/modircotions thereto by ct sole o,titroto, irlio snqtt l)emutually oppointed by porttes or q unible t,, tr" ,rruntty' npp,),rir"o, ,O"n u,be oppointed by the courL. ,,he diciston oJ ,n" iri,'ii,,i,'i#i tle linot anctbinding on the parties.
13. The authority is of the opin io n that the jurjsdictjon of thc authority cannot

bc fettercd by the existcnce of an arbitration clause in the buyer,s
agreement as it may be noted that section 79 of the Act ba rs thc iurisdiction
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of civil courts about any matter which falls within the purview ol this
authority, or the Real Dstate Appcllatc Tribunal. Thus, thc intention to
render such disputes as non-arbitrable seems to be crear. Also, section uti
of the Act says that the provisions of this Act shal be in addition to and not
in derogation ofthe provisions ofany other law for the time being in fbrce.
Further, the authority puts reliance on catcna ofjudgments ofthe Hon,ble
Supreme Court, particularly in Notional Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been hctd
that the remedies provided under the Consumer protection Act arc in
addition to and not in derogation of the other laws in forcc, consequently
the authority would not be bound to refcr partics to arbitration even if thc
agrecmcnt bctwcen the parties had an arbitration clausc.

14. Further, in Aftab Singh and ors. v. Emoor MGF Land Ltd and ors.,
Consumer case no. 707 of 2075 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRCJ has held
that the arbitration clause in agreements between the complainants and
builder could not circumscribe the jurisdiction of a consu mer. ,fhe relevant
paras are reproduced below:

"49. Support to the above view is also lent by Section 79 of the recenLty
enoc.ted l?eal L:state (llegulotion and Developnentl Act,20l61n rinnrt "tt 

"Reol Estote Act l. Sa rnn 19 ol thc sold Act ;pod\ os lollows:"79. Ilar ofJurisdiction - No civil courL sha ;ove jurisdiction to
entertoin any suit or proceeding in respect of ony motter whtch
the Authority or the adjudicoting offcei or ,ni app"ttot"i,riiriot
is empowered by or under this Act to (leter.inu onA no inluiition
tholl be granled hv ony t ourt or olher outhority ,, ,"rp"rL of on,qction taken or to be token n pursuonce of o,ry po*", ,orBrr:id
by or under this AcL_,

It can thus, be seen thot the soid provision expressly ousts the jurisdictrcn ol,!.:,::-:,,.1oi.",,,, 
:"spaL.o[ ony moLLct whtch thc Reot t-)stottc RequtoLory

/turnonLy, esLoblished undt-r Sub-seclton ( I I oIspclton 10 or I hc Ad]t)dt( ottn{lOlfrcer, appointed under Sub-section (1)'of'secron zi .r'ri" fi""t'artr*Appellont Tribunot estoblished under Siction +:l oS Lne nea t-t:stile 
',tct, 

sempowered to determine. Ilence, in view ofthe binding dictum of ii"-ti*,t t"
S.upreme Court in A. Ayyoswqmy (suproj, the.oui'rrrutrprlir, *iin ,n"
AuLhoriLies under the lleol LstaLe AcL o'r" 

".pn*nr"d ,o'i"r,i", o,)" ,"r.
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o rbi t ra b I e, notw xh sto n d m g o n Ar b ito tion Ag reeme n t between
s-u^ch,motters, which, to o large exrcnt, are simtlor to the dispuresotutton under the Consumer Acr-

,r, lrvu dppear no. zJstZ-ZgS73 of Z0l7 decided on
10.72.201A has upheld the aforesaid judgement of NCDRC ancl as providcd
in Article 141 of the Constitution of India, the law declared by the Supreme
Court shall be binding on all courts within the terrjtory of India and
accordingly, the authority is bound by thc aforcsaid view. 1.hc rclevant para
of the judgement passed by thc Su prcme Cou rt is reprod uced below:

' jj:",!! ::! :y ::^::.: :e- 
s e: i e s of i u d s n e n B a s n o t i c e d o b ove c o n s i d e r e d t h eprow sions oI con su mer protectiin irr., gae o, ;"i l r riiii*;,; ;;l;;i, ;;.,ond laid down thatcomplaint under Ct

rcmptlv tlo.nito rL-- . )nsumer proLection Act beinlo speciolre.m edy. d espi te there being o n a r bitotion og r;";;;'r' r; ;; ;;;;ilr:rb:;ri;
::r:::-:i-F^"::! hrve to so on and no error comm ted by Consumer Forumon r.ejec.ting the oppticotion. There is reos", i;;;;;,';;";i";ri;;";;:i;;1',:;under Consumer protection Act on theAd tqq6 Tho..^-) sLrength on orbittotion ogrftment byAc L, 1 996. The re medy, nd", conrr."} pro"tiitlo r-;;; ;r" ; ;; ;"";ff;:;i,,r?O
'::.:?:i:":,::::,::e:: is 

: !,e!ect 
in lnt sooa, o,,"*i,", ii\ ;;;:;;,

:.::,rl , ,ry . 
ollegqtion in wnring mode 

'ty 
o ,nrpto,non, i;:';;r:;';;;;

3:,:-::-1! 
t: 

.Section- 
2(c.) ol the Act. l ie re-eiy ,ra", lii Coirrr_")P r o tec ti o n A c t i s c o n li, "i',o 

i r. pt r i,," ty i o r;;;;yr rT :f:; 
";n ti',i!o"ritTj:l:;; :, :!, :":1i 7 1o 

u sed Lr o serv i c e provi dc r., o; ;; ;,;";il ;"; ;;;remedy has been providetl to the ionsune;;';,;; ;"r;;';;ji;;;ii;i:r::;7
the AcL os noticed obove,,

16. Therefore, in view ofthe above judgements and considering th
of the Act, the authority is of the view that complainant is well
to seek a special remedy available in a benelicial Act such as th
Protection Act and RERA Act, ZO16 instead of going in For an

56. Consequently, we unhesitatingly reject the orounents on behatf oJ.LheBuilder ond hold thot on ,trt.ttio-tion Ctouse ,,r'J"'",i", iir"i* t,ra "fAgreements between Lhe Conptoinonrs ona rna" o,ia"r,l)rr"ii)rrururit 
"the Jurisdiction of q Consumer f-ora, notw itnnori ni-rt, ,.lorir"ru .oa,to .\ection g of Lhe Arbitrotion Act_,,

l5.Whilc considcring the jssuc of maintainabjlity of a complalnt before a
consumer forum/commission in the fact of an existing arbjtratton clausc in
the builder buyer agreement, the IIon'bre Supreme court in case tifled as
M/s Emaar McF Land Ltd. V, Aftab Singh in revision petirion no. 2629-
3o/.ola in civir appear no. z3srz-23s73 of z0r7 deciderr nn
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IIence, we have no hesitation in holding that thjs authority has the requis,tc
jurisdiction to entertain the complaint and that the dispute does not require
to be referred to arbitration mandatorily. In the light of the above_

mentioned reasons, the authority is of the view that the objection of the
respondent stands rejected.

F.ll Obiections regarding force maieure.

17. The respond e nt-p romote r raised a contcntion that the construction of the
project was derayed due to force majeure conditions such as various orders
passed by flon'ble High Court of punjab and aryana, NG,f and
Hnvironment pollution (prevention & Controi) Authority, lockdown duc to
outbreak of Covid- 19 pandemic which further led to shortage of labour and
demonetization but all the pleas advanced in this regard are devoid of
merit. The authority has gone through the possession clause and obscrves
that the respondent-promoter proposed to handover thc possession of thc
allotted unit within a period of 42 months foom the date of execution oI
agreement. The date of execution ofagreement is r 7.01.2 014 hence, the d ue
date of possession comes out to be 17 .07.2012. ,l,hc rcspondent was liablc
to complete the construction of the project and thc possession of the said
unit was to be handed over by 17.07.2017. .fhc evcnts such as
demonetization and various orders passed by Hon,ble High Court of punlab

and Haryana, NGT and Environment pollution (prevention & Control)
Authority, were for a shorter duration of tjme and were not continuous as
there is a delay of more than two years. Hence, in view of aforesaid
circumstances, no grace period on such grounds can be allowed to the
respondent- promoter. As far as deray in construction due to outbreak of
Covid-19 is concerned, thc lockdown came into cffect on 2.3.03.2020
whcreas the due date of handing over of possessjon was much prior to thc
event of outbreak of Covid-19 pandemic. Therefore, the authority is of thc

Page 17 of 23
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view that outbreak of a pandemic cannot bc used as an excuse [or non-

performance of a contract for which thc cleadlincs werc much beforc thc

outbreak itselfand for the said reason, thc said timc period is not cxcludcd

whilc calculating the delay in handing over possession.

G. Findings on the reliefsought by the complainant.
i. Direct the respondent to pay interest @1O.7 So/o p.a. on the amount

already paid by the complainant i.e., Rs. 1,52,11,120/- from
16.07 .2017 till actual handover of the physical possession.

ii. Direct the respondent that after making payment of delayed
interest the possession should be handed over to the complainant
within the stipulated time period.

18.'Ihe complainantintends to continuewith the project an.l is seeking delay

possession charges as provided under the proviso to section 1gIlJ ofthc
Act. Scc. 18(1J proviso rcads as under.

"Section 7B: - Return oI amount and compensation

18[1). lI the promoter foils to complete or is unoble to give possession o] on
aparlment, ploL, or building, -

Provided that where on allottee does not intend to withdrow from the
prolect, he sholl be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rote os moy be
prescribed."

As per clause 6 of the apartment buyer agreement provides for handing

over of possession and is reproduced below:

C la u se 6- Co m pletion of Con stru c ti on
6.2 The l)eveloper endeovour Lo complete Lhe construction of the
Apaftment v,tithin 42 months from the dote of this Agreement. The
Company will send possession Notice ond offer possession of the
Aportment to the Applicont(s) os and when the Compony receives the
occu pation certificote from the com peten t a uthoriLy[ies)."

Due date of handing over of possession: As per possession clausc 6.1

of the agreement dated 77 .01.201.4 the possession of thc un it was to bc

handed over within 42 months from the date of agreement. 'fhc

19.

20.
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27.
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agreement was executed on 17.07.20.14 therefore, the due date of
possession comes out to be 17 .07.2017 .

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges in terms
of proviso to section 18 of the Act which provides that where an allottec
does not intend to withdraw from the project, he shall be paid, by thc
promoter, interest for evcry month of dclay, till thc handing ovcr of
possession, at such rate as may bc prescribcd and it has becn prescribed

under rule 15 ofthe rules. Rule 15 has been reproduced as under:
Rule 15, Prescribed rote olinterest. Iproviso to section 72, section
18 ond sub-section (4) ond subsection (Z) of section 191
t1) I:or the purpose of proviso to section 12; section iB; ond sub-
sections (4) ond (7) of section 19, the ..interest at the rote prescribed,,
shall be the State Bonk of Indiq highest marginal cnst of lending rate
+20,4.:

Provided that in cose Lhe Stote Bonk of lndia marginal cost of lendlnrj
rate (MCt,R) is not in use, it shall be reploced hy suci henchmoik lendtng
rotes which the State I]onk oftndia moy lix from time to time Jbr lendtn!)
to the generol public.

'[he Iegislature in its wisdom in the subordinate Icgislation under thc
provision of rule 15 ofthe rules, has determined the prescrjbed ratc of
interest. The rate of interest so determinecl by the legislaturc, js

reasonable and if the said rule is followed to award the interest, it lvill
ensure uniform practice in all the cases.

Consequently, as per website of the State llank of India i.c..

httos://sbi.co.in, the marginal cost oflending rate (in short, MCt,tU as on
date i.e.,09.05.2025 is 9,10%. Accordingly, the prescribed rate ofinterest
will be marginal costof lending rate +2o/o j.e., .l 

1.10% pcrannum.
24. 'l-hc definition of term 'interest, as definecl under section 2 [za] of the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which

22.
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relevant section is reproduced below:
"(zo) ,,interest,,means 

the rates ofinterest payoble by the promoter orthe ollottee, as the case mov hc

_ . L:xplonoLion. _ For the puipose o1 lhts clouse_
( t ) t he 

.ro:e 
o[ fitorest cho rg?o ble from he qllot lee by t he promoler, tn case

?f 
d.1foutt, sho be equal to thi rote o1 tn ter"r, .i,riii" ,,r'or"*, ,n"ttbe lioble to poy the olloltep. tn cose ofdcfoult;(ii) the interest payable by rhe promotir ti the o oxee sholt be from thedate Lhe promoter received the omount or ony pi,ori ,n"ioiriti tn" ao*the omount or porl theteofand ,nt"nr rni[oni, ,)ru'ia'"i, r"o ,0"interest poyoble by the oltottee to the proror",,nolt-i" iior' ,n" ao*the ollottee defoults tn oqy.ment to the prorot", titt tn"-ioio ii i, poid;"25. Therefore, inrercsron thc delay paymei,, r.".ii 

"'i"rnplrinrnt ,t 
"ll 

b"

fi"rdil", M j,r06 
"f 
,0rf

pay the allottee, in case of default. The
the promoter shall be liable to

respondent/promoter which is the samc

chargcd at thc prcscribed rate i.e., 11.10V0 p.a. by rhe

as is being granted to the
complainant in case of delay possession charges.

26. On consideration of the documents available on record and submissions
made by the parties, the authority is satisfied that thc rcspondent is in
contravention of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement dared 17.01.2014
executed between the parties. It is a mafter of fact that agreement
containing terms and conditions regarding the said unit was executed
between the partics on 17 .07.20!+. As per the clausc a) of the agrecmcnt,
the possession of the booked unit was to be handed over on or beforc
17.07.2012. The respondent has obtained the occupation certificate of
the project by the competent authority on 09.0g.2019 and subsequently
offered the possession of the unit on 09.08.2019.

27. However, the complainant in the present complaint is seeking possession
of the unit and delay possession charges till actual handing over of
possession and has stated that although the respondcnt has offered the
possession of the unit but the unit is not in a habitable condition as
finishing works are pending in the unit till datc. .l.he 

complainant in thjs
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regard has referred to a mail by respondent dated 20.09.2023 annexed at
page 77 of the complainant in which respondent admitted that finishing
works are pending, 'Ihe said mail is reiterated as unclcr:

"With reference to possession of your uniL, we would like Lo

tnLimote you thot Jinishin| oJ your lloL hos been Laken in

priority lisL but, Lhere is loLs offnishing work is pending in yout
oportment so it will toke time, We will aet bock to you once

ljn6hing work qet aomplpLcd tn vout opot tmenr..
'fhe plea of the respondent is otherwise and has stated that vide cmail
dated 03.01.2022 the complainant herself askcd thc respondcnt to hold
the unit. The said email is reiterated as under;

"Pleqse put my handover requeston holdfor now ontl kin(1b,let

me know when the things are back on trock in few months. I,ll
conJirn my plans to you then."

'lhe Authority observes that the possession of the booked unit was to bc
handed over on or before L7.O7.20LZ. The respondent has obtained the
occupation certificate of the project by the competent authoritV on
09.08.2019 and subsequently offered the possessjon of the unit on
09.08.2019. Ilowever, the allottee,s unit remains incomplete due to
pending finishing works. It is a matter of fact that on 0:j.01.2022 the
complainant has asked the respondent to hold thc unit but thereaftcr
vide various emails dated 01.08.2023, lZ.OB.2023, O.2.0g.2023,

04.09.2023 12.09.2023, 20.Og.ZOZ3 thc complainanr requesred rhc
respondent for possession of the unit. So, the complainant, vide his own
communication dated 03.01.2022, had requested the unit to be put on
hold. Thereafter, the complainant sought possession of the said unit only
through his subsequent comnrunication dated 01.0g.2 O 23

30. The complainant has paid an amount of 17,5l,ll,1ZOl- out of salc
consideration of .1 1,45,31 ,250 /-. Moreover, vide email dated 20.Og.2OZ3
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31. Accordingly, non-compliance of the mandate contained in

(aJ read with proviso to scction 1B(l) of the Act on th
respondent is establishcd. As such complainant is enti
possession charges at the p

every month of delay on

respondent from the due

handing over of po

section 18(1) of th

32. Moreover, in li
03.0L.2022 and

calculating Delay

33.

trcated as a'zero period'.

The complainant in the present comDli

possession of the unit. The occupation for the said unit \

09.08.2019 thercafter possession was offered on thc

H.

34.

09.08.2019. Therefore, the respondent is directed to
possession ofthe unit within 60 days of this order.

Directions of the authority

Hence, the authority hereby passes this order and issucs

directions under section 37 ofthe Act to ensure compliance

cast upon the promoter as per the function entrusted to
under section 34(ll:

Complajnt No. 5 ol 2023
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The respondent is directed to pay the interest at the

i.e. 1 1.1 0%r per annum for every month of delay on th

by the complainant from the due date of possession i

till actual handing over of possession of the allotted
provisions of section 18(11 oF the Act read with rule 1

The period from 03.01.2022 till 01.08.2023 will be

period and the respondent shall not pay the delay

for the said period.

t.

lv.

The respondent is direct,

within 60 days of this o

directions give

would follow.

v. The rate ofi
case of defa

respondent/p

promoter shall

the delayed possessio

ii.

Dmol

l

vi. l'he respondent sha

which is not the part

35.

36.

Complaint as well

File be consigned to registry.

tions, if any, stands disposed off

Dated: 09.05.202 5

(iuru
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