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1. The present complaint has been filed by the complainant/
section 31 of the Real Estate (Regulation and Development)

(in short, the Actl read with rule 2g of the Haryana

(Regulation and Development) Rules,2017 (in short, the
violation of section 11(4) (a) ofthe Act wherein it is inter a/ia
that the promoter shall be responsible for all o
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Rules and regulations made there under or to the

agreement for sale executed infer se.

Unit and proiect related details

as per the

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay
period, ifany, have been detailed in the following tabular form:

A.

2.

s.N. Particulars Details

L. Name of the project ilPL loy Central, Sector 65, G rugram.

2. Nature of project itial Colony

3. Project area 3 37 acres

?49 of 2007 issued on 02. 11.2
up ro 01.1 L2024

4. DTCP license no. )07 valid

5. Name of licensee M/s
Ltd.

Wellu,orth Proj ect Develo oers Pvt.

6. RERA Registered/ not
registered

Not Rcgistered

7. Unit no. 95, Ground Floor

(page 73 of complaintl

8. ereaadmeasuff 
A

/,\ I rt

1386 sq. ft.

[page 73 of complai nt)

9. Allotment Letter 10.04.20t7

(page no. 102 of complaint)

10. Date of apartment buyer
agreement

78.09.201.7

(page 71 of complaint)

20.05.2020

(Page no. 133 ofreplyJ

11. Renumbering of unit
letter

GF-116

Page 2 of 32
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74. Assured return cla

HA pted for
nexure-A
ingly, the
pay Rs.

The

all taxes

on the

attached herewith and accor

Company has agreed to

return shall be inclusive o
whatsoever payable or du
return.

(Emphasis supplied)

Possession Clause

Subject to the aforesaid and subject to the
Allottee not being in default under any
part of this Agreement including but not
limited to the timely payment of the Totol
Price and also subject to the Allottee
having complied with all fort\olities or
documentation as prescribefl by the
Company, the Company enQeavors to

ver the possession ofthe Unit to the
within a period of 5a Afty

with a further grace
6 (six) monperiod of 6 (six) months, from 1

complaint)
tgq-q nrut

Due date of po

ths+6m nths from

Page 3 ot 32
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1( Total sale consideration Rs.3,7 5,20,406 /-
(as per payment plan on page
complaint)

o. 95 of

16. Paid up amount Rs.4,79,37,819 /-
(as per SOA at page no, 142 of omplaint)

77. Occupation certificate 24.12.2021

(page no. 130 of reply)

18. Offer of possession
(constructive] 

i.l

,6

21.01

Ioage

022

o. 1 04 of complaintJ

.hc" h-^- -L-h-^,1 r-^ n95to
116

19. Letter regarding leastig J za.fi.zOzz
oI l]nir' {paee no. 149 of rcPi1l

20. Leasc termination letter 06.

(pa

0.

e

023

o. 150 of reply)

2-1 . New lease with
basket

06.

(pa

22. Lcase termination with
naturc's basket

02.02.2024

(page no. 152 of replyJ

23. New lease with image
fashion forever P

24. Lease termination with
image fashion forever

22.04.2024

fpage no. 154 ofreply)

B. Facts ofthe complaint:
3. The complainant has made the following submissions in the omplaint:

4of32
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I. That the complainant booked a unit in the project of the respondent
and made a total payment of Rs.4,19,37,819/_ for unit GF-116 in
AIPL Joy Central.

That the respondents violated the section 3(1J of 1,he Real Estare
Regulation and Development Act,2016, which provide that ,,No

promoter shall advertise, market, book, sell or offer for sale, or
invite persons to purchase in any manner any plot, apartment or
building, as the case may-bf,r-n a-ny real estate project o[ part of it,

; .1";: -"]; :1",:ffix; .:il:::][:ffi 
:

II.

Act.

I II,

IV,

In the present case, the RERA registration was obtained by the
respondents on 14.09.2017 whereas, the respondents accepted the
deposit of { 5,00,000/-towards the booking amount of the said un it
GF-116 (0095) in project AIpL foy central on13.12.2016.
That the respondents accepted a total amount of { 1,95,10,913/_
without completing the RERA registration, well before the official
launch of project AIpL Central.

That the complainant was made to sign the builder buyer,s
agreement on 1,5.03.2017 registered on {100 Stamp paper instead
of a formal builder-buyer agreement since the respondent had
already accepted approx. 45yo ofthe unit value.

That the respondent has willully violated Section 13 of the IIERA
4ct,2016 by compelling the complainant to pay 100y0 of the unjt,s
amount without first engaging in a builder_buyer agreentent.
Additionally, despite the complaint being lodged, the respondent
has refused to sign and formalize the bui]der_buyer agreemenr,

VI.

Page 5 of32
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thereby evading mandatory obligations such as penalty charges for
delays, assured returns, and the timely provision of the unit as

prescribed in the RERA Acr, 2016,

VIL That the respondents lured the complainant to extract the money
by making false promises and statements in connection with the
assured returns and the delivery time ofthe project, which resulted
in the loss of revenue as the intend unit was meant to fetch the
rental income for the complainant.

VIII. That the respondents havetviolated the clause 11 of the buyer,s
agreement, which provide'that ,,l,he Company upon obtaining

X.

occupation certificate from the Government Authority shall offer in
writing possession of the unit to the Allottee provided rhe Allottee
is not in default of the terms and conditions of this agreement and
has complied with all provisions, formalities, documentations etc,,.
That the para 2 of the clause 11 also provide that the ,,Upon

receiving a written intimation from the company as above, the
Allottee shall within the time stipulated by the company, take
possession of the unit from the company.

Despite issuing a notice ofoffer ofpossession, the respondents have
declined to finalize the necessary formalities and documentation
required for the peaceful handover of the said unit, numbered Gt._

116, thereby, technically, not complying with the procedure after
issuing the offer of possession.

That the respondents has failed to lease out the mentioned unjt for
the past two years, starting from Ja nuaty 21,2022..fhis failure has
once again led to significant revenue losses for the complainant.

IX.

Complaint No. 1398 of 2024

XI.

Page 6 of32
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XII. That clause 12 ofthe buyer,s agreement provides that ,,the Allottee
shall be handed over the possession of the unit from the company
only after the Allottee has fully discharged all his obligations and
entire total price (includjng interest due ifany, thereon) against thc
unit has been paid and all other applicable
charges/dues/taxes/cess of the AIIottee have been paid and
conveyance deed has been executed and registered in his favour.

XIII. That clause 12 ofthe buyer,s agreement further provides that,,the
company shall hand over possession of the unit to the AIIottee
provided the Allottee is noiiin default of the terms and conditions
of this agreement and has iomplied with ail provisions, formalities,
documentations etc.

XIV. That the respondent vide its letter dated 21.01.2022 issued an
notice of offer of possession wherein the respondent made several
demands such as, the demand towards IFMS, Development charges,
labour cess, infrastructure augmentation charges, electric switch in
station and deposif charges and sewage/storm water/water
connection charges, electric meter, stamp duty, registration
charges which were not payable by the complainant.

XV. That the complainant made a total payment of Rs.4,19,37 ,g19 /-
towards the total basic sale price, development charges,
infrastructure development charges, IFMS, pl,C, ol the unit from
2016 onwards. The complainant opted for down payment plan with
the added benefit of assured returns as applicable.

XVI. That the complainant maintained regular contact with the
respondent, reaching out on numerous occasions. Despite this
ongoing communication, the respondent consistently failed to

Complaint No. 1398 of 2024

Page 7 of32
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provide satisfactory responses regarding the cons

and remained uncertain about the possession delivery
XVIL That from 2016 whenever the complainant went to the

respondent and requested the respondent to allow the

site. They were denied saying that they do not

buyer/allottee to visit the site during the construction

XVIII. That on 28.09.2023 the complainant sent an email to

requesting for information

no. GF-116.

XIX. That on 07.10.2023 the

comp lai nant

terminated

XX. That on 0

complainan

lease agreem

XXI. That on 16.02.

Respondent and

024 the

has no reservation in h:

said unit no. GF-116 w

needed a written consent of the complainant to initiate

of physical handover of the unit. The complainant i

informed the respondent that he give his consent to
physical handover of the unit GF-116 along with
assured returns, however, the respondent again failed

the promise made to the complainant.

That on 27.02.2024, the complainant again sent a dXXII,

message to the respondent requesting for an immedi

Com plaint No. 1 B of 2024

re status of leasing out

n

via email message rmed the

th brand W Aurelia is

ns.

n progress

meline,

ffice ofthe

to visit the

it any

pondent

e said unit

the

thea lso

e represen of the

respondent co pany AIPL

ep lpo on of the

since 21.0 .2022. He

process

iately

the

pending

deliver on

led email

action to
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handover the physical possession of the unit GI.-_l 16 in .Joy Central

as the respondent has failed to lease out the same sinc e 21.01 .2022.
XXIIL That the company inirially under clause 32 of thc UBA agreed ro pay

an amount of Rs.7,67,039/_ from 28.04.2017, and Rs. 3,34,078/-
from January 2019 onwards per month by the way of assured
return to the Allottee till the date of occupancy certificate from
DGTCP. However, the company has failed to make these payments

on timely basis. Therefore the company is liable to compensate the
complainant an amount exclUding the assured returns payments

unt il the date of physical possession oI the allotment.
XXIV. That the offer of possession sent by the respondent to the

complainant includes many demands which are not part of the
buyer's agreement and hence are not payable by the complainant
and the same are mentioned hereunder apart from the demand
which has been raised on account of the increased super area,

which too is very illegal and unjustified.

XXV. That the respondents have demanded a labour cess of 124,064/-,
12 months of advance maintenancc charges amounting to
1 2,15,3501-, sinking fund of { 2,16,499/- from the complainant.

XXVI. Apart from the above, the following charges levied by the
respondent are unjust and illegal as provided to the allottees placed

in similar conditions and hence are not payable at all.

a. Electrical Switch in Charges Station and Deposit Charges of
<L,00,447 l-
b. Sewage/Storm Water/ Water Connection ofl9,1g6/_
c. Infrastructure Augmentation charge of { 13,210/_

d. Electrical Meter Charges oft11,g00/-

Page 9 of 32
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C.

4. The complainant sought following relief(sJ.

URUGRAI/ Complaint No. 1398 of 2024

ARER

e. Ilegistration charge of { 50,003/-

Relief sought by the complainant:

ll.

Direct the respondents to handover the physical possessiin and duly
execute the conveyance deed in favour of complainant.
Direct the respondent to pay interest so accrued on the entire amount
paid by the complainant at the prescribed rate for every moipth ofdelay
from the due date of possession till offer of possession.
Direct the respondents to pay gu\tanding assured returns as per the
buyer's agreement til the rqihf,dtdiqbf aclual amount wit\ prevaiting
interest rate of SBt PLR +Z%fiI#l$fohystcal possession o{the u nit.
Direct the respondents to E4iB$6$&4re amount of interest due to the
complainant f.om tryfete.dk[ivoqhqertod as per the buyer,s
agreement to the a#dtr tff";frtr&h{$r\egainst ir,e;upt and legat
demands from th{@iy/laininga t;' 'r' ,- ..

v. To set aside the offer of possession on grounds of it being unjust and
illegal and direct to issue fresh offer of possession.

vi. Restrain the respondent from raising any fresh demand with respect to
the unit.

5. 0n the date of hearing, the authority explained to the

l.

respondent/promoter about the contraventions as alleged to have been

committed in relarion to section 11(+) (a) of the ACt to plead guilty or
not to plead guilty.

Reply by the respondents,

The respondents vide reply dated 27.11.2024 contested the complaint
on the following grounds: -

I'hat the complainant has got no locus standi or cause of action to file
the present complaint. The present complaint is based on an

erroneous interpretation of the provisions of the Act as well as an

incorrect understanding of the terms and conditions of the buver,s
agreement.

D.

6.

Page 10 of32
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That the complainant is estopped by their own acts, conduct,
acquiescence, iaches, omissions etc. from filing the present complaint.
The complainant, has failed to make payments within time.
That the complainant is not an ,,Ailottee,, 

but lnvestor who has booked
the u nit in question as a speculative investment in order to earn rental
income/profit from its resale.

That the complainant had approached the respondent and expressed
an interest in booking a unit in the commercial colony dcveloped by
the respondent and bool<ed the unit in question, bearing number
"0095, Ground Floor, admeisiiring 1386 sq. fr. siruared in rhe project
developed by the respondenq'!4own as,,AIpL foy Central,,at Sector
65, Gurugram, Haryana. Thereafter the complainant along with his
wife, vide application form, applied to the respondent for provisional
aliotment of a unit bearing number 0095, Ground Floor, in the said
project. That subsequently, at the request ofthe complainant himself,
the name of his wife was deleted and as on date, the unit stands
allotted in the name of the complainant alonc.

V. That the complainant prior to approaching the respondent, had
conducted extensive and independent enquiries regarding the project
and it was only after the complainant were fully satisfied with regard
to all aspects of the project, including but not limited to the capacity
of the respondent to undertake development of the same, that thc
compiainant took an independent and informed decisjon to purchase
the unit, un-influenced in any manner by the respondent.

VI. That at this instance, it needs to be noted that relationship between
the parties is commercial in nature and sacrosanct to the agreed
terms. That in the present case, the complainant purchascd the unit

II.

III.

IV,

complaint No. 1198 ot 2024

Page 11of32
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only on the categorical understanding that the unit shall not be for
physical possession.'Ihe sajd fact is fortified from the clause 43 ot the

application form, duly signed by the complainant himself.

Vll. That pursuant to the execution of the application form, the respondent

provisionally allotted unit no. GF/0062A in the said proiect. The

respondents were provisionally allotted a commercial unit
admeasuring approx. 349 sq. ft. of the super area on the ground floor
in the said proiect vide provisional allotment letter dated 24.03.2017.

That the unit allotted was provisional and subject to change as was

categorically agreed between the partics.

VIIL That the buyer's agreement was executed between the parties on

1,8.09.20'1.7. 'lhe said agreement was duly signed by the complainant
after properly understanding each and every clause contajned in the
agreement. The complainantwas neither forced nor influenced bv the

respondents to sign the said agreement.

IX. That in the present case, the complainant has miserably failed to abide

by the terms and conditions of the buyer's agreement and defaulted

in remitting timely instalments. The respondent was constrained to

issue payment reminder letters to the complainant. It was further
conveyed by the respondent to the complainant that in the event of
failure to remit the amounts mentioned in the saicl notice, thc
respondent would be constrained to cancel the provisional allotment
of the unit in question.

X. That the complainant as per their own decision and after fully
understanding their obligations opted for flexi payment plan as per

the buyer's agreement. 'fhe respondent developer raised all the
demands as per the payment plan so opted for by the complainant.

Page 12 of 32
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However, the complainant defaulted in making
payments, for which the respondent developer
letters and also made repeated follow-ups.

due 
fnd 

timety

issued reminder

XI. That despite default by the complainant in fulfiliing their obligarions,
the respondents did not default and completed the construction of the
project without having regu]ar payment of monies by the
compiainant. That the respondent was adversely affected by various
construction bans, lack of availabiliry of buildjng material, regulation
of the construction a

authorities incruding r:i,:ffiT":j.ff:J:n"':, j::#H:]
conditions, restrictions on usage ofground water by the l.ligh Court of
Punjab & Haryan4 etc. and other force maieure circumstances, yet, the
respondent completed the construction of the project diligently and
timely, without impos jng any cost impiications of the afo remcntioned
circumstances on the complainant.

XII. That the respondent was miserably affected by the ban on
construction activities, orders by the NGT and EpcA, demobirization
of rabour, etc being circumstances beyond the contror of thc
respondent and force majeure circumstances, that the construction
was severely affected during this period and the same was rightfuliy
intimated to the compiainant by the letter dated 30.11.2019. Despite
ari these factors, the respondent compreted the construction within
the stipulated time and offered the posscssion before the agreed due
date of delivery.

XIll. That in terms of clause 32 of the buyer,s agreement, the respondents
were to pay Rs. 1,67,03g/- per month as assured returns to the
complainant from 2g.04.2017 till the date of issue ot notice of

Page 13 of 32
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possession. The payment of assured returns was subject to force

majeure conditions and applicable laws, orders, notifications, etc,

affecting the construction of the project and for such period, assured

returns were not to become due and payable by the promoter and the

promoter was not liable to pay assured return for such period.

XIV. That till June 2019, the assured returns were given through cheques

and post June 2019, the electronic clearing services were made

mandatory. The respondent has alrcady paid a su m of Ils. 99,42,054 /_
to the complainant. The assured returns were given to the

complainant till the Covid-19 pandemic started. The payment towards

the assured returns during the period was delayed due to pandemic.

The respondent issued the letter to the complainant in which it was

clearly stated that due to Covid pandemic the construction of the

project was put On halt and the assured returns for the same could not

be given and later the payment of assu red returns was resumed.

XV. That after the implementation of the BUDS Act, thc payment of
assured returns were impacted. After banning of the assurecl returns

from the BUDS Act, there exists no liability of the respondenrs ro pay

the assured returns. On 21.02.2079 the Central Government passed

an ordinance "Banning of Unregulated Deposits, 2019,,, to stop the

menace of unregulated deposits, the ,,Assured Returns Scheme,, given

to the complainant fell under the scope of this ordinance and the

payment of such returns became wholly illegal. That later, an act by

the name "The Banning of Unregulated Deposits Schemes Act,2Ol9"

(hereinafter referred to as "the BUDS Act"J notified on 37.07.201.9 and

came into force. l'hat under the said Act all the unregulated deposit

Page 74 of 32
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schemes such as,,Assured Returns,, have been banned and made
punishabie with strict penal provisions.

XVL That the respondents had applied for occupation certificate on
09.05.2021. The occupation certificate was thereafter issued in favour
of the respondents on dated 24.12.2021.

XVIL I'hat meanwhile, for the overall betterment of the project and due to
the requirement of the Governmental Authority, there were some
change in the area of the unit allotted to the complainant and the unit
area was altered from 1386 sq. it, to 1392.56 sq. ft., which was in terms
of clause 10 of the buyer,s agreement. Irurther, the unit numbering
was also changed and the unit no. 0095 on ground floor of AII)L Joy
Central, allotted to the complainant was re_numbered as cI]_116. .l_he

XVIII.

above facts were duly intimate.l to the complainant vide letter datcd
20.05.2020.

That upon the receipt of the occupancy certjf.icatc the respondents
issued Ietter of offer of possession dated 27.Ol.ZO22 to the
complainant. The respondents vide the said notice of offer of
possession advised and requested the complainant to clear the
outstanding dues including delayed payment charges and to complete
the necessary formalities/documentation necessary for constructive
handover of the unit in queshon to the complainant.

XIX. That the total sale consideration of the unit is Rs. 4,57,29,27a/-
(including Development Charges, IFMS, GST, Service Tax, stamp duty
and registration chargesJ, out of rvhich the complainant has paid a
sum of Rs. 4,79,37,819.19 / _.Additionally, a sunr of Rs, 31,g 1,460 / _ is
still due and payable, which the complainant is liable to pay, in order
to get the conveyance/sale deed.

Page 15 of32
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XX. That it is submitted that this Hon,ble Authority has no Jurisdiction to
deal with the cases pertaining to leasing. The Act is entirely silent on
the same. The legisrature intended the iurisdiction ofthe Act to extend
to leasing arrangements, the same would have been incorporated.

XXI. That the complainant has filed the present complaint before the
Hon'ble Authority which is not maintainable. The complainant is
praying for the relief of ,,Assured 

Returns,, which is beyond the
iurisdiction that this Hon,ble_ Authority.
That the complainant shall be.directed to file pursue the complaint
before the civil court for any dispute arises from the agreement in thc
form of investment agreement and lease agreement. The respondent
no.1 vide its letter dated 24.1,1.2022, intimated the complainant that

XXII.

it had entered into a letter ofintent with brands.W,and ,Aurelia,for

its retail store at the unit in question. However, the said lease did not
fructify, and the respondent intimated the same to the complainant
vide letter dated 06.lO.ZOZ3.

XXIIL That the respondent no.1, simultaneously was able to find another
tenant 'Nature,s Basket, for the unit in question and the same was
intimated to the complainant vide letter dated 06.70.2023. However,
as the fate would suggest, the said prospective tenant also did not go
ahead with leasing the unit and decided to terminate the transaction.
The said fact was also intimated to the complajnant vicle letter dated
02.02.2024.

XXIV, I'hat the respondent thereafter again entered into negotiations with
another brand ,lmage 

Fashion Forever,for running their apparel store
at the unit in question and the said lease was successfully fructified.
The said fact was also duly intimated to the complainant vide letter

Page 16 of32
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dated 03.04.2024. However, the said tenant due its own
withdrawn from the transaction. The said fact was also dul
to the complainant vide letter dated 22.04.2024.

6. Copies of all the relevant documents have been filed
record. Their authenticity is not in dispute. Hence, the comp
decided on the basis of those undisputed documents and
made by the complainant.

E.

7.

f urisdiction of the authority
The respondents in its reply has.raised

!v!!tprqrrr! !ur (r,c , edsulls Btvcll Delow.

E.l Territorialiurisdiction

As per norification no. 1192/2017_1TCp dareci 74.12.2077
Town and Country planning Department, Haryana, the iuri
Haryana Real Dstate Regulatory Authority, Gurugram shal
Gurugram district for all purposes. In the present case, the
question is situated within the planning area of Gurugra
Therefore, this authority has complete territorial jurisdicti
with the present complaint.

E.ll Subiect-matter,urisdiction

9. Section 11(4)[a) of the Act, 2016 provides that the pro

has no jurisdiction to adiudi

territorial and subject matter jurisdjction to adjudicate
complaint for the a

responsible to the allottees as per agreement for sale.

is reproduced as hereunder:

Section 77.,..,
(4) The promoter shq -

(o) 
,be 

r.esponsibte [or all obltgoUons, responstbilitrcs ond Iununder the provistons of this Act or the rules ond regulotiLns
thereunder or to the alloLtees os per the agr""."it 1o, ioti. o,
the ossociqtion ofallottees, os the cose may be, t l tie convevon

Complaint No. 1 B of 2024

an objection that th

tter. The authority

ns had

intimated

placed on

int can be

bmissions

Authoriry

complete

e present

issued by

iction of

be entire

pro.iect in

district.

to deal

shall be

11(al(a)
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of oll the oportments, plots or buildings, os the cose may be, to the
o llottees, or the common areas to the ossociotion of ollottees or thecompetent quthority, os the cqse m(ry be;
Section 34_Functions of the Authirity:
34(fl of the Act provtdcs to ensute ,timplnnce oJ thc obl,,ottonscast upon the promoterr,, Lhe o_llotlee\ ora h" ,iat 

"rtoci,oflenxuncler this A(t and the nlles ond regulatior, .:,ra" ,ii"rril,10. So, in view of the provisions of the ict qr";"J;;;";, ;; authority has
complete jurisdiction to decide the complaint regarding non_
compliance of obljgations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

F. Findings on the obiections raised by respondent
F.l Objection regarding the complainant being investor.
1 1 The respondent/promoter hai trt 

", , *rna'tnn,it e*comptainant is the
investor and not consumer, therefore, he is not cntitled to the
protection of the Act and thereby not entitled to file the complaint u nder
section 31 of the Act. The authority obseryes that the Act is enacted to
protect the interest of consumer of the real estate sector. It is pertinent
to note that any aggrieved person can file a complaint against the
promoter if the promoter contravenes or violates any prov,sions of the
Act or rules or regulations made thereunder. At this stage, it is
important to stress upon the definition of term airottee under the Act,
the same is reproduced below for ready refercnce:

"2(d) ,,ollottee,,in 
retdfion Lo a reol erLoLe pro)ect meons the persan to whomo plot, opartment or buldtnct, os.the cas,e ,, t",-ir ,r""lr')i,otted, sold(whether os freehotd or teaseiotd) or othe*irJrilrl"rr"i iy ii" ,-**"r,and includes the person wno iubsequertty aci"iii", ii"r,r',i ",,*.*,through sole, tronsfer or ot.h.erwise but does not tnLlude o perst)n to whomsuch plot, ap(rrtment or buildtng, o, ,tr, ,or" .,oy i",',i .9' ,ii 

"lr.',:)rr,"12. ln viewof above-mentioned definition of ,,allottee,,as 
well as all the

terms and conditions of the apartment buyer,s agrecment executed
between promoter and complainant, it is clear that the complainant are
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allottee(s) as the subject unit was allotted to them by the promoter. The

concept of investor is not defined or referred in the Act. As per the

definition given under section Z ofthe Act, there will be ,,promoter,, 
and

"allottee". Thus, the contention of promoter that the allottee being an

investor is not entitled to protection ofthis Act stands rejectcd.

G. Findings on the reliefsought by the complainant.

c.I Direct the respondent to handover the physical possession.
G.ll Direct the respondent to pay interest so accrued on the entire

amount paid by the complainant at the prescribed rate for
every month of delay from the due date of possession till
offer ofpossessiofl. .. , ..;

G.llI Direct the respondents to pay outstanding assured returns as
per the buyer's agreement till the realization of actual
amount with prevailing interest rate ofSBI pLR +Zy0 until the
physical possession ofthe unit.

Possession

13. In the present complaint complainant booked a unit jn thc project of the

respondent/promoter namely, AIITL, Joy Central, situated at sector,6S,

Gurugram. l'he complainant was allotted a unit bearing no. 9S situated

on ground floor admeasuring 1386 sq. ft. vide allotment letter dated

10.04.2017. Thereafter on'f8.09.2017 the apartment buyer agreement

was executed between the parties. Further vide Ietter dated 2 0.0 5.2 0 20

the unit earlier allotted to the complainant was renumbered as G Ir 1l 6.

14. The complainant pleaded that he is seeking physical possession of the

unit along with delay possession charges as per clause 12 and 44 of the

apartment buyer agreement dated 19.09.2017..1.hc said clause 12 and

44 ofthe apartment buyer agreement is reiterated as under:
12. Thqt the Allottee sholl be honded over possession of the lJlit
from the Compony only ofter the Allottee hos fully dischorged fut
his obligations and entire Totol price (including inlerest due, if
ony, thereon) ogoinst the llnit hos been poid ond oll othlr
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15. The plea

booking

applicoble chqrges/dues/toxes/cess of the Allottee hove been pqid
ond Conveyonce Deed hos been executed ond re.qistered in his
lovour. The Compony sholl Hondover possession of the Untl Lo lhe
Allottee provided the Allotlee is not in defoult of an, ol the terms
ond conditions oI this Agreement ond hos complied with llt
provisions, formolities, documentotion, etc, os moy be prescri,ed
by the Compony in this regord. The Allottee sholl be lioble to Aov
the Maintenance Chorges from the dote referred in the notice [ir
loking possession ofthe unit. After toking possession ofthe I)niA it
sholl be deemed thol the Allottee hos sotisfied himself with reodrd
to the construction r quolity ofworknonship.

: '--'-\. .

lloii"ii , ,0" ,r,**r'ffi :;" the Arottee not berns in
detoult under ony port oItfitwfr&Efi including bur not limitbd
to the tinety poytpefia oI thllget pFd eta aio suOlect u tle
Al lottee hoving com pli ed
prescribed by the Compo

1 septembe\rytN.

t!:

Complaint No. 1398 of ZO24

lities ol docu mentotion 0s

buYafu-' * n",i r"L,

(six) monrhs, from

at the time of

the possession of the Ltnit to the A ottee within a perio(l of 54 (fiftythe possession ofthe Unit to the Allottee within o
four) months, with a further grqce period of 6 (

Ht
of the respondent is otherwise and stated that

,
of the unit complainant was fully aware of the fact that unjt in

question was not for self-use and for the purpose ofleasing out to third
party. The respondent stated that it was never agreed between the
parties that the physical possession ofthe unit would be handed over to
the complainant and in support ofits contention it placed reliance upon
clause 43 of the application form which states as under:

43. The Applicont has cleorly understood thot the Ilnit is not for the
purpose of self-occupotion and use by the Applicant and is for 6
for the purpose of leosing to thitd porties qlong\,rith combined
units os larger areo. The Applicant hqs given unfettered rights to
the Company to Iease out the Ilnit alongwith other combined units
as o larger oreo on the terms qncl conditions that the Company
would deem fit. The Applicant shall ot no point of time objecL L'o
ony such decision ofIeqsing by the Company.,
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16. The Authority after hearing both the parties is of the view that clause
12 ofthe apartment buyer agreement dated 1g.09.2017 deals with the
"Handing over of possession,,. CIause 12 specifies that the allottee
would be handed over the possession ofthe unit. Further it js a matter
of record that it is nowhere mentioned that the complainant/allottee
would be handed over ,,constructive 

possession,, instead of,,physical
possession". Further as far as the plea of the respondent w.r.t clause
regarding constructive possession in the application form is concerned,
the same is not tenable by virfue of the clause 36 ol the apartment
buyer's agreement dated 1g.09:i017 which clearly mentions that the
buyer's agreement superseded dl the previous understandings,
agreements, correspondenceg arrangements whether written or orar if
any, between the parties and hence, clause of booking application
cannot be relied upon.

17. In light of the reasons stated above, the Authority is of the view that as
per the buyer's agreement dated 1g.09.2017, both the parties have
agreed to handover of physical possession of the subject unit and
accordingly, the respondent was liable to handover the physical
possession of the subject unit to the compiainant_allottee and not the
constructive possession. The occupation certificate for the unit in
question has already been received on 24.72.2027. .fherefore, 

the
respondent is directed to hand over the physical posscssion of the unit
to the complainant within 60 days of this order.

Assured Return

18. The complainant in the present complaint is seeking relief w.r.t
payment of assured return as per the clause 32 of the apartment buyer
agreement dated 18.09.2017. It is pleaded that respondent has not

PaEe 2l of 32



ffiH
#-e

ARER^
URUGRAI/ Complaint No. 1398 of 2024

complied with the terms ancl conditions of the said buyer,s agreement.

Though for some time assured returns was paid but later on, the
respondent refused to pay the same by taking a plea that the same is not
payable in view of enactment of Banning of Unregulated Deposit
Schemes Act, 2019 (hereinafter reffered to as the Act of 2019.), citing
earlier decision of the authority Brihmieet & Anr. Vs. Lnadmark
Apartments Pvt, Ltd. complaint no. 141 of 201g, whereby relief of
assured return was declined by the authority. I'he ,,\uthority has

rejected the aforesaid objections raised by the rcspondent in
CR/9OO:1/2022 titled as Gaurav Kaushik and anr. Vs. Vatika Ltd.
wherein the Authority while ieiterating the principle of prospective
ruling, has held that the authority ian take different view from the
earlier one on the basis of new facts and law and the pronouncentents

made by the apex court of the land. Further, it was held that when
payment of assured return is part and parcel of apartment buyer,s
agreement then the promoter is liable to pay that amount as agreed

upon and the BTJDS Act, Z0l9 does not create a bar for payment of
assured returns even after coming into operation as the payments made
in this regard are protected as per section 2 (41 [lJ [iii) of the Afi ol20 t 9.

Thus, the plea advance by the respondent is not sustainable in view of
the aforesaid reasoning and case cited above.

19. Moreover, as far as the order passed by Hon,ble High Court ofpunlab
and Haryana in CWp no. 26240 of ZOZZ restraining the comperent
authority from taking any coercive action against the respondent is

concerned, the said objection was itselfdcalt by Ilon,ble IIigh Cou rt vide
order dated 22.11,.2023 whercin it was held that,,.......fhere t, no stoy on
odjudicotion on the pending civil appeals/petitions before the Real Estate

Page 22 of 32



ffiHARERA
#"eunuennnr

with them." In view of the aforesaid order, the authority is proceeding
with the present complaint as such.

20. The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration
by way of advance, the builder promised certain amount by way of
assured returns for a certain period. So, on his failure to fulfil that
commitment, the allottee has a right to approach the authority for
redressal of his grievances by way of filing a co mplaint.

21. The agreement/MOU defines the builder buyer relationship. So, it can
be said that the agreement for assured returns between the promoter
and allottee arises out of the same relationship. Therefbre, the
respondent builder is ljable to pay the assured return as per clause 32
of the apartment buyer agreement dated 18.09.2017 i.e., 1 I ,67 ,039 /_
per month to allottee from 2g.04.2017 till the date of issue of notice of
possession of the unit.

Delay Possession Charges:

22 ln the present comprain! the comprainant intends to continue with the
project and is seeking delay possession charges as provided under the
proviso to section 18( 1) of the Act. Sec. 1g(1) proviso reads as under.

"Section 7B: - Return olamount and compensotion
I B(1 l_ lI the promoler fois rc rcmpleLe o, ts unohle to qNe pus,esston
oIon oparlmenr, plot_ or hutldtng.

Complaint No. 1388 of2024

Regulatory Authority as olso against the investigating ogencles and they
are at liberq/ tu proceed further in the ongoinq matters that ore pending

Provided thot where an allottee does not intend to withdrow frot the
p.r?iect, he shall be poid, by the promoter, int"r"rt to, 

"r"rv 
kiili it

i7!!;,ii|li.l'" 
**'* over of the possession' ot such roti os mdy bL
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23. An apartment buyer agreement dated 18.09.2017 was executed
between the parties. The due date to handover the possession of unit is

calculated as per clause 44 of ABA. The relevant clause is reproduced
below:

44 "Subject to the afores1id on.l sub)ect to Lhe Allottee not beng
in deJoult under ony port of this Allreement ncluding but not
limited to Lhe timely payment of the Totol l>rice oncl ct!so subject tothe Allottee having complied with all fornotities or
clocumentotion as prescribed by the Company, the Compuny
endeovors to hond over the possession of the lJnit to the Altottee
$,ithin a period oI 54 OiJg/ four) months, tpith d further grdce
period oJ 6 (six) monlhs,Irom I September 2017.

24. Due date ofhanding over ofpossession: As per posscssion clause 44
of the agreement dated 19.09.2017 the possession of the u nit was to be
handed over within 54 months with a further grace period of 6 months
from 01.09.2017. The said grace perjod of 6 month is alloweci as it is
unqualified. IJence, the due date of possession comes out to be
0't.09.2022.

25. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at
prescribed rate ofinterest. proviso to section 1g provides that where an
allottee does not intend to withdraw from the project, he shall be paid,
by the promoter, interest for every month ofdelay, till the handing over
of possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rulcs. Rule 15 has been reproduccd as
under: -

Rule 15. prescribed rate ofinterest- [proviso to section 12, section 1B
a-nd sub-section (4) and subsection iZ) ofsection 19:-(1) For the purpose oI proviso to ieciion lz; seciion jB; and sub.

sections (4) and (7) of section 19, the .,tnterest at the rorc
prescribed,'sholl be the State Bonk of tndio highest morginol cost
oflending rote +21ltr.:
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Provided that in cose the State Bonk of tndio marginol cost of lending
rqte {MCLR) is not in use, it shall be replaced by such benchmark
lending rotes which the State Bank of lndlia moy fix from time to time
Ior lendmg to the ocneralpublic.

26. The legislature in its wisdom in the subordinate legislation under the
provision ofrule 15 ofthe rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

27. Consequently, as per website of the Stare llank of lndia i.e.,

https.l.lsbi.co.in, the marginal cost of lending rare [in shorr, MCLR) as

ensure uniform practice in all the cases.

on date i.e., 09.05.2025

interest will be mar

28. The definition oft te

provides that th of in

promoter, in ca

the promoter sh

relevant section is

ection 2(za) ofthe Act

the allottees by the

rate of interest which

in case of default. The

le by the promotet or the

glln y, the prescribed rate of

2o/o i.e,, 1'1, .1,0o/o.

t:xplanotion. 
-For the purpose oJ Lhis clouse_(i) the rote of interest chargeoble from the allottee by Lhe promoter,

in case of defoult, shall be equal to the rote of inierest whlch the

(ii) the in

ual to the ro@ of inturest whlch the
v the ollottee, in case ofdefoult;
nrhdtft\tM dlottee sholl bp from

promoter shall be.liqble to poy the ollottee, in case ofdefoult;

the dote the promoter received the amount or ony pq th;[e;;,itil;l
the_ dote the amount or port thereof ond inierest tndroi, i,
refunded, ond the interest poyoble by tlhe attou"" to tne ir[ioi,
sholl be lrom the dote Lhe ollottee deloults in poyment to the
promoter till the dote it is poidi,

Therefore, interest on the delay payments from the complainant shall
be charged at the prescribed rate i.e., 11.100/o by the
respondent/promoter which is the same as is being granted to the

29.

complainant in case of delay possession charges.
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30. 0n consideration of documents available on record and

made by the complainant and the respondent, the author

that the respondent is in contravention of the provisions of
possession of the subject unit was to be delivered bv 01.0

respondent company has obtained the occupation ce

24.1,2.2021from the competent authority and thereafter, is

for offer ofconstructive possession on 21.07.2022. The res

offered the possession of the subject unit before the expiry

of handing over possession.

31. In view ofthe above findin

of the subiect unit on

no case of delay p

G.lV. Direct the respo
to the compla
buyer's agreem

iust and legal de
32. The rate of inter

case ofdefault shall be

and illegal and direct to issue fresh offer of possession.
The complainant has pleaded that the respondents vid
possession dated 21.01.2022 have charged various illegal

account of Labour Cess of { 24,064/-, Advance Monthly M

Charges of{2,15,350/-, Sinking Fund of{ 3,16,498l-, Electri

in Charges Station & Deposit Charges of 1I,00,447 /-, Sew

delayed possession charges as per section Z(za) of the Act.

To set aside the offer of possession on grounds of it hG.V

33.

Water/Water Connection Of < 9,1,861-, lnfrastructure A

26 ol 32

Complaint No. 13 A of 2024

bmissions

is satisfied

e Act. 'Ihe

.2022. The

te dated

ed notice

ndent has

f due date

in handing over the ossesslon

blished and ordingly,

ount of i rest due
per theperiod

ssession inst the

by the p moter, in

bed rate i.e., 1 1. 0olo by the

raqe of interest which the

ase of It i.e., the

u njust

offer for

harges on

intenance

Switch

/Storm

entation
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Charges of { 13,210/-, Elecrric Meter Charges of { 11,800/-, Registration

Charges of 150,00 3/-.

34. The authority observes that the respondents has issued an offer
possession dated 21,.01.2022 which is annexed at page 104

complaint. All the demands are dealt accordingly below:
. Labour cess

35. The complainant has pleaded that respondent is charging an amount on

account of Iabour cess i.e., I 24,064/- which is illegal. Labour cess is

levied @ 10lo on the cost ofconstr.uctjon jncurred by an employer as per

the provisions of sections 3(ij,,:and-3(3) of the Building and Other

Construction Workers' Welfare.Cess Act,7996 read with Notification

No. S.O 2899 dated 26.9.7996.[t is levied and collected on the cost of
construction incurred by employers including contractors under
specific conditions. Moreover, this issue has already been dealt with by

the authority in complaint bearing no.962 of 2019 titled N,l r. Sumit
Kumar Gupta and Anr. Vs Sepset properties private Limited wherein it
was held that since labour cess is to be paid by the respondents, as such

no Iabour cess should be charged by the respondents. The authority is

of the view that the alloftee is neither an employer nor a contractor and

labour cess is not a tax but a fee. Thus, the demand of labour cess raised
upon the complainant is completely arbitrary and the complainant

cannot be made liable to pay any labour cess to the respondents and it
is the respondent/builder who is solely responsible for the
d isbursement of said amount.

. Sinking Fund

36.'Ihe complainant has pleaded that respondents are chargingan amount
on account of sinking fund i.e., < 3,16,498/- which is illegal. .lhe

Compla,nt No. 739A of 2024

for

of
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on 72.08.2021,, wherein it was

on behalf of the allottee and

authority is of the view that ciause 1g of the apartment buyer
agreement is relevant and is reproduced below for ready reference:

l8 
-As 

ond whe,n, ony plonL & mqchherv withtn rhe lrolect/.fow(t ustne tose moy be, in(ludinq bul noL lim ed to li[x DC:er: L.le, trt.Sub-stqtion, pumps, fireJighting equtpment, 
"i "ri "ii"i it'rr, ",eq.uipment of copitot nature, etc, requit e replocene'nt, up-gradatton,

dddiuon5 ctc.. the, o rhereoIsholl be L on,, iou,",a ii,ii i,,toi,*,,n
the project on pro rato bosts. The Mat nteno r* ou",ir, ,i oi,iti'r* ,h"sole outhority to decide rhe 

.necessiry "j ii:i ,ip',"r".,r"r, ,pgradotion, oddition, etc., includtng tts ,i*,irJ o, .ori[n"r"oi,ra ,n"A otree dgrees to obide by rhe sone rn" iitotti" rio"tt iri"_r*"contribution to the sinking fund, if any in tn, filiii.
37. The authority is of the view that as per the abovc mentioned crause of

the agreemcnt datecl 18.09.2017 the allottee had agrecd to pay the said
charge. Hence, the complainant/allottee is liable to pay lor the same.
Electrical Switch in, Charges Statlon & Deposit Charges, Electric
Meter Charges, Sewage/Storm Water/Water Connectiin
I{owever, in case of electricily connection charges, water connection
charges, sewerage connection charges, there is no doubt that aI these
charges are payabre to various departments for obtaining service
connections from the concerned departments jncluding securlty
deposit for sanction and release ofsuch connections in thc name of the
allottee and are payable by the allottee. Moreover, this issue too has
already been dealt with by the authorjry in complaint bearing no. 4031
of 2019 titled as,,Varun Gupta Vs. Emaar MGF Land Limited,, decided

38.

Complaint No. 1398 of 2024

held that these connections are applied

allottee has to make payment to the
concerned department on actual basis. In case instead of payrng
individually for the unit if the builder has paid composite payment in
respect of the above saicl connections including security deposit
provided to the units, then the promoters will be entitled to recover the
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actual charges paid to the concerned department from the allottee on
pro-rata basis i.e. depending upon the area of the flat allotted to the
complainant viz- it-viz the total area of the particular project. The
complainant/allottee will also be entitled to get proof of all such
payment to the concerned department along with a computation
proportionate to the allotted unit, before making payment under the
aforesaid head. Thus, any amount charged under the said heads is valid
and payable by the complainanE

L:>
_rsInfrastructure Augmentatior

The complainant has pleacled that respondent is charging an a mou nt on
account of infrastructurq augmentation charges i.e., { 13,2.1 0/_ which js

illegal. The rrtho/ff;
is relevant and is

1.11 The Al
Charges/lA

Authorities
Development

in whotever fo
Government Au

a 1.11 of the apreement

duced below for ready reference:

U) ogrees Lhat any pa!ment towords Develop

the Govern

ony increote in
abour Less by whotever nome .olled at

'tions imposed by the
e Allottee.

40.

4t.

r the above mentioned clause of

lottee had agreed to pay the said
charge. Hence, the complainant/allottee is liable to pay for the same.

Registration Charges

The registration of property at the registration office is mandatory for
execution of the conveyance (sale) deed between the developers
(sellerJ and the homebuyer (purchaserJ. Besides the stamp duty,
homebuyers also pay for execution of the conveyance/sale deecl. This
amount, ch is given to the developers in the name of registration
charges, is significant. The authority considering the pleas of the
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developer-promoter directs that a nominal amount ofup to Rs.15000/-

can be charged by the promoter - developer for any sulh expenses

which it may have incurred for facilitating the said transfer as has been

fixed by the DTP office in this regard. For any other charges like

incidental/miscellaneous and of like nature, since the safne are not

defined and no quantum is specified in the builder buyer's agreement,

therefore, the same cannot be charged.

G.VI Restrain the respondent from raising any fresh demand with

G.Vll. Duly execute the conveyance deed in favour of complainant.

43. With respect to the conveyance deed, the provision has been made

under clause 14 ofthe buyer's agreement dated 1U.09.2017 and thc

same is reproduced for ready reference:

rhe Compo nt s\lkytatqgfinugoniqpeed/So te Deed /or y'ny
other documents'to.'qrtvE qqi$.d lbe unrt m fovour of lhe

--,"*,"",iTr,,li";ffiIm,".,,"
.onu"y"n." d""diGt,rd;

" 17. Tronsfer of title.-
(1). The promoter shqll execute o registered conveyonce deed in

favour ofthe allottee olong with the undivided proportionate title
in the common oreos to the associqtion of the ollottees or the
competent outhoriq), as the case moy be, and hand over the
physicol possession of the plot, opartment of building, as the cose
may be, to the ollottees ond the comnon areos to the associotign
ofthe allottees or the competent outhority, os the cose may be, in
o real estote project, ond the other title documents pertoining
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thereto within specified period os per sonctioned plons os provided
under the locol lows:
Provided thot, in the obsence ofany locol low, conveyonce deed in
favour of the ollottee or the association of the allottees or the
competent outhority, os the cose moy be, under this section sholl
be corried out by the promoter within three months from dote of
i ssu e of occu pon cy ce rtifi cate.,'

45. As occupation certificate of the unit has been obtained from the
competent authority on 24.12.2021, therefore, there is no reason to
withhold the execution ofconveyance deed, which can be executed with
respect to the unit. Accordingly, the Authority clirects the respondent to
execute the conveyance deed in favour of thc complainant after
payment of applicable stamp duty charges anci administrative charges
up to Rs.15,000/- as fixed by the local administration, if any, with jn 90

Directions of the authority

Hence, the authority hereby passes this orcler ancl issLrcs thc follorvrng
directions under section 37 of the Act to ensure compliance of

H.

46.

ll.

obligations cast upon the promoter as per the function entrusted to the
authority under section 34 [0:

The respondent is directed to pay the assu red retu rn as per clause 32
of the apartment buyer agreement dated 1g.09.2 017 i .e.,1, 1,,67 ,039 / _

per month to allottee from 29.04.2017 till the date of issue of notice
of possession of the unit.

The respondent is directed to handover physical possession of the
unit to the complainant within 60 days of this order.
The rate of interest chargeable from the allottee by the promoter, in
case of default if any shall be charged at the prescribed rate Le.,

11.100/o by the respondent/promoter which is the same rate of

lll.
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interest which the promoters shall be liable to pay the allottee, in

vi. A period of90 days is given to.the respondent/promoter to contply
with the directjons givcn in this order and failing r,vhich legal
conseq uences would follow.

Complaint as well as applications, if any, stands di

Complaint No. 1 B of 2024

,r,LsrEsL wrrul rne promoters shall be liable to pay the allottee, in
case of default i.e., the delayed possession charges as per section
2(za) of the Act.

iv. 'l'he respondent is directed to execute convcyance deecl in favour of
the complainant after payment ol appiicable stamp duty charges
and administrative charges up to 11s.15,000/- as fixed by the local
administration, if any, within 90 clays from the date of this order.

v. 1'he respondents shall not charge anything from the complainant,
which is not the part of the buyer,s agreement.

47.

48.

off
accordinglY r [ , * r^ rdr
fit" U" consigneffi

I ll ll ll lr\, <l
I

(Arun Kumar

Dated: 09.05.202 5
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