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Ms. Ada Khursheed Advocate for the = complainant

Shri Vinayak Gupta | Advocate for the respondent no. 1
None _ Advocate for the respondent no. 2

1.

ORDER

The present complaint dated 19.12.2022 has been filed by the
complainant/aliottees under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with Rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the Rules) for violation of section 11(4)(a) of the Act wherein it is Inter alia
prescribed that the promoter shall be responsible for all abligations,
responsibilities and functions under the provisions of the Act or the rules

and regulations made there under or to the allottees as per the agreement

for sale executed inter se.
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@ HARER:
== GURUGRAM

Complaint No. 7765 of 2022

A, Unitand project related details

. The particulars of unit details,

sale consideration, the amount paid by the

complainants, date of proposed hand ing over the possession, delay period,
if any, have been detailed in the following tabular form:

sno. | Particulars Details
p Name of the project "Triumph” at sector 104, Gurgaon,
Haryana
2, Nature of the project Rﬁidential Apartment
3 Project area il Bacres
4. DTCP license no. and d il f 20 )\.qimd 1607.2011 valid till
status R LY _-"‘r.:l |
[ & % ---hﬁiufﬁ_ﬂq_mg" ad 03.022012 valid till
‘3 02.02.2020 "'-. _
. - 131
5. Name of licen 1‘#5 Jféu" HPL Infratech Fn'ﬂah:
Lmltm f -
| MysKanhad u&nﬁmnu Fe Frhram Llrnited
6. RERA ngns:emdﬁ nn P}gg—ﬁtghmad
registered T'{Planning Branch is directed to initiate
HA 92
= F ¥ = 9 =
7. Unit no. Eia 4 } f.; F]_ntg' Tower 1
= I JI LB Eﬁ@ﬁmﬁa‘# no. 49 of mmpiuml
8. Unit area admeasuring 2290 sg. fr.
(as per BBA on page no. 50 of c‘:}!;nplnirlt]
9. Date of booking 23.06.2014
(page no. 49 of complaint)
L0, Date of allotment letter 28082014
L) | (page nu 27 ufcumplamt]

= 1A
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J Complaint No. 7765 of 2022 _

& GURUGRAM
| 1. Date  of builder
agreement

buyer

28.08.2014
(Page no, 48 of complaint)

12, MOU dated

annexed but not executed (page 96 of the
complaint)

As per clause B of the mou the
complainant shall be entitled for the
buyback option within a time frame of 33
to 36 months from the date of hooking

Whareas vide letter dated 03.04.2017 the
respondent extended the period of 12
months of the mou for buy back,

13.
| ICICI bank
14. Possession Clause

Tripartite agreement wi

oy E
B S . B
A o '
S TR
LK
!

‘Borce Majelre events as stipulated

F _h_gﬂﬁldqr. the-possession of the said
d
e Co

= —

3 icular Tower Building In which the
| n for allotment is made.

HARERX

82014 |

FHanding Over Possession
u sgen  circumstances and

'l

ent is proposed to be offered by
mpany by the Allottee within a
period of 36 months with a grace
period of 6 months from the date
actual start of construction of a

rein after roferred to as

bject always to timely

payment of all amounts including the

Basic Sale Price, EDC/IDC, IFMS, Stamp |
bll-‘l}';'t‘bﬂiﬂfﬁ‘tiuh Fres and other Charges |
as stipulated herein or as may be |
demanded by the Company from time to
time in this regard.  The date of actual |
start of construction shall be the date on |
whith the foundation of the particular
building in which the said apartment is
allotted shall be laid as per certification by
the company's architect/engineer-in-
charge of the complex and the said
certification shall be final and binding on
the Allottee
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2 CURUGRAM Camplaint No. 7765 of 2022
[Page no 59 of BBA)
15. Date of commencement of | Not provided on record
construction
16. | Due date of possession 28.002.2018
|calculated from the date of agreement
Le, 28,08.2014 as date of commencement
of eonstruction of tower is not provided
on record including grace period of 6
months as it is ungualified |
17. Period of buyback as per Ei"mzﬂl? D EILHZ01T
clause 8 of the MOL A
18. Letter  sent by "w"' 2 il e
respondent to " the .J qunns]iﬂf complaint|
complainant ding ~,. -?-..\ %\
extending the p b bt £ ™ 1_'5:
back option fo i@ﬁ:?hu-d uI“T
12 monthson =
M - —_—a e I - . ST =
119, | Period of huyhgr.h after Ei__ﬂﬁ.ﬂﬂmh?%? 62018 '
extension of tln‘nﬂ\'lﬁa,t:’l oy
20, Total sale tﬂnEldﬁ% TRs:2:10,23,750/ -
h 285 per-fayment plan on page no. 72 of
| ' | i g
21. Amount  pai y. the| Rs.200.65000/-
complainant | |} allegid ¢omplainant at p:ip;tnn. 17
"--.__,f|I AN H.Eﬁ:mhpflh
& —— == ==
22, Occupation certificate 28.05.2019
(page no. 48 of reply)
23, Offer of possession 07.06.2019
{(page no. 100 of complaint)

B. Facts of the complaint
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—— GURUGRM [_Enmphmt No. 7765 of 2022

3. That on various representations and assurances given by the respondent,

complainants booked a unit in the project by paying an amount of Rs.
10,00,000/-towards the booking of the said unit bearing no. 1162, 16th
Floor, Tower no.1, having super area measuring 2290 sq. ft. W the
respondent dated 06.06.2014 and the same was acknowledged by the
respondent.

4, That the respondent sent allotment letter dated 28.08.2014 to the
complainant providing the details of the project, confirming the booking of
the unit dated 06.06.2014, alinlﬂngaumt no. 1162, 16th floor, tower no.1,
having super area measuring EE'H sq ﬂ“ in the aforesaid project of the
developer for a total sale cunsadmtﬁ;r{ﬁhheumn.e Rs.2,00,65,000/-, other
specifications of the alluﬁd'ﬁmﬁﬁﬁlﬁwm time frame within which
the next installment w{ﬁmﬂe palr" el E‘L A

5. That a buyer agremn'ﬁ'nf was executed between the allottee and the
respondent on 28.08.2014 As perthemnm::-:urng the buyer's agreement the
total sale cunmduraﬁuﬁﬁ?ﬁ&e unitile. Rs 2 ﬂillﬁi;ﬂﬂhj'

6. That as per clause 18 of iha"ﬁﬂﬂ.ihm'cﬁmﬁmy proposes ta hand over
possession of the unit within-a period of 36 from the date of start of
construction. Therefore, the due date of possession s calculated from the
date of agreement i.e&?*l?i!!ﬁ#il?ﬁfée ‘the due date of possession comes
out to be 28.08.2017.0 — |

7. That as per the demands raised hj,r the respundent based on the payment
plan, the complainants paid a total sum of Rs. 2,00,65,000/- towards the said
unit against total sale consideration of Rs. 2,00,65,000 / -.

B. That the payment of total sale consideration was made by the complainant

to the respondent in time bound manner without any default but respondent

falled to pay pre EMI since january 2019 and despite the repeated requests
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and reminders by complainant, respondent fail 1o pay the same and even

failed to provide any satisfactory response to the complainant.

9. That the complainant went ta the office of respondent several times and
requested them to allow him to visit the site but he was never allowed saying
that they do not permitany buyer to visit the site during construction period.

10. That the respondent has played a fraud upon the tomplainant and has
cheated him fraudulently and dishonestly with a false promise to complete
the construction over the pProject site within stipulated period and paying the
manthly assured amount.

11.The complainant has suffered a&%&hﬁj damage in as much as they had

S W g

deposited the money in the hope of getting the said unit. He has not only been

deprived of the timely possession ﬁfﬂi!'ﬁid unit but the prespective return
he could have gotif he hadinvestad in fixed depesit in bank. Therefore, the

Compensation in such éﬁsﬁs Wl]‘l.tjﬁl..l:lﬂfé_ﬁ“ﬂﬁﬂj’ have to be higher than what

] _ﬁ.._-
-L.-:* .
-

is agreed, .
12. That respondent send 'heﬁ_eiﬁq Ated 10,022017,to the complainant providing
the update on the prujecﬁ?f&iﬂ'ﬁthwheﬁﬁﬁnmﬁ that if complainant choose

o exit from the project. — REL

13. That respond ent*sEnd@_[@tefﬁat@:fﬁﬂ{?ﬂﬁ% to the complainant to extend
the period of the MOU & lcr‘iteé! H&ﬁeﬁﬁe parties for further 12 months.

14.That various e-mails were sent by the complainant to the respondent
regarding refund of the total amount paid as per the agreed terms nf buyback
Option as per the said MOU. The complainant was never informed about the
delay in construction of Tower-1. Since the complainant already paid 1009
of the amount, and the dela ¥ is a sheer distress for them demands refund of
the entire amount paid by them.

15.That after repeated requests and reminders respondent sent offer of
possession letter dated 07.06.2019 Lo complainant. That along with affer of
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possession respondent raised several illegal demands which are actually not

payable as per the builder buyer agreement.

16. That complainant before receivin B the ahove said offer of possession alrea dy
asked the respondent to opt for the buyback option as agreed at the time of
hooking but respondent failed to provide any satisfactory response to
complainant.

17. That the complainants continuously asking the respondent about the status
of the project, time by which the prafect is expected to be completed, and the
penalty amount that respondent is iﬁlﬂe to pay but respondent was never
able to give any satisfactory res;]ﬂﬁ:m tﬁe complainants,

18. That In year 2020 respondent ﬂppﬁ:;::ﬂej the.complainant with new scheme
& options and offering ﬂi&"n‘ltﬂa’iﬁt higgehnuﬁ to the complainant with
adjustment of total aqiﬂ:‘r# already paid will bé-adjusted in the new unit.
Hence, respondent se’n’i‘.l; letter dated 02.12.2020 to complainant providing
the list of documents required for change in unit and mentioning the unit no,
le. 7251 admeasuring Elﬁﬂaq ft. Theregunﬂ,anbewn failed to allot the new
unit in favour of the mmﬂi@fﬂaﬂ‘r Ll 5

19. That the respondent instead uf‘fu]h}.ﬁfgamﬂeymg the commitments made
to client send illegal dgmﬁnd-fa;tt# iatﬁ.’.!km.zﬂ-ﬁ raising demands of Rs.
15,88,750/- plus Rs.12,69458/- on' account "i’irnshling work which never
agreed upon between theparties, | |

20. That the complainants sent various reminders to respondents stating and
raising various grievance with respect to buy back, delayed possession
charges, alternative unit and i llegal demands, as per the agreed terms of the
booking but till date respondents have fajled to provide the same. Thereafter,
various reminder emails and letters were sent to the respondents on the
above mentioned issues but till date respondent failed to provide any
satisfactory response to the complainants,
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b oy GUEUGH.QM Complaint No. 7765 nr';mzz
€. Relief sought by the complainants:

21. The complainant has sought the following relief:

* Direct the respondent to refund the entire amount as per the buyback

scheme agreed upon between the parties along with interest.

22. On the date of heari ng, the authority explained to the
respondent /promoter about the contraventions as alleged to have been
committed In relation to section 1 1(4)(a) of the Act to plead guilty or not
to plead guilty. :

A

D.  Reply by the respnndlrnbhl.ﬂlﬁén- .

23.The resp undent-huffdfgr by ynr;_!,r"ﬁf-w;iiqu reply submitted the following
submissions: :‘_ e

24. That the com p]ail‘ll;llﬂ-";}lﬁ:t maintainable for the It&asnn that the agreement
contains an arhi traf’hq clause "-!;"hirh refers: t0 the dispute resolution
mechanism to be alﬁp’tgﬂ by the j:arties.!m‘tl:&ﬁ event of any dispute ie.
Clause 39 of the huyéi’"édgre&mglll. " o,

25. That the complainant has nﬂ:appﬁﬂmghad this Hon'ble Forum with clean
hands and has intentionally suppressed and congealed the material Facrs
in the present complaint. The-presant complaint has been filed by him
maliciously with an ulterior motive and itis nothing but a sheer abuse of
the process of law. The true and correct facts are as follows:

l. That the respondent is gz reputed real estate company having
immense goodwill, comprised of law ahiding and peace loving
persons and has always believed in satisfaction of its customers. The
respondent has developed and delivered several prestigious projects
i and around NCR region such as ATS Lireens-I, ATS Greens-II, ATS
Village, ATS Paradiso, ATS Advantage Phase:l & Phase-1l, ATS One
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1.

1.

Iv.

Hamlet, ATS Pristine, ATS Prelude & ATS Dolce and in these projects
large number of families haye already shifted after hauing taken
possession and Resident Welfare Associations have been formed
which are taking care of the day to day needs of the allottees of the
respective projects,

That the complainant, after checking the veracity of the project
namely, 'ATS Triumph’, Sector 104, Gurugram had applied for
allotment of a residential unit and agreed to be hound by the terms
and conditions of the documents executed by the parties to the
complaint. That based on gﬁjpplkaunn of the complainant, unit no,

S W

1162, 16" floor, tower ho. lpﬂméaimqng 2290 sq. ft. was allotted to
the cnmp]ainan;ﬁ;uﬁl' rﬁﬁﬁﬁ'@iﬁ NN
That the huye?ﬁfﬂﬁeemeﬁ’fwﬂ’me:u;é& an 28.04.2014, The Real
Estate (Regulation and Development) Act, 2016 was not in force
when the agt‘éﬁ!&nt wis entered intp between the com plainant and
the respondent. ‘l‘hh Pprovisions of the Real Estate ( Regulation and
Development) Act, 2016 thus canniat be enforced retrospectively.
That it was agreed thatas. per clause 4 of the bu yer's agreement, the
consideration of Rs, 2,00, 000/~ was exclusive of other costs,
tﬁnf ut ﬂ'ntplﬂ red 'tﬂtlzaf}'f De; charges, maintenance
deposit, power- bnél-: up:, eléirrumr charges, stamp duty and
registration charges, service tax, proportionate taxes and

charges inclu

proportionate charges for provision of any other items/facilities. As
per clause 12 of the buyer's agreement, timely payment by the
complainant of the basic sale price and other charges as stipulated in
the payment plan was to be the essence of the agreement,

That the possession of the unit was supposed to be offered to the
complainant in accordance with the agreed terms and conditions of
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VL.

the buyer’s agreement. The possession proposed to be offered by the
company to the allottee on or before 30 September 2018, from the

date of this agreement.

That the complainant opted for upgrading the unit in the same
project vide E-mail confirmation dated 04.11.2020 of accepting
upgrading earlier allotted unit i.e. unit no. 1162, 16" floor, tower no.1
admeasuring 2290 sq. ft. to unit no. 7251, 16% floor, tower no.l
admeasuring 3150 sg. fu A-:l:m‘dlng to this acceptance, the
complainant was suppngedwy total amount of Rs, 2,30,95,000,-
being total sale cnnSLdLraﬁmg instead of earlier sale consideration
amount of Rs. 2,00,65,000/-, This fact of agreeing to upgrade to the
bigger unit/apartment I:|§ur the E‘hrnpl&iham is also evident from
perusal of E- F’;fnf dated 25, Dﬁ-’?ﬂzﬂ J’q{ﬁll‘dmglv. the respandent
company alsbovide lettar ?ﬂtliﬂ 02.12.2020 gave no ohjection
regarding mréruha'hgeﬁ‘uphgriﬂa Hon ﬁfﬁpﬂ’l‘tﬂlﬂnt in the project "ATS
Triumph" to the Eﬂnﬂmtd bank. Later on, consistent fallow ups
were done with theuqe’ﬁmm ?ﬁft by'thetespondent company to pay
differential nrir.'lz of the up’Eﬁﬂ'ed unit but the complainant failed
miserably. ht!ﬂstthn respondent caompany was left with no option
but to offer the same old unit j.e. unit ne. 1162, 16" floar, tower no, |
admeasuring 2290 sq. ft: vide'E-mail dated 17.11.2022, which forms
part of the main complaint,

26. That the possession of the unit was subject to the occurrence of the force

majeure events. The implementation of the said project was hampered due

to non-payment of instalments by allottees on time and also due to the

events and conditions which were beyond the control of the respondent

and which have affected the materially affected the construction and

progress of the project, Some of the Force Majeure events/conditions
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which were beyond the control of the respondent and affected the

implementation of the project and are as under;

Inability to undertake the construction for approx. 7-8 months
due to Central Government's Notification with regard to
Demonetization: [Only happened second time in 71 years of
independence hence beyond control and could not be foreseen ). The
respondent had awarded the construction of the project to one of
the leading construction companies of India. The said contractor/
company could not imp'faqu_‘tﬂw entire project for approx. 7-8
months w.e.f from 9-10 ﬂuﬁgmbgr 2016 the day when the Central
Government issued netifigation with regard to demonetization,
During this pe:d‘é;t\tht%nni?;-:fﬂ? voitld mot make payment to the
labour in cash.and as m:ﬂ.‘jﬂﬁ[}l“'ﬂf casual labour force engaged in
construction activities in India do not have bank accounts and are
paid in cash on a daily, basis. During Pemonetization the cash
withdrawal Iirﬁftﬁqr{:q;mparﬁes was.capped at Rs. 24,000 per week
initially whereas msﬁ,ﬂmehﬂ' lo thmir on a site of the magnitude
of the project in question *are-l%s"'{ 4 lakhs per day and the work at
site got alnm&t &Jwﬂ fni TEI months as bulk of the labour heing
unpaid went to. their hnmetuwns which resulted into shortage of
labour. Henca.ﬁue_mtnlmnentaﬁan. of the project in question got
delayed due on account of issues faced by contracter due to the said
notification of Central Government.

Further there are studies of Reserve Bank of India and independent
studies undertaken by scholars of different institutes/universitics
and also newspaper reports of Reuters of the relevant period of
2016-17 on the said issue of impact of demonetization on real estate

industry and construction labour,
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Il

Reserve Bank of India has published reports on impact of
Demonetization, In the report- Macroeconomic Impact of
Demonetization, it has been observed and mentioned by Reserve

Bank of India at page no. 10 and 42 of the said report that the

17 and started showing improvement only in April 2017

Furthermore, there have been several studies on the said subject
matter and all the studies record the conclusion that during the
period of demonetization thE migrant labour went to their native
places due to shortage m‘ cash payments and construction and real
estate industry sul‘l’ered lot and thv pace of construction came to
halt/ or he-:ame *.rfry slnw due to non-availability of labour. Some
newspcaper,u’pﬁ;ﬁ lﬂedla ﬁzrmnf by Heu&m etc. also reported the
negative Imp‘aﬁf of demuneenza‘tinn on realestate and construction
sector. |m m l"m J
That in view 'Lq!"I;h'& above studles and reports, the said event of
demonetization ﬁ;’ﬁ beyond the-control of the respondent, hence the
time period for offer of possession should deemed to be extended

for 6 months gn a m‘ﬂ;it ﬂfﬂlﬂ@hhw

g mal: In last four successive
years Le. zmsvmm?ﬂi?ﬂma 'Hor'ble: National Green Tribunal
has been passing orders to protect the environment of the country
and especially the NCR region. The Hon'ble NGT had passed orders
governing the entry and exit of vehicles In NCR region. Also the
Hon'ble NGT has passed orders with regard to phasing out the 10
year old diesel vehicles from NCR. The pollution levels of NCR region
have been quite high for couple of vears at the time of change in
weather in November every vear. The Contractor of Respondent
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Iv.

could not undertake construction for 3-4 months in compliance of
the orders of Hon'ble National Green Tribunal. Due 1o following,
there was a delay of 3-4 months as labour went back to their
hometowns, which resulted in shortage of labour in April -May 2015,
November- December 2016 and November- December 2017. The
district administration issued the requisite directions in this regard.
In view of the above, construction work remained very badly
affected for 6-12 months due to the above stated major events and
conditions which were haymtd the control of the respondent and the
said period is also reqmm&ﬁ,ﬂ bﬂﬂdded for caleulating the delivery

J'II-J

date of possession,

pg: Several othi er allottees

were in :Iefaui&.m', the agreed payment plan, and the payment of
construction ffﬂ{éd Imtahnenﬁh.'m: dehj!pd ar not made resulting
in badly 1mpai“ﬁr’}g and delaﬁind the trupiementannn of the entire

project.

: . P m; Due to heavy
rainfall in Gumgram n. I:hﬁE hﬁ} ‘E’ﬁlﬁ and unfavorable weather
conditions, all the constriiction activities were badly affected as the
whole town wits Waterlogged and gridlocked as a resultof which the
implementation of the project in question was delayed for many
weeks. Even various institutions were ordered to be shul
down/clesed for many days during that year due to adverse /severe
weather conditions. The said period |s also required to be added to

the timeline for offering possession by the respondent.

27.That the respondent after completing the construction of the unit in

question, applied for the grant of the occupation certificate on 03.10.2016

and the same was granted by the concerned authorities on 28.05.2019,
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The respondent offered the possession of the unit to the complainant
immediately vide letter dated 07.06.2019. The complainant was Intimated
to remit the outstanding amount on the failure of which the delay penalty

amount would accrue.

28.That the complainant has already been offered possession by the

29,

respondent company vide communication dated 07.06.2019, hence how
can the complainant demand for interest on delayed possession?
Complainant is now deliberately trying to unnecessarily harass,
pressurizing the respondent to: sJ.iI:éntl: to the unreasonable demands.

That complainant was inhma&éﬁ: @rﬁ,}' the outstanding amount as per

e T W

dgreed terms and conditions as ﬁpﬂ:lf‘fi:l in clause 12 of builder buyer
agreement dated Eﬂ.WﬁfmﬁﬂWWhlfh the delay penalty
amount would a:g]ffﬁ_ﬁr'varin'tjs'-r:n’fﬁmun‘lcitj,ﬂns were sent to the
complainant by the Fespondent company asking him for clearing the
outstanding amount and taking the possession of the unit. The
complainant has not been coming Iurﬂ.ral?.i to-take the possession of the
unit after remitting théx@wmﬂmﬁ.ﬁﬁ :gﬁlpjhfnant is bound to take the
physical possession of the'tmff ;ﬁ&mﬁ’lng payment towards the due

amount along with ﬂ;;?esﬂu@:}l ding charges.

30. That the complainanit i5 a real estate investor who has invested his maney

23

in the project of the rrﬁ]ﬁdmt mih aniintention to make profit in a short
span of time. However, his calculations have gone wrong on account of
slump in the real estate market and they are now deliberately trying to
unnecessarily harass, pressurize and blackmail the respondent to submit
to his unreasonable demands,

That despite Illegal conduct of the complainant the respondent company
submits that the same is ready and willing to execute convevance deed
with the complainant.
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32,

33,

HARERA

That the respondent no. 1, namely Anand Divine Developers Pyt Ltd., has
filed an application dated 09.10.2024 seeking the impleadment of ICIC)
Bank as a necessary party to the present proceedings. The said application
was duly allowed by this Authority, and respandent no. 2 was directed to
file a reply thereto. However, despite the lapse of considerable time. no
appearance has been made on behalf of respondent no. 2, nor has an v reply
been filed before this Authority in response to the said application.
Therefore, In view of above, the defence of the respondent no. E is hereby

struck off.

Copies of all the relevant docum tgﬁave been filed and placed on the

I-"'.\'

record. Their authenticity.is not i tti&p Hence, the complaint can be

decided on the has)( %ﬂ‘] thhseﬂﬁﬁaﬂﬁmd\dncumenu and written
submissions made I;ﬁr;ﬁ'ig parties and the sa mehiave been perused.

E. Jurisdiction urauthﬂrll:j.r

34,

35

The authority nh@ﬁ&a that rij has territorial as well as subject matter
jurisdiction to adjntﬁ'cate the present contplaint for the reasons given
helow.

E.1  Territorial jurisdl‘ctiﬁn

As per notificatio SE fﬁlaﬁ;ﬁﬁ 14.12.2017 issued by
Town and Count ni'i i Siﬂ& ﬁe‘ |u¥15damun of Real Estate
Regulatory Aumohmﬁumgﬁnﬁ ihall be’ entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint,
E. Il Subject matter jurisdiction
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36.

section 11{4])(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:
Section 11(4)(a)

Be responsible for oll obiigations, responsibilities and functivas under
the provisions of this Act or the rules and regulations made thereunder
or to the allottees as per the agreement for sale or to the assoelation
of ailottees, os the cuse may be till the con veyance of all the
apuriments, plots or buildings, s the cose may be, to the allottess, or
the common areas to the asseciation of allottees or the compitent
autherity, as the case may be:

Section 34-Functions of the Authority: :-?"""r i

3.

38

v
-
il

34(f]) of the Act prﬂuidlﬂ;.‘.r.'ﬂfr:iﬁﬁﬁ enmpliance of the obligations cast
upon the promoters, the allottess and the real esiate agents under this
Act and the roles and reguintions made theresnder

S0, in view of the provisions.of the Act quoted above, the authority has
complete jurisdicﬂ'ﬂﬁ" decide the complaint fegarding non-compliance
of ubligations by _ﬂ@'umqféf leaving asjde:th‘e compensation which is
to be decided by tﬁuﬁgﬂ{udi’mﬂngiﬁfﬁtenif !‘,rhrsuﬂd by the complainants
at a later stage. %

Further, the authority hmﬂqggn i;tﬁqﬁeﬂing with the complaint and
to grant a relief of refund in ﬂ;é'j.:ﬂ‘_‘isﬁént matter in view of the judgement
passed by the iﬁifﬁnl_e ﬂpﬂxe: [Ii'iifrt in Newtech Promaoters and
Developers Private Limited Vs State of U.P, and Ors, 2020-2021 (1)
RCR (c) 357 and reiterated in case of M/s Sana Realtors Private Limited
& other Vs Union of India & others SLP (Civil) No. 13005 of 2020
decided on 12.05.2022wherein it has been laid down as under:

“86, From the scheme of the Act of which a detailad reference hos been made and
taking note of power of adjudication delineated with the reguiatory autherity and
adiudicating officer, what finally culls out is that although the Act indicates the
distinet expressions ke ‘refund’, ‘interest’ ‘penoity’ and compensation, @ conoint
reading of Sections 18 and 19 clearly manifests that when (¢ comes o refund of the
amount, and interest on the refund amount, or directing payment of interest for
defayed delivery of passession, or penalty ond interest therson, it 15 the regulatory
authority which has the power (o examine and determine the nutcomeof o comploini
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At the same time, when it comes to a question of seeking the relief of edjudging
compensation and interest thereon under Sections 12, 14, 18 and 19, thy adjudicating
officer exclusively has the power to determine, keeping in view the collective reading
of Section 71 read with Section 72 of the Act. if the adjudication undeér Spctions 12, 14,
18 and 19 other than compensation as envisaged, i extended to the adjudicating
officer as prayed thot, in our view, ma y intend to expand the ambit ang scope of the
powers and functions of the adjudicating vfficer under Section 71 and that would be
against the mandate of the Act 2016,

39. Hence, in view of the authoritative pronouncement of the Hon'ble

F.I Objection regarding furisd

Supreme Court in the cases mentioned above, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount, &

S o
Findings on the objections raised by the respondent.
I.. i J:I.' [% i

CLIO] .gf,l,;.h" complaint w.r.t the buyer's
agreement executed prior to coming into force of the Act,

40. The respondent ﬁuhm}t ted that the complaint i neither maintainable nor

41

tenable and is liable ta be outrightly dismissed as the apartment buyer's
agreement was executed between the parties prior to the enactment of
the Act and rhe'*n.ﬁﬂimg_inﬂ{ of the 'said’ Act cannot be applied
retrospectively. I\x,:‘ _-T:";! - . d\ /

The authority is of the Giﬁgﬁ%.iﬁi‘u;muns of the Act are guasi
retroactive to some aktent in‘pperationand wauld be applicable to the
agreements for sale _éhti-reﬂ ifito even PO to coming into operation of
the Act where the! transaction are stﬂl: int the process of completion. The

Act nowhere provides, nor can be so construed, that all previous

e

agreements would be re-written after coming into force of the Act
Therefore, the provisions of the Act, rules and agreement have to be read
and interpreted harmoniously. However, if the Act has provided for
dealing with certain specific provisions/situation in a specific /particular
manner, then that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act and the rules
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Numerous provisions of the Act save the provisions of the agreements

made between the buyers and sellers. The said contention has been
upheld in the landmark judgment of Neelkamal Realtors Suburban Pvt.

Ltd. Vs. UOI and others. (W.P 2737 of 201 7) decided on 06.12.2017 and
which provides as under:

“119.  Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned i the
agreement for sole entered into by the promater and the allottee prior
fa ts registration under RERA. Under the provisions of RERA, the
promaoter is ghven a fecility to revise the date of campletion of project
and declare the same uﬂdrr.?ﬁi:ﬁqn 4. The RERA does not Eﬂﬂtémplﬂ'{:e
rewriting of contract betweses ;ht purchaser and the promoter..

: abape stated provisions of the RERA are

ay to some extent be having a

but then an that ground the

senot be challenged. The

not retrospective in *J'." '

retroactive or quust retr
validity aof PrOVIsi

i
tA

Parliament is'cg: ) “lrw having retrospective
or rﬂtm:{cw con be evert[fatiad to affect subsisting /
existing contractuol rights between the partisg in the larger public
interest, ot have any deubt in gur mindthat the RERA hos been
framed in Hhellarger it interest after-o ithorough study and
discussio

 at-the highest level by the Standing Commitiee and
‘ -wﬁ}:‘h#rbmuuﬁ ity detaded reports©
42, Also, in appeal no. 173 of 2019 titled as Magic Eve Developer Put. Ltd,

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal hag observed-

A 1 13
“34 Thus, #ﬂpa‘H«,‘v%r d ::rn- ﬁ: are of the contidered
apinion that the provisions 4 "'quiﬁ'.f retrogctive 1o some

L # L

: [ T i LA la Lk g 1 ' LrF
r i the process of completion Hence in case of delay
in the offer/delivery of possession us per the terms and conditions of
the agreement for sale the allottee shall be emitled to the
interest/delayed possession charges on the recsenable rate af interest
os provided in Rule 15 of the rules and one sided, unfair and

unreasonable rate of compensation mentioned in the agreement for
sale (4 lable to be ignored " '

43. The agreements are sacrosanct save and except for the provisinns which
have been abrogated by the Act itself, Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no
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44,

scope left to the allottee to negotiate any of the clauses contained therein,
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of
the agreement subject to the condition that the same are in accordance
with  the plans/permissions approved by the | respective
departments/competent authorities and are not in contravention of any
other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-

mentioned reasons, the tuntmﬁ&qnf:me respondent w.rt. jurisdiction
stands rejected. ale

Objection regarding complainants are in breach of agreement for
non-invocation of arbitration

The respondent submitted tha;ﬂmmnphiﬁﬂ_mnnt maintainable for the

reason that the a nt cnnth'i'ns__a#arbitﬁgﬁpq_ clause which refers to
the dispute resolutio meuha.ﬁisﬂ’ﬁ& té b#a_dgipﬁs-ﬂ by the parties in the
event of any dispute.and the same Is reproduced below for the ready

reference: \,

\
"19. Dispute Eﬂﬂﬂtﬁﬁﬁﬁjmh -

“All or any disputes arising out Grtouthing upon in relation to the tarms nf
this Agreement or it3 terminablonindluding the interpretation und varlidhity
of the terms thereofiand the respetive rghtsand obligotions of the parties
shall be settled mmicably hy mutuol discussions Jarlimg which the samg sholl
be settled through arbitration. | The ariitration proceedings shall be
governed by the Arbitration and Conciliation Act, 1996 as smended uptn
date. A sole Arbitrator, who shall be nominated by the Board of the Directors
aof the Company, shall hold the acbitrary proceedings ot the office of the
Company at Noida, The Allottes hereby confirms that he shall have no
erbfection to this appointment, more particularly on the ground that the Sole
Arbitrator, being appointed by the Boari of Directors of the Company liely
ta be biased in favor of the Company. The Courts ar Noida, Uttar Prodesh
sholl to the specific exclusion of all other courts, alone hove the Exelysive
furisdiction in all matters arising out of ftouching and/or concerning this
Agreement, regardless of the place af execution or subject matter of this
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agreement. Hoth the porties in equal proportion shall pay the fees of the
Arbitrator’,”

The authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the buyer's
agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the
purview of this authority, or the Real Estate Appellate Tribunal, Thus, the
intention to render such disputes as non-arbitrable seems to be clear.
Also, section 88 of the Act says thatthe provisions of this Act shall be in
addition to and not in dErugﬂﬂqﬁ;ﬁf the provisions of any ather law for
the time being in force, Furtharwmhm;hamy puts reliance on catena of
judgments of the Hon thé._ﬁngpgiﬁ{;gﬁm particularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC
506, wherein it li'-:then held that the mmadie; provided under the
Consumer Protection Act are in addition to and ot in derogation of the
other laws in fnrm,«;‘.uh,sequt:ntljl the am:hirrit}- would not be bound to

refer parties to arhIWeﬁ if hh e,ghé’p’t between the parties had

an arbitration clause ME REGH A S
Further, in Aftab Singh E"d::ﬂ",?'--l"* Emaar MGF Land Ltd and ors,

Consumer case n#. @I‘ l:vii.'ﬁﬁ nfhﬂjdidyﬂ !’iﬂ?‘iﬂl? the National
Consumer Disp utus'ﬂedrﬁﬂl*ﬂﬂm‘l‘m sston, New Delhi (NCDRU) has held
that the arbitration clause in agreernents between the complainants and
builder could not circumscribe the jurisdiction of a consumer. The
relevant paras are reproduced below;

49, Support to the above view is also lent by Section 79 af the recently
engcted Real Estate {Requlation and Development) Act, 2016 {for short “the
Real Estate Act”). Section 79 of the said Act reads os follows:-

79, Bar of furisdiction - No civil court shall hove furisdiction o
enteriain any suit or proceeding in respect of oy matter which
the Authority or the edjudicating officer or the Appeliote
Tribunal is empowered by or under this Act to determine and ng
tnjunction shall be granted by any court or other authority in
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respect of any action taken or to be taken in pursuance of any

power conferred by or under this Ace.*
It can thus, be seen that the said provision expressly ousts the jurisdiction of
the Civil Court in respect of any motter which the fieal Estute Regulatory
Authority, established under Sub-section (1) of Section 20 or the
Adjudicating Officer, appointad under Sub-section {1} of Section 71 or the
Real Estate Appellant Tribunal esteblished under Section 43 of the Roal
Estate Act, is empowered to determine. Hence, in view af the binding dictum
of the Hon'ble Supreme Court in A Avvaswamy  (suprn)  the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, ratwithstending an Arbltration
Agreement between the parties to such matters, which, to o large extent, are
similar to the disputes folling for resolution under the Consumer Act

a6, Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Ruilder carnat circumscribe
the jurisdiction of o Consumar Forg, natwithstanding the amendments mode
to Section & of the Arbitration Act.* v

47. While considering tl;gfﬁhwl ity of a complaint before a
CONSUIMer fnrumft"?ﬂrlﬂ%ﬁsluﬂmﬁ ﬁ?‘:ﬁiﬁ;reﬂsting arbitration clause
inthe bullder buye r-égfeem ent, the Han'ble Supreme Court in case titled
as M/s Emaar M@;ﬂltﬂ W"ylfiahﬁhghfh revision petition no.
2629-30/2018 in civilappeal no. 23512-23513 of 2017 decided on
10.12.2018 has uﬁhém'hla.e'ﬂfﬁgﬂld judgement of NCDRC and as
provided in Article 141 of the Constitution of India, the law declared by
the Supreme Eﬂuiﬁ Il @ bindin 'Eﬂ hﬁl.l;;nqncs within the territory of
India and accordi he au m}ﬁthe aforesaid view. The
relevant para of ti;er judgémdﬂtpﬁﬁzﬂ hy the Supreme Court is
reproduced below:

"25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 os well as Arbitration Act 1996
and laid down that complaint under Consumer Protection Act being o
special remedy, despite there being an arbitration dgréement the
proceedings before Consumer Forum have to ga an and no error Committed
by Consumer Forum on rejecting the application. There is reason for not
inlenpecting proceedings under Congumier Protection Act an the stremach an
arhitration agreement by Act, 1996, The remedy under Consumer Protection
Act is @ remedy provided 1o o consumer when thers 15 a defect in any-goods
or services. The compiaint means any allegation (n writing mads by a
complainant has also been explained in Section 2{c) of the Act. The remady
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under the Consumer Protection Act is confined to complaint by consurmer ay
defined under the Act for defect or deficiencies caused by a service provider,
the cheap and a quick remedy has been provided to the consumer which is
the object and purpase of the Act as noticed ohove."

Therefore, in view of the above judgements and considering the
provisions of the Act, the authority is of the view that complainants are
well within right to seek a special remedy available in a beneficial Act
such as the Consumer Protection Act and RERA Act, 2016 instead of going
in for an arbitration. Hence, we have no hesitation in holding that this
authority has the requisite jurisdiction to entertain the complaint and
that the dispute does not requj}'_wﬂeeferred to arbitration necessarily,
In the light of the ahnve—meqﬁﬁﬁ%suna the authority is of the view
that the objection of the Tesponderit stands vejected.

F.111 Objections regarding force -mailm

449,

The respondent-prométer raised a contention-that the construction of
the project was diﬁ? due to force maipu raéé;jﬁitinng such as various
orders passed by Ll'lﬂu{hal Green ‘[*.rihuna'.:!_ tg«igﬁhknnst ruction during the
years EDIS-E{}Iﬁ-EhI@;ﬁME. ;Iis?ut_li__wﬁifﬁnimctur. non-payment of
instalment by allottees and ﬂﬂﬂigpﬁﬁlﬂﬁl‘f The plea of the respondent
regarding various of tﬁé&ﬁf@.ﬁd#ﬂmnnﬁtimtiun advanced In this
regard is r;l*..mmisr of merit. 'E,hﬂiqnﬁ#; passed by NGT banning
construction in the NCR region was for a very short period of time and
thus, cannot be said to Impact the respondent-builder leading to such a
delay in the completion. The plea regarding demonetisation is also devoid
of merit. Further, any contract and dispute between contractor and the
builder cannot be considered as a ground for delayed completion of
project as the allottees were not a party to any such contract. Also, there
may be cases where some of the allottees have not paid instalments
regularly but all the allottees cannot be expected to suffer hecause of

them. Thus, the promoter respondent cannot be given any leniency on
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based of aforesaid reasons and it is well settled principle that a person

cannot take benefit of his own wrong,

F.IV. Objection regarding the complainant being investor.

30. The respondent has taken a stand that the complainant is the investor

o,

and not consumer, therefore, they are not entitled to the protection of the
Act and thereby not entitled to file the complaint under sectian 31 of the
Act. The respondent also submitted that the preamble of the Act states
that the Act is enacted to protect the interest of consumer of the real
estate sector. The authority uh%.@&d. that the respondent is correct in
stating that the Act is Enact&&ﬁw@ct the interest of consumer of the
real estate sector., It is settled principle of interpretation that preamble is
an introduction of a mmﬁdﬁﬁgﬁ'@m;hﬂs & objects of enacting a
statute but at th :531!& I:ime'?ii"é"ziﬁq':l:lle canfiot be used to defeat the
enacting pruwsinbapl.gthe Act Furthermore, it is pertinent to note that
any aggrieved person can file a complaint against the promoter if the
promoter contravenes.or violates any provisians of the Act or rules or
regulations made theﬁunﬂﬁ‘{_ﬁrﬂﬂﬁﬁaﬂaﬁns Important to stress upon
the definition of term al]-:‘ﬂ“tee-uisé"tﬁ'e Act, the same is reproduced
below for ready r@@‘lcgfﬁ i f 1.

“2(d] “ﬂﬂluuee'{:r'n_rék-:uu& oo rgn_l.l’ estate pré}:cr means the person to

whom o plot, apartment or| building, s/ the cose may be. hos been

allatted, sold “(whether as-freshold or' leasehold) or otherwise

transferved by the promater, ond includes the person wito

subsequently woquires the said ollotment through safe. transfer or

ntherwise bt does not include o person to wham such plat, apartment
or building, as the case may be, is given on rent;”

In view of above-mentioned definition of “allottes” a5 woll as all the terms
and conditions of the apartment buyer's agreement executed between
promoter and complainant, it is ¢rystal clear that the complainant are
allottee(s] as the subject unit was allotted to them by the promater. The

concept of investor is not defined or referred in the Act As per the
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definition given under section 2 of the Act, there will he ‘promaoter” and

“allottee” and there cannot be a party having a status of "investor”, Thus,
the contention of promoter that the allottee being an investor is not
entitled to protection of this Act also stands rejected.
G. Findings on the relief sought by the complainants.
Reliefl sought by the complainants: The complainants have sought the
following relief(s):
* Direct the respondent to refund the entire amount as per the buyback
scheme agreed upon between the parties along with interest.
a2, The complainant entered lnm-&?q; bqqkmg for a residential unit in the

- & -u.i "Ll -..:

project developed by the raspnn;len‘f‘wgmpany namely *Triamph,”
located at Sector- 1ﬂ,éf &w%wmq Pursuant thereto, unit
no. 1162, situated’ uﬁ the 16th flodr of fower 1, was allotted to the
complainant vide allatment letter datad 28.08.2014. Subsequently, a

builder-buyer ag@hﬁgnt was duly fmﬂtutgi between the parties on
28.08.2014. On th%ma i:fatma I:Hpirtltt agreement was also executed
among the parties cdnﬂzmlr_lg the disbursal of a loan against the said
allotted unit, which outlined. I:hé. details of the subvention scheme, its

duration, and the ?ﬁ; d canditions. As per the stipulations
lf‘er%i: #ﬂee%n%t, the scheduled date for

completion of the- project and- dﬂ]l'ﬂ‘E‘E}l of possession of the

aforementioned unit was fixed as 28.02.2018,

contained in the

53. The complainant in its pleading has stated that MOU was executed
between the parties and as per the said MOU the complainant has an
option of buyback within a time frame of 33 months to 36 months from
the date of booking. Further as per letter dated 03.04.2017 respondent
extending the time period of huyback for a period of 12 months.
Therefore, full refund of the amount paid by him as per clause of buyhack.
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55.

The Authority notes that the Complainant has annexed a dopy of the

Memorandum of Understanding (MOU) at page 96 of the complaint. As
per Clause 8 of the said MOU, the Complainant was to be entitled to
exercise a buyback option within a period ranging from 33 to 36 months
from the date of booking, thereby placing the relevant timeframe for the
buyback between 23.03.2017 and 23.06.2017. Subsequently, the
Hespondent issued a letter dated 03.04.2017, purporting to extend the
buyback period by an additional 12 menths. Post such extension, the
revised buyback window was ﬂmted to fall between 23.03.2018 and
23.06.2018. However, it is perﬁﬁﬁt"tb note that the said MOU has nat
been duly signed or executed hyh:e parties. In view of the fact that the
purported Memorandum of Understanding (MOU) has neither been
signed nor EREEI.Hg: by thh'_ﬁaﬂ conterned, and there is no
corraborative evﬁigﬁq{c on record th establish its enforceability, the
Authority is of th& ﬁlj'nsfd.ﬁredm ian that ﬁ'le said document does not
meet  the EHEI'I’;EF r'hqmrmnents uF a Aegally binding contract,
Consequently, the MOU im:l-:ﬂag:.i mrin;ity and evidentiary value, and
therefore, cannot be relleﬂ ﬂﬂqif jr,trfétc-d as a valid or enforceable
instrument for mﬂpqﬁ ofa %.lcﬁcﬁﬂﬁ;n_‘h the present proceedings.

The question of refurid {s now to be détermined on the basis of the facts
and circumstances of the present case. The Authority notes that, as per
clause 18 of the builder-buyer agreement dated 28.08.2014, possession
of the allotted unit was to be delivered within a period of 36 months from
the date of commencement of construction of the concerned tower, along
with a grace period of 6 months, However, the record does not reflect the
specific date of commencement of construction, In the absence of such
evidence, the due date for possession Is calculated from the date of
execution of the builder-buyer agreement, including the stipulated grace
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period, which results in the due date falling on 28.02.2018. The total sale
consideration for the unit was 12,10,23,750/-, out of which the

complainant has paid a sum of 32,00,65,000/-. The occupation certificate
for the project was received on 28.05.2019 and subsequently unit was
offered for possession on 07.06.2019,

56. Section 18(1) js applicable only in the eventuality where the promaoter
fails to complete or unable to give possession of the unit in accordance
with terms of agreement for sale or duly completed by the date specified
therein. The due date of pnssmslun as per buyer's agreement was
28.02.2018 and the allottees u;:ﬁ.is Easﬂ- have filed this complaint on
19.12.20242 after possession nfthe un}t was offered to him on 07.06.2019
after obtaining occupdtion certificate on. 2805.2019 by the promoter

57, The right under saﬁ@ﬁ{ﬂ[ljﬂﬁrﬂ"icwﬂﬂr to the allottee on failure of
the promoter to cﬁtﬁpfete or being unable ta give passession of the unit
inaccordance with the'terms of the agreament for sale or dul ycompleted
by the date speriﬁaﬁ'l;h'm. If allottees have not exercised the right to
withdraw from the p?u{%d;,a frer tﬂ&dﬂ'&_lﬁ:ﬂﬂ possession is gver till the
offer of possession was Pnaﬁe'ﬁxﬁﬁﬁjit impliedly means that the
allottees wishes toicontinue with the prejaet. The promoter has already
invested in the p%nié‘nt'“ tulm&iﬂﬁlél"e it and offered possession of the
allotted unit. Al&mugjl,ﬁlr' delay in-handing-over the unit by due date in
accordance with the terms of the agreement for sale, the consequences
provided in provise to section 18(1) will come in force as the promoter
has to pay interest at the prescribed rate of every month of delay till the
handing over of possession and allottees interest for the money they have
paid to the promoter is protected accordingly and the same was upheld
by in the judgement of the Hon'ble Supreme Court of India in the cases of
Newtech Promoters and Developers Private Limited Vs State of UP
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and Ors. (supra) reiterated in case of M/s Sana Realtors Private

Limited & other Vs Union of India & others SLP (Civil) No. 13005 of
2020 decided on 12.05.2022; that: -

43, The unqualified right of the allottées to soele refund referrod Under
Section 18(1){a) and Section 19{4) of the Act is not dependent on oy
contingencies or stipulations thereof. It appears thot the legisiature hos
consciously provided this right of refund on demand as an uneanditional
absolute right to the allottees, if the promater fails o give passession of
the apartment, plot or building within the time stipuloted under the
terms of the agreement regordless of unforesesn events or stay orders of
the Court/Tribunal, which is in either wo y nol aitribuytable (o the
allottees/home buyer, the promater is under an abligation to refund the
amount on demand with interest ot the rate prescribed by the Stute
Government including compensation in the monner provided under the
Act with the proviso that if the allottees does not wish to withdraw from
the project he shall be entitled for interest for the period of defay till
handing over possession at the rate prescribed.

58. The promoter |s g!r'ﬂ:‘hﬁnsihle for all obligations, responsibilities, and
functions under I[lm_i.; drovisions 'vlz'rf the Act of 2016, or the rules and
regulations made thereunder or totheallottees as per agreement for sale.
This judgement of the Sopreme Court of India recognized unqualified
right of the allottees and Hahility of the promater in case of failure Lo
complete or unable to give possession of the unit in accordance with the

I gtfﬂﬂe ’J{d@j‘ﬁﬁlﬂ# by the date specified
therein. But the complainant/allottees failed to exercise the right
although it is unqimﬂﬂ“c-ﬂ uhé.---"li"he Erdrﬁ‘plﬂ[haﬁts have to demand and

terms of agreem

make their intention clear that they wish to withdraw from the project.
Rather, tacitly wished to continue with the praject and thus made
themselves entitled to receive interest for every month of delay till
handing over of possession. It is observed by the authority that the
allottees invest in the project for obtaining the allotted unit and on dela y
in completion of the project and when the unit is ready for possession,
such withdrawal on considerations other than delay such as reduction in
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39,

&0,

al.

the market value of the property and investment purely on speculative
basis will not be in the spirit of the section 18 which protects the right of
the allottees in case of failure of promoter to give possession by due date
either by way of refund if opted by the allottees or by way of delay
possession charges at prescribed rate of interest for every month of
delay.

This view is supported by the judgement of Hon'ble Supreme Court of
India in case of Ireo Grace Realtech Pvt. Ltd. v/s Abhishek Khanna and
Ors. (Civil appeal no. 5785 pf;'_zgﬂj wherein the Hon'ble Apex court
took a view that those al]ntte&sﬁfﬁ i;hﬁgated to take the possession of the
apartments since the mnstru::ti:;ﬁwaﬁ completed and possession was
offered after issuance of oecupation certificate and also in consanance
with the judgement- of Hon'ble 'ﬁnpfﬁme Court of India in case of M/s
Newtech men:fzrﬁ and ﬂEEﬁIﬂﬂEI"?! Pvt Lﬁi“*ﬁm'sm State of U.P. and
Ors (Supra).

Keeping in view nf‘the’ aforesaid circumstances that the respondent-

builder has already nﬁ%red Mﬁmiﬁn of the allotted unit after
obtaining occupation ceFﬂﬁcate e competent authority, it is
concluded that if the goraplainant/allottees still want to withdraw from
the project, the paid-up amount shall be refunded after deductions as
prescribed under the Harvana Real Bstate Regulatory  Authority
Gurugram (Forfeiture of earnest money by the builder) Regulations,
2018.

The Hon'ble Apex court of the land in cases of Maula Bux Vs, Union of
India (1973) 1 SCR 928 and Sirdar K.B Ram Chandra Raj Urs Vs. Sarah
C. Urs, (2015} 4 5CC 136, and followed by the National Consumer Dispute
Redressal Commission, New Delhi in consumer case no. 2766/2017 titled
as fayant Singhal and Anr. Vs. M/s M3IM India Ltd. decided on
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26.07.2022, took a view that forfeiture of the amount in case of breach of
contract must be reasonable and if forfeiture is in nature of pénalt}.r. then
provisions of Section 74 of Contract Act, 1872 are attracted and the party
so forfeiting must prove actual damages. After cancellation of allotment.
the flat remains with the builder as such there is hardly any actual
damage. So, it was held that 10% of the basic sale price is reasonahle
amount to be deducted in the name of earnest money. Keeping in view,
the principles laid down by the Hon'ble Apex court in the above
mentioned two cases, rules with regard lo forfeiture of earnest money
were framed and known as Harg,rana Real Estate Regulatory Authority

e L

Gurugram (Forfeiture {:-f Edrnest maoney h}r the builder) Regulations,

|""

2018, which pruwdes as under- 1 S

5, AHﬂHHTWHEST um_:.':r

Scenario prigr to the Rea| Kstate [Régirlations Gid Develapment] Act,
2016 was drm:hmt Frawds were carried out without any fear as there
watd o law fﬂr the sarme but now, in yiew of ﬁ‘ic above focts ond taking
inta considera} h!;e' gu@-gmpntr of * Nabional Consumer
fisputes H:dre.ﬁ{f ilr ﬁqﬂhﬂ&m a e.a&up'ﬂre Supreme Court of

India, the authan%: W"ﬂr‘fmfermm amount of the
sh

earnest money ‘more than 10% of the
considera unount of the gn' Le. apartment /plot
Abuilding s the case mav ﬂrthe cancellation of the
flatfunit/plor s by the buth d- i o uilateral manner o the
buyer intends o withdraw from the}pm;m and any agreement
containing «ny elause canfrary o ‘the nfordsaid regulations shall be
void and not binding on the buyer.

Thus, keeping in view the aforesaid legal provisions and the facts detailed
above, the respondent is directed to refund the deposited amount of
1 2,00,65,000/- after deducting 10% of the sale consideration along with
an interest @11.10% (the State Bank of India highest marginal cost of
lending rate (MCLR) applicable as on date +2%) as prescribed under rule
15 of the Haryana Real Estate (Regulation and Development) Rules, 2017
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on the refundable amount, from the date of surrender/filing of the

complaint L.e, 19.12.2022 till actual refund of the amount within the

timelines provided in rule 16 of the Haryana Rules 2017 ibid.

H. Directions of the Authority

I The respondent bullder is directed to refund the paid-up amount of
12,00,65,000/- to the complainants after deducting 10% of the sale
consideration along with an interest @11.10% from the date of
surrender/filing of the compliant e, 19.12.2022 till the actual
refund of the amount withm Hae timelines provided in rule 16 of
the Haryana Rules :.ﬂl?‘lhid

i, Out of the total .amuuntds:u T:;ssgssed, the amount paid by the
hank.ﬂrnancial il'-.ISti.tL]l.'ID-l'Jl shall be rEf.uan!-:-d lirst and the balance
amount alung wlth interest will be refunded to the complainant.
Further, the respnndent is directed to provide the No Objection
Certificate to the complainant after getting it from the
bank/fi nanual it‘i":ﬂ[ur!nn

. A period of 90 dayshs given to the respondent to comply with the
directions given in this ﬂ.rd_ér' and failing which legal consequences

would r‘nllnui ) .
63. Complaint stands s%ﬁ,ﬁ,{l 'i ft‘ ISAY
64. File be consigned tn-rggj-s_try e i

oAt s/

Arun Kumar
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 02.05.2025
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