HARERA

GURUGRAM Complaint No. 2834 of 2024 and Anr.
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of decision : 09.05.2025
Name of the Builder Shine Buildcon Private Limited
Project Name 70 Grandwalk
S.no. | Complaint No. Complaint title Appearance
1. CR/2834/2024 Prateek Sachdeva (Through SPA Rahul Yadav, Adv.
Holder, Satish Kumar Sharma) (Complainant)
Vs. Akshat Mittal, Adv.
M/s Shine Buildcon Pvt. Ltd. (Respondent)
2. | CR/2835/2024 | Prateek Sachdeva and Anr. (Through Rahul Yadav, Adv.
SPA Holder, S'giggh Kumar Sharma) (Complainant)
1 NS Akshat Mittal, Adv.
M/s Shmé‘Bj.ulddon Pvt. Ltd. (Respondent)
CORAM: |
Shri Arun Kumar AW S Chairman
ORDER

1. This order shall dispose of both the complaints titled as above filed
before this autho'rity in‘form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred as “the
Act”) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (heremafter referred as “the rules”) for
violation of section 11(4)(a)| of the Act wherein it is inter alia
prescribed that the promotef shall be responsible for all its
obligations, responsib’ilifies and functions to the allottees as per the
agreement for sale executed inter se between parties.

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the
project, namely, “70 Grandwalk” at Sector 70, Gurugram being
developed by the respondent/promoter i.e, M/s Shine Buildcon Pvt.
Ltd. The terms and conditions of the builder buyer’s agreements,

fulcrum of the issue involved in all these cases pertain to failure on the
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part of the promoter to deliver timely possession of the units in

question, seeking award of delayed possession charges and others.

3. The details of the complaints, reply status, unit no., date of agreement,

possession clause, due date of possession, offer of possession, total

sale consideration, amount paid up, and reliefs sought are given in the

table below:

Project Name and Location

“70 Grandwalk”, Sector 70, Gurugram, Haryana.

Project area

Nature of the project _ a
DTCP license no. and other 34 of %012 dated 15.04.2012 ]
details Valid Lrp to 14.04. 2020

RERA Registered/ not [ Registered videno. 28 of 2017 dated 28.07.2017
registered Valid 1!1p' to 30.06.2022 |
Revised building plan approval | 01.09.2016 :
Occupation certificate »:}0.120.2023

Possession clause asper
clause 15 of BBA

[ Clause 13. POSSESSION AND HOLDING CHARGES
@) Sub}ect to Force Majeure, as defined herein and further

‘|obligations under the terms and conditions of this

su@ect to the Allottee having complied with all its

Agreen:wn't and not having defaulted under any

provision(s) of this Agreement including but not limited to
the tin'lefy payment of all dues and charges including the
total sale Consideration, registration charges, stamp duty
and other charges and also subject to the Allottee having
comphed with all formalities or documentation as
prescribed by the Company, the Company proposes to offer
the possession of the said Shop to the Allottee within a
period of 42 months from the date of signing of this
agreement or approval of the Building plans,
whichever is later. The Allottee further agrees and |
understands that the Company shall additionally be |
entitled to a period of 6 (six month) ("Grace period”),
after the expiry of the said Commitment Period to allow

for unforeseen delays beyond the reasonable control of the |
Company. '
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S.No. | Particulars Details w.r.t | Details w.r.t.
CR/2834/2023 CR/2835/2023
L | complaint filedon | 12.06.2024 12.06.2024
e Reply filed on 18.09.2024 18.09.2024
3| Allotment letter 24.04.2015 23.05.2015
[Page 19 of the | [Page 28 of complaint]
| complaint]
* Unit no. B-Ol?;-‘%i??;)ﬁ_ﬂd Floor B-009, Ground Floor
i
[Page]@'?bfc&nplalnt] [Page 28 of complaint]
# Super area 548 Squ Bty | _ 386 Sq. Ft.
[Page iﬁ"aﬁsﬁ%nplaint] [Page 28 of complaint]
6| Builder buyer | 20.01.2016 01.09.2015
agreement execﬁted [Page 24 of complaint] ~ | [Page 33 of complaint]
on ‘
o Endorsement i_n"‘ 12.07-.2.0}18‘ Not Applicable
favour — of  ‘thellipage 96 and 97 of
complainant W Cbrﬁplaim]
®  |Due  date v 7of | 20.00:2020 01.09.2019 |
possession ¢ j[Calcizia'n‘ted to be 42| (Calculated to be 42 !
months, from the date of | months from the date of‘
execution of BBA, as date | execution of BBA, as date |
of approval of building | of approval of building |
plans is not on record + | plans is not on record +
Grace period of 6 months | Grace period of 6 months |
being unqualified and | being unqualified and |
unconditional] unconditional)
% | Total sale price of |Rs.70,07,550/- Rs. 46,32,000/-
the flat [Page 69 of complaint] | [Page 77 of complaint]
10| Amount paid by the | Rs. 83,43,109/- Rs. 48,24,466 /-
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complainant [As alleged on page 12 of | [As alleged on page 13 of
complaint] the complaint]
1| occupation 10.10.2023 10.10.2023
certificate [Page 62 of reply] [Page 62 of reply]
12| Offer of possession | 15.10.2023 15.10.2023
[Page 128 of complaint] | [Page 123 of complaint]
13- | Letter of possession | 18.03.2024 18.03.2024
[Page 141 of complaint] | [Page 134 of complaint]
14| Conveyance deed | 08.04.2024 08.04.2024
' &[P-ag'é";l?BI qfl'complaint] [Page 26 of reply]
1. Relief sought /3, DPC: N 1. DPC
& f2. ﬁefi:hﬁd»-on"account of | Refu.nd 01'1 account of
s Spebificatihs §pec1ﬁcatlons |
improvement charges improvement charges |
amounting to  Rs. amounting to Rs. |
64,664/- and glass 45,548/- and glass
ddbr charges door charges |
amounting _ to  Rs. amounting to Rs. ‘

The aforesaid complaints Wt;é_ filed by the complainant against the

promoter on account _of 'violfati-_on of the builder buyer’s agreement

executed between the parties inter se in respect of said unit for seeking

award of delayed possession charges and others.

It has been decided to treat the said complaints as an application for

non-compliance of statutory obligations on the part of the

promoter/respondent in terms of section 34(f) of the Act which

mandates the authority to ensure compliance of the obligations cast

upon the promoter, the allottee(s) and the real estate agents under the

Act, the rules and the regulations made thereunder.
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<2 GURUGRAM :
6. The facts of both the complaints filed by the

complainant(s)/allottee(s) are also similar. Out of the above-
mentioned case, the particulars of lead case CR/2834/2024 titled as
Prateek Sachdeva (Through SPA Holder, Satish Kumar Sharma) Vs.
M/s Shine Buildcon Pvt. Ltd. are being taken into consideration for
determining the rights of the allottee(s) qua delayed possession
charges.

Unit and project related detaflg et~

The particulars of unit detailsﬂéa‘lé tmnsideration the amount paid by

the complainant, date of prop0§ed handmg over the possession, delay

period, if any, have been detalled in the following tabular form:
| -

Sr. Particularsi Details
No. 1 "
1. | Name of the pro];éc_‘t_ | “70 Grandwalk”, Sector 70, Gurugram, Haryana
2. | Projectarea 2.893 acres |
3. | Nature of the project Commercial Complex
4. |DTCP license no. and| .34 of 2012 dated 15.04.2012
validity status thd up to 14.04.2020
5. | RERA Registered/ not '29 of 2017 dated 28.07.2017
registered Valid up to 30.06.2022
6. | Revised building plans | 01.09.2016
approved on [Page 68 of reply]
7. | Allotment letter 24.04.2015

[Page 19 of the complaint]
8. | Unit no. B-017, Ground Floor

[Page 19 of complaint]

9. | Unitarea admeasuring | 548 Sq. Ft. (Super Area)

[Page 19 of complaint]
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10.

Date of execution of
BBA b/w

allottees

original
and the

respondent

20.01.2016
[Page 24 of complaint]

i

Possession clause

Clause 13. POSSESSION AND HOLDING
CHARGES

“(ii) subject to Force Majeure, as defined herein
and further subject to the Allottee having
complied with all its obligations under the terms
and conditions of this Agreement and not having
defau!ted under any provision(s) of this

*A‘q:‘eeﬁ:ept ‘including but not limited to the

nel ‘payment of all dues and charges including
the * total- sale Consideration, registration
| ca%r%es stamp duty and other charges and also
subject td"the Allottee having complied with all

| formalities or documentation as prescribed by

the Company, the Company proposes to offer the
possession of the said Shop to the Allottee within
a period of 42 months from the date of
signing of this agreement or approval of the
Building plans, whichever is later. The

\ Allottee further agrees and understands that the |
| Company 'shall additionally be entitled to a

.period of 6 (six month) ("Grace period"), after
the expiry of .the said Commitment Period to
allow for unforeseen delays beyond the
reasonable control of the Company.”

Al (Emphasis supplied)
[As per BBA on page 46 of complaint]

12

Due date of possession

20.01.2020

[Calculated to be 42 months from the date of
execution of BBA, as date of approval of
building plans is not on record + Grace period
of 6

months being unqualified and

unconditional]

13.

Sale Consideration

%70,07,550/-
[As per BBA on page 69 of complaint]
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14. | Amount paid by the |X83,43,109/-
complainant | [As alleged by the complainant on page 12 of
complaint]
15. | Agreement to sell b/w | 18.06.2018
the complainant and | [Page 90 of complaint]
the original allottees
16. | Transfer certificate /| 12.07.2018
endorsement in favour | [Page 96 and 97 of complaint]
of the complainant
17. | Occupation certificate 1(1|102023
[Page 62 of reply]
18. | Offer of possession 15.10.2023
\ _ [P!'E;gE-IZ-E_J_'_.of complaint]
19. | Letter of posséssion’ | 18.03.2024
I} [Page 141 of complaint]
20. | Conveyance deed 08.04.2024
[Page 148 of complaint]

Facts of the complaint

The

complaint:

i

complainant has made the following submissions in the

|
That the present complaint is being filed by Sh. Satish Kumar

Sharma being-empowered by the complainant vide his Special
Power of Attorney dated 28.11.2023. The respondent gave
advertisement in various leading Newspapers about their
forthcoming project named “70 Grandwalk” by Tapasya at Sector-
70, Gurugram, Haryana by the respondent whereby promising
various advantages and being lured by the false commitments of

the respondent company, the complainant booked a shop shop in

the said project.

Page 7 of 28




ii.

iil.

iv.

Complaint No. 2834 of 2024 and Anr.

That the original allotee (Sanjana Mangla) paid a booking amount
of Rs. 4,00,000/- on 03.09.2014 to the respondent and a Shop no.
B-017, Ground Floor, 70 GRANDWALK having super area of 548
sq. ft. for a total cost of the unit of Rs. 70,07,550/- was allotted
vide an Allotment Letter dated 24.04.2015. Thereafter, a Buyer’s
Agreement was duly executed between the original allottee and
the respondent on 20.01.2016. As per clause 13(ii) of the Buyers
Agreement, the respondent had agreed to deliver the possession
of the subject unit within Lé?:’{months from the date of signing of
the buyer’s agreement or’ app“roval of building plans, whichever is
later with an extended glfac::e_penod of 6 months. The buyer’s
agreement was executed ti,)n ‘2_'0“._01.20'16 and the respondent had
to deliver the possession of the subject unit by 19.07.2019. That
despite receiving substantial payments from the original
allottee/complainant as per the demands raised by the
respondent for. the said shop, the respondent failed to deliver the
possession of the‘shop within stipulated time as per the buyer’s

agreement. |
That the complainant vide Agreement to Sell dated 18.06.2018
purchased the sugject unit from the Original Allotee and as per
the terms and conditions of the Agreement to sell dated
18.06.2018, the complainant applied for Transfer/Assignment
vide letter dated 05.07.2018 of the Shop in favour of the
complainant to the builder.

That being satisfied by the Agreement to sell, and the letter dated
05.07.2018, the subject unit was transferred in the name of the

complainant by the respondent and a Transfer Certificate and
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Endorsement/Nomination letter dated 12.07.2018 was issued by
the respondent in the name of the complainant. The complainant
was asked by the respondent to submit an Affidavit and
Indemnity Bond-cum-undertaking dated 12.07.2018.

That as the shop was transferred in the name of the complainant,
the complainant paid a sum of Rs. 2,46,185/- and Rs. 15,30,710/-
on the date of transfer itself i.e, 12.07.2018 on the asking of the
builder/respondent. |

That after making the pay@_eﬁtsﬁ_as demanded by the respondent,
the complainant had wrltten ﬁﬁ_ﬁ1erous emails to the respondent
requesting the b_.uﬂaer to !pgpv_ide the status of the project and
possession of the ‘samel_é';t: the respondent failed to reply the
emails of the complainant. When the project was launched by the
builder, the _i(,:o}nplai'riaht was shown broacher whereby a
Multiplex was tlhereI in the project and later without the consent
of the allotees; the multiplex was converted into a Banquet Hall
and no consent whafsoéve!t‘ was taken by the respondent from the
allottees regarding the same and as such the respondent is in
clear violation of th;proﬁﬁiogs of the RERA Act.

That the delivery of possession of the shop allotted to the
complainant had been delayed due to the non-completion of the
said project by the respondent on time due to illegal
misappropriation of funds and malafide intentions of the builder.
After regular follow-up, the respondent issued Offer of Possession
letter in respect of the subject unit on 15.10.2023 i.e., after a delay
of about 51 months and raised a demand to the tune of Rs.

32,46,288/-. On receiving the demand, the complainant vide email
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dated 28.10.2023, 02.11.2023, 03.11.2023 and 13.11.2023 raised
their objections to the demand and possession letter as certain
charges which were not part of Buyers Agreement were also
charged in the demand i.e. Specifications Improvement Charges to
the tune of Rs. 64,664 /- and Glass door charges amounting Rs.
48,380/~ in addition to interest amount of Rs. 3,89,669/- along
with GST calculated @ 20%. The complainant also requested the
respondent to adjust the Delay Possession Charges from the
Demand as per the RERiA Act and to handover the physical
possession of the subject 1umt after taking the balance payment
from the complainant but l;o no effect.

That left with no options as the bullder was not responding to the
communications of the co,mpla_lnant regarding the discrepancies
in the Possession letter and Demand Letter dated 15.10.2023, the
complainant topk»ithe physical possession of the subject unit on
18.03.2024 uhae}: protest after making payment of the amount as
demanded by the °res”p0naent reserving their right of DPC as per
the RERA Act and ﬁ»nail)},:the conveyance deed of the shop was
also executed o-jp 9“8:’04._20‘24 in favour-of the complainant and
the said fact was also communicated by the complainant to the

builder vide emails dated 09.03.2024 and 18.03.2024.

C. Relief sought by the complainant:

9. The complainant has sought following relief(s):

i.

Direct the respondent to pay Delay Possession charges on the
total amount of X 83,43,109/- paid by the complainant for the

delayed period at the prescribed rate of interest from due date of

possession till the actual date of handover.
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1.

i.

iv.

10.

11.

On

Direct the respondent to refund the amount taken from the
complainant on account of Specifications Improvement Charges
to the tune of X 64,664 /- and Glass door charges amounting %
48,380/- and also direct the respondent to refund the Interest
amount charged @ 20% on the delayed payments amount to %
4,27,223/-.

Direct the respondent to pay X One Lakh as litigation cost.

Any other relief that thisE Authority deems fit in the facts and

circumstances. : —
&

the date of hea;:mg, T“%he authorlty explained to the

respondent/ promoter about thbe congaventlon as alleged to have been

committed in relatlon to sectmwll(@) (a) of the Act to plead guilty or

not to plead gullt:y.x

Reply by the respbniient

The respondent céflfegéted the complaint on the following grounds by
way of reply dated 18:09.2024+

I.

That the present complaint-is-not maintainable as the Buyer’s
Agreement dated 29».591.2‘0%1:'6 was executed between the parties
before coming;: inlp force of the relevant provision of the Act and
the Rules. These_xléga] provisions have been authoritatively held to
be prospective in operation and these do not apply retrospectively
before coming into force w.e.f. 01.05.2017. Hence, no interest can
be imposed upon the respondent under the provisions of sections
12, 18 or 19 of the Act as the parties are bound by the terms and
conditions agreed and contained in the Buyer's Agreement dated
20.01.2016 which was executed prior to coming into force of
sections 3-19 of the RERA Act/Rules. Hence, the Hon’ble Authority
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has no jurisdiction to modify the terms and conditions of Buyer's
Agreement dated 20.01.2016. This Hon’ble Authority has no power
to re-write the contract between the parties.

That further, Conveyance Deed bearing Vasika No. 276 dated
08.04.2024 has already been registered in favour of the
complainant. The complainant being satisfied by the discounts
offered by the respondent, got the Conveyance Deed registered in
his favour and assured that he shall not claim any compensation on
account of delayed posses$_§gn charges. The complainant has no
right to claim any amouﬂlt 'foi_' delayed possession as agreed
between the parties as per 'Iﬁlquse 8 of the Conveyance Deed dated
08.04.2024. S

That in around April, 2015, thé complainant learned about the
project and approached the respondent repeatedly to know the
details of the :p't*.ojeg:t.' The'compl'ainant further enquired about the
specification and“'icéracity of the project and was satisfied with

every proposal deemed nécessary for the development of the

|
That even as per clahse‘lB_(ii) of the Buyer's Agreement dated

project.

20.01.2016, the respondrnt was not liable to pay any
compensation to the complainant. As per clause 13 (ii) of the
Buyer’s Agreement, the complainant was entitled for compensation
for delayed period, if any, @ Rs. 5/- per sq. ft. of the super area for
every month of delay until the actual date fixed by the company for
handing over of possession of the shop to the complainant which
was subject to force majeure. The occupation certificate dated

10.10.2023 has been issued to the respondent by the competent
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authority. The respondent has offered possession of the shop to the
complainant vide letter dated 15.10.2023. The respondent has
already handed over possession to the complainant and the
conveyance deed has also been executed in favour of the
complainant. The respondent has already paid the entire
compensation for delayed possession which is duly accepted and
acknowledged by the complainant.

That as per clause 13(iv) of buyer s agreement, the parties agreed
that in case the completlon bﬁ@the said shop is delayed due to Force

Majeure, then the commitir nt perlod and/or grace period and/or

extended delay perlod as the case may be, shall be extended
automatically to the extent of the delay.

That the respondent has already obtained the occupation
certificate for the unit of the complainant and has conveyed the
title of the shop by way of a registered conveyance deed dated
08.04.2024 in fave’u:r of the complainant. The complainant is bound
by the terms and “conditions of ‘a registered document, i.e.
conveyance deed dated 08.04.2024 in which the complainant
specifically and categorically admits that he has no further claim
against the - respondent, ~The complainant cannot seek
interpretation of terms and conditions of a registered document
from this Hon’ble Authority.

That the development of the project was affected due to the Covid-
19, and accordingly the respondent is entitled for an extension of 6
months in due date of possession. The respondent knowing all the
facts and situations agreed to the same and accepted the discounts

already given by the respondent and accepted the possession of
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the shop without any objection and undertook not to raise any
other claim on account of delayed possession charges since
delayed possession charges have already been paid to the
complainant. It may also be noted that the date of offering
possession was to be calculated from the date of sanctioning of
revised building plans approved by the concerned authority on
01.09.2016. The respondent herein was entitled for extension for
such period of delay caused due to force majeure being purely
beyond the control of the rep'pondent

That it is an evident fact that since starting the respondent was
committed to complete the constructlon of the project within the
proposed tlmehne and t[ll date  had invested an amount
approx. 31,20 00 00 ,000/- towards completion of the project
including  both ' the “land cost and - construction related
costs/expendi}:ﬁ?je:s. The fesﬁondent under bonafide had already
paid EDC/IDC charges in full to the concerned department and on
the contrary, the° collection from the allottees of the project was
only approximate Rs. 45,00!,'00,0'00/—. The respondent has already
spent more amount t'h:an collected from the allottees in completion
of the project-and even obtained occupation certificate from the
concerned department which apparently proves that there was
never any malafide on the part of the respondent and there is no
intentional delay in completion of the project. The respondent is
not liable to pay any delayed charges to the complainant.

That in accordance with the provisions of the Act, the respondent
had even applied for registration of the said project with the Ld.
Authority vide application dated 20.07.2017 and upon receiving
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the said application, the Ld. Authority had granted registration to
the respondent for the project in question vide registration no. 28
of 2017 dated 28.07.2017.

That the respondent was committed to complete the development
of the project and handover the possession with the proposed
timelines. The developmental work of the said project was slightly
decelerated due to the reasons beyond the control of the
respondent due to the 1mpact of GST Act, 2017 which came into
force after the effect of d¢mongtlsat10n in last quarter of 2016

1'

which stretches its ads erise»g

effect in various industrial,
construction, busmess area even in 2019. The respondent had to
undergo huge obstacle dpe to effect of demonetization and
implementation of the GST. | _

That the devg{opment of project of the respondent was also
adversely affécted due to various directions of National Green
Tribunal or statutory» authorltles etc. The various dates during
which the constructlons of the ‘project was affected have been

detailed as under:

4

Sr.

No.

COURTS, AUTHORITIES ETC. TITLE DURATION OF BAN |
/ DATE OF ORDER

National Green Tribunal | Vardhman Kaushik | 08.11.2016 - 16.11.2016
/08.11.2016 Vs. (8 days)
& 10.11.2016 Union of India

/09.11.2017 Vs. after 10 days
Union of India (10 days)

National Green Tribunal | Vardhman Kaushik | 18.12.2017 — 08.01.2018
/18.12.2017 Vs. (22 days)
Union of India

Delhi Pollution Control Committee | Order/Notification | 14.06.2018 — 17.06.2018

(DPCC), Department of | dated 14.06.2018 | (3 days)
Environment, Government of NCT
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of Delhi /14.06.2018 ]
3 Haryana State Pollution Control Press Note — 01.11.2018-12.11.2018
Board/  Environment  Pollution 29.10.2018 and (11 days)
(Prevention & Control Authority)- | later extended till
EPCA 12.11.2018
6. Hon’ble Supreme Court/ 3 days Construction | 24.12.2018 —-26.12.2018
23.12.2018 ban in Delhi/NCR | (3 days)
7. Central Pollution Control Board 26.10.2019 - 30.10.2019 |
(5 days)
8. Environment Pollution (Prevention Complete Ban 01.11.2019-05.11.2019
& Control Authority)-EPCA- Dr. (5 days)
Bhure Lal, Chairman g
9. Supreme Court — 04.11.2019 U4 wM €.MehtaVs. | 04.11.2019 - 14.02.2020 (3
: . Uruon Of India months |1 days) ﬁ
SEAS W P. (C) |
17 1302971985
10. | Ministry of Housing & Urban | Not;ﬁcatlon dated | Complete 9 months extension
Affair, Government’ of India & 2‘8”05 2020 with effect from 25.03.2020
Covid-19 Lockdown 2020 ol ST (9 months) |
¥ 1 |
11. | Covid-19 Lockdown 2021 8 weeks ='
=IOTAL,~ | 1.4 years (approx.)
xii.  As per the aforesald calculations, the date to offer possession has

Xiil.

to be extended by approxzmately 1.4 years. Subsequently in June,
2021, after the rer_{loval of the Covid-19 restrictions, it took time
for the workforce tb commute back from their villages, which led
to slow progress of the rﬁﬁmpletmn of project. Despite, facing
shortage in workforce, materials and transportation, the
respondent managed to continue with the construction work. The
respondent also had to carry out the work of repair in the already
constructed building and fixtures as the construction was left
abandoned for more than 1 year due to Covid-19 lockdown. This
led to further extension of the time period in construction of the
project.

That despite, after facing various hindrances in mid-way of the

construction of the project, the respondent herein has managed to
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complete the construction of the project. It is further submitted
that the respondent has already obtained occupation certificate on

10.10.2023 and has got conveyance deed dated 08.04.2024

executed in favour of the complainant.

xiv.  That the complainant herein, has suppressed the above stated facts

12

13.

14.

and have raised this complaint under reply upon baseless, vague,
wrong grounds and have mislead this Hon'ble Authority, for the
reasons stated above. It is further submitted that none of the reliefs
as prayed for by the Coriilﬁl'éinant are sustainable before this
Hon’ble Authority and in t’-‘f'lfgii"ntetest of justice.
Written submissions filed by the respondent and the complainant are
also taken on record ar;_d écogiéi,&ered by the authority while
adjudicating upon the relief soEUght by the complainant. Copies of all
the relevant documents have been filed and placed on the record.
Their authenticity 'is ‘not in di;spute. Hence, the complaint can be
decided on the basis Qf these undisputed documents and submission

made by the parties.

e

Jurisdiction of the authority- ’

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the pll'esent complaint for the reasons given
below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning
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area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.Il  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11

(4) The promoter shall- :

(a) be responsible for all- obhganons, responsibilities and
functions under the provisions ‘of this Act or the rules and
regulations made ther‘eu der‘*or to the allottees as per the
agreement for sale,.or to. the association of allottees, as the
case may be, till: the conveyance of all the apartments, plots or
buildings, as the case may,be, to the allottees, or the common
areas to the association of allottees or the competent
authority, as the case maybe

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the real
estate agents under this Act and the rules and regulations

made thereunder. |
So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to dec;:ide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage.
Findings on the objections raised by the respondent

F.I Objection regarding jurisdiction of authority w.r.t buyer’s
agreement executed prior to coming into force of the Act
The respondent raised an objection that the authority is deprived of

the jurisdiction to go into the interpretation of, or rights of the parties

inter-se in accordance with the flat buyer’s agreement executed
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between the parties as the same had been executed prior to coming
into force of the Act or the rules made thereunder.

The authority is of the view that the Act nowhere provides, nor can be
so construed, that all previous agreements will be re-written after
coming into force of the Act. Therefore, the provisions of the Act, rules
and agreement have to be read and interpreted harmoniously.
However, if the Act has provided for dealing with certain specific
provisions/situation in a speciﬁ_c/particular manner, then that
situation will be dealt with in ‘%I;c_cb;ﬁance with the Act and the rules
after the date of coming into fot'éej E}f"the Act and the rules. Numerous
provisions of the Act save the prowsmns of the agreements made
between the buyers and sellers The sald contention has been upheld
in the landmark Judgment of Néelkamal Realtors Suburban Pvt. Ltd.
Vs. UOI and others. (W.P 2737 of201 7) decided on 06.12.2017 which

provides as under:

“119. Under the provisions of Section 18, the delay in handing over
the possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promoter......

122.  We have already discussed that above stated provisions of
the RERA are not retrospective in nature. They may to some extent
be having a retroactive or quasi retroactive effect but then on that
ground the validity of the provisions of RERA cannot be challenged.
The Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing contractual rights between the parties in
the larger public interest. We do not have any doubt in our mind
that the RERA has been framed in the larger public interest after a
thorough study and discussion made at the highest level by the

Standing Committee and Select Committee, which submitted its
detailed reports.”
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Iso, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya,in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi

retroactive to some extent in operatfon and will be applicable to the

n r nter: en_pri coming in
jon of the 2 the tr jon are still i roc

completion. Hence in case of delay in the offer/delivery of possession
as per the terms and conditions of the agreement for sale the
allottee shall be entitled to.the interest/delayed possession charges
on the reasonable rate of i interest as provided in Rule 15 of the rules
and one sided, unfair ajld unreasonable rate of compensation
mentioned in the agreemehtfor sa!e is liable to be ignored.”

The agreements are sacrosancIEt save.and except for the provisions
which have been abrogated bjd the Act itself. Further, it is noted that
the agreements have been executed in the manner that there is no
scope left to the allottee to negotlate any of the clauses contained
therein. Therefore, the autholrity is of the view that the charges
payable under vanous heads shall be payable as per the agreed terms
and conditions of the. agreement subject to the condition that the same
are in accordance with. the plans/permissions approved by the
respective departmgnts/comﬁetent authorities and are not in
contravention of the Act z;nd tlLe Rules made thereunder and are not
unreasonable or exorbitant in nl[ature.

F.II  Whether the execution of the conveyance deed extinguishes the
right of the allottee to claim delay possession charges

The respondent contended that Conveyance Deed dated 08.04.2024
has already been registered in favour of the complainant and the
complainant has no right to claim any amount for delayed possession
as agreed between the parties as per clause 8 of the Conveyance Deed

dated 08.04.2024.
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The authority has already decided the said issue in the complaint titled
as Varun Gupta. Versus Emaar MGF Land Ltd. (CR/4031/2019)
wherein it was held that taking over the possession and thereafter
execution of the conveyance deed can best be termed as respondent
having discharged its liabilities as per the buyer’s agreement and upon
taking possession, and/or executing conveyance deed, the
complainant never gave up his statutory right to seek delayed
possession charges as per the provisions of the said Act. Also, the same
view has been upheld by the l-llon'ble Supreme Court in case titled as
Wg. Cdr. Arifur Rahman l{liéﬁaiideleya Sultana and Ors. Vs. DLF
Southern Homes P!{t_»ljtd-. (nqw Known as BEGUR OMR Homes Pvt.
Ltd.) and Ors. [Ci\“ril.-;appeal‘_xv}é;.ﬁZg? 0f2019) dated 24.08.2020.

Further, Hon’ble ‘H‘é_iryana Real Estate Appellate Tribunal vide order
dated 14.01.2025 in appeal bearing no. 12 of 2021 titled as “Renu
Garg Vs. Pioneer Urban Land Infrastructure Ltd.” wherein the
matter was remitted to the Authority to be decided afresh keeping in
view the law laid down.in Arifﬁr Rahman Khan's case (supra) and any
other precedent on which learned counsel seek to place reliance.

The authority is Q‘f t’he-”;;%ew :t_liiat allottees have invested their hard-
earned money which there is no doubt that the promoter has been
enjoying benefits of and the next step is to get their title perfected by
executing a conveyance deed which is the statutory right of the
allottee. Therefore, in furtherance to the Hon'ble Apex Court
judgement and the law laid down in the Wg. Cdr. Arifur Rahman
(supra), the authority holds that even after execution of the
conveyance deed, the complainant cannot be precluded from his right

to seek delay possession charges from the respondent-promoter.
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G. Findings on the relief sought by the complainant

G.1 Direct the respondent to pay Delay Possession charges on the total
amount of X 83,43,109/- paid by the complainant for the delayed
period at the prescribed rate of interest from due date of possession
till the actual date of handover.

25. In the present complaint, the complainant intends to continue with the
project and is seeking delay possession charges as provided under the
proviso to section 18(1) of the Act. Section 18(1) proviso reads as

under:

“Section 18: - Return ofamgg{ifdnd compensation

18(1). If the promoteq-.}gif.:s‘“‘rt(:' complete or is unable to give
possession of an apartfnenrt, plot, or building, —

.......................... » =

Provided that where an aila;cée‘ac)es not intend to withdraw from
the project, he ishall be ”p!aid, 5} the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

26. Clause 13(ii) of the bﬁyer"s agreement (in short, agreement) provides

for handing over of possession and is reproduced below:

“13. POSSESSION AND HOLDING CHARGES

(ii) Subject to Force Majeure;as defined herein and further
subject to the Allottee having complied with all its obligations
under the terms and cong‘ftiéns of this Agreement and not
having defaulted under any provision(s) of this Agreement
including but not limited to the timely payment of all dues and
charges including the total sale Consideration, registration
charges, stamp duty and other charges and also subject to the
Allottee  having complied with all formalities or
documentation as prescribed by the Company, the Company
proposes to offer the possession of the said Shop to the Allottee
within a period of 42 months from the date of signing of
this agreement or approval of the Building plans,
whichever is later. The Allottee further agrees and
understands that the Company shall additionally be entitled
to a period of 6 (six month) ("Grace period"), after the
expiry of the said Commitment Period to allow for unforeseen
delays beyond the reasonable control of the Company.”
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period: The promoter has proposed to hand over the possession of
the subject unit within a period of 42 months from the date of signing
of this agreement or approval of the building plans, whichever is later
and further additionally be entitled to a period of 6 months as Grace
period. In the present matter, the date of building plan approval is not
placed on record, and in absence of the same, due date is ought to have
been calculated from the date pf execution of the buyer’s agreement.
The buyer’s agreement was e}deeuted inter se parties on 20.01.2016.
Thus, 42 months from 20.01. 26I6 ‘comes out to 20.07.2019. Further,

grace period of 6 months is allowed ‘to the respondent being

unqualified and uncondltlonallfo; ’t\;lae force majeure. Thus, the due
date of handing over possess:on comes out to be 20.01.2020.
Admissibility of dela} possession charges at prescribed rate of
interest: Proviso to §ection 18 provides that where an allottee does
not intend to withdraw from the project, he shall be paid, by the
promoter, interest for every mloqth of delay, till the handing over of
possession, at such rate as li'nﬁj( be prescribed and it has been
prescribed under rule 15-of the rules. Rule 15 has been reproduced as
under:

Rule 15. Prescribed rate of therest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
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interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 09.05.2025 is 9.10%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 11.10%.

The definition of term ‘interesr as defined under section 2(za) of the

Act provides that the rate of i w\"_st chargeable from the allottee by

the promoter, in case of defaultwshall be equal to the rate of interest
which the promoter shall be‘hable to pay the allottee, in case of
default. The relevarit sectlon is Eeproduced below:

“(za) "interest" means the rates of interest payable by the promoter or
the allottee, as the case may be..

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promotershall be liable to pay the allottee, in case of default;

(ii)  the interest, gaya,ble by the promoter to the allottee shall be from
the date the proamater received the amount or any part thereof till
the date the amount or part.thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall
be charged at the prescribed rate ie., 11.90% by the respondent
/promoter which is the same as is being granted to the complainant in
case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied that
the respondent is in contravention of the section 11(4)(a) of the Act by
not handing over possession by the due date as per the agreement. By

virtue of clause 13(ii) of the buyer’s agreement executed between the
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parties, the possession of the subject apartment was to be delivered by

20.01.2020 as delineated hereinabove. The occupation certificate was
obtained by the respondent from the competent authority on
10.10.2023 and the possession of the subject unit was offered to the
complainant on 15.10.2023. Subsequently, physical possession was
taken by the complainant on 18.03.2024 and conveyance deed was
executed in favour of the complainant on 08.04.2024.

34. Accordingly, the non- compllam,:e of the mandate contained in section

| e@gn “18(1) of the Act on the part of

the respondent is establlshed‘

11(4)(a) read with proviso to

':_?'s&h the complainant-allottee shall
be paid, by the respondent-pi'omoter mterest for every month of
delay from due date of possermn fje 20. 01 2020 till valid offer of
possession plus / | moglths after bbtammg occupation certificate from
the competent au@ﬁority or actual handing over of possession
whichever is earliéf?,‘_éis, per section 18(1) of the Act of 2016 read with
rule 15 of the rules. "y

35. The following tabl.é"concl'udés\ the time period for which the
complalnant-allottee is entltled ‘to delayed possession charges in terms

of proviso to section 18(1] of th Act:

S.no. | Complaint no. Due date of | Offer of | Period for which |
possession possession | the complainant
are entitled to DPC ﬁ‘

1. CR/2834/2024 | 20.01.2020 15.10.2023 We.f. 20.01.2020 till
valid offer of |
possession plus 2 |
months after
obtaining occupation
certificate from the
competent authority
or actual handing
over of possession,
whichever is earlier.
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CR/2835/2024 | 01.09.2019 15.10.2023 W.e.f. 01.09.2019 till
valid offer of
possession plus 2
months after
obtaining occupation
certificate from the
competent authority
or actual handing
over of possession,
whichever is earlier.

G.IT  Direct the respondent to refund the amount taken from
the complainant on account of Specifications Improvement
Charges to the tune off 64,664/- and Glass door charges
amounting ¥ 48,380/- and also direct the respondent to
refund the Interest amount
payments amount to % 4,27,223/-.

In the above-mentioned g_e_li'gf _sought by the complainant, the

Authority observes that the __ﬁqu_a-ngggl liabilities between the allottee
and the promoter come to an end after the execution of the
conveyance deed except for the statutory rights under the Act of 2016.
The complainant could have asked for the claim before the conveyance
deed got executed i)eﬁzéen the parties.

Moreover, the clause 8-of the ;conveyance deed dated 08.04.2024 is

| il
also relevant and reproduced hereunder for ready reference:

“8. That the Vendee hasalready taken the possession of the said Unit after
having inspected and fully satisfied himself/ herself/ themselves/ itself
and confirms that the development of the Project has been carried out on
the Project Land with clear title-and in accordance with the approved
service estimate plan and sanctioned plans and the agreed specifications.
The Vendee further confirms that before taking over physical possession
of the said Unit the Vendee has inspected /checked and verified all
material aspects and has no complaints/ claims in this regard including
but not limited to area of the said Unit, all amenities, specifications of the
said Unit and all services rendered and / or to be rendered and that the
Vendee has no objection, complaint or claims with respect to same. The
Vendee assures the Vendor that he/ she/ they/ it shall not raise any
objection or make any claim against the Vendor in respect of the
Unit and/or the said Project, development and /or any item of work
which may be alleged to have been and/or not have been carried out
or completed and/or for any reason whatsoever and such claim
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and/ or objection, if any, shall be deemed to have been waived by the
Vendee. The Vendee further assures the Vendor that he/ she/ they/ it
shall not claim any interest and/or compensation against the Vendor in
respect to the delay in handing over of the Unit and such claim shall be
deemed to have been settled by the Vendee.”

Therefore, after execution of the conveyance deed the complainant-
allottee cannot seek any refund of charges other than statutory
benefits if any pending. Once the conveyance deed is executed and
accounts have been settled, no claims remain. So, no directions in this

regard can be effectuated at this stage.

Directions of the authority ; |

Hence, the authority hereby pass'éé this order and issues the following

directions under section 37”?'0”f;*'”'the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to

the authority undersection 34(f):

i. The respond“en't/prohloter is directed to pay interest to the
complainant(s) -a;%\ai.n‘"st fhe paid-up amount at the prescribed rate
of 11.10% p.a. for every fmonth of delay from the due date of
possession ie., 20.0_1.2(12b till valid offer of possession plus 2
months after obfainiﬁ*g OCCt;lpation certificate from the competent
authority or actual handfng over of possession, whichever is
earlier, as per section 18(1) of the Act of 2016 read with rule 15
of the rules. The due date of possession and the date of
entitlement of delay possession charges are detailed in table
given in para 35 of this order.

ii. The arrears of such interest accrued from the due date of
possession till the date of order by the authority shall be paid by

the respondent-promoter to the complainant-allottee within a
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period of 90 days from date of this order and interest for every
month of delay shall be paid by the promoter to the allottee
before 10 of the subsequent month as per rule 16(2) of the rules.
The complainant(s) is directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period.

The rate of interest chargeable from the allottee by the promoter,
in case of default shall be charged at the prescribed rate i.e,
11.10% by the respondent/promoter which is the same rate of
interest which the promol i,é;;j--__s_hall be liable to pay the allottee, in
case of default i.e., the délegdgﬁossession charges as per section
2(za) of the Act. { § B

The respondgnot/ptomotgir\__s}:ig;lsj[k not charge anything from the

complainant which is not the part of the buyer’s agreement.

40. This decision shall mﬁtatis mutandis apply to cases mentioned in para

3 of this order.

41. True certified copies of this order be placed on the case file of each

matter.

42. The complaint and application, ;if any, stands disposed of.

43. File be consigned to re_,éistry.

IGRANL, v

Dated: 11.04.2025 (Arun Kumar)

Chairman
Haryana Real Estate Regulatory
Authority, Gurugram
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