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THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

compla'nt No.511l of 2021

5111of2023
za.os,2024

1. Viiay Kapoor

Both R/or l0l, DDA I'larket HarGobrndEnclave
onoosite Shantr l\4ukand Hospital

Vikas NaBar Extension, New Delhi-110092'

versus

i\,1/s Adani 142K Projects LLP.

Registe.ed Office atrPlot No' 83,

Adani tlouse, Secto r3 2, lnstitutional A Iea'

Gurugram, HarYana-122001.

CORAM:

Shri Ashok Sangwan

APPEARANCE:

ItarshitBatra [Advocate)

LokeshBhola (AdvocateJ

Member

ComPlainants

ResPondeflt

Complainants

ORDER

1. The present complaint has been filed by the complainants/allottees

under Section 31 ol the Real llstate [Regulation and Development] Act'

2016 (in short, the Act) read with rule 29 of the Haryana Real Estate

(Regulation and Developmcntl Rules' 2017 (in short' the Rulesl for

violation of seclioD 11t41(al ol the Act lvherein it is inter alia prescribed

that the promoter shall be rcsponsible for all obligations' responsibilities
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and functions under the provision olthe

made there under or to the alloitees

executed inter se.

A. Unitand project related details

2. lhe particulsrs of the project, the detaih of sale consideration' the

amount paid bv lhc complanrants' date of proposed handing over the

possession and delay period ii a'y, have heen detailed in the following

Oyster

LocatLon ot rhe prolect CuruSram.

Nature of the Project

307 of2017 dated 10.08 2017

Act or the rules and regulations

as per the agreement for sale

h

I

I

[i" 1,..*
no. I

1'l'"'"" Grande

E

Registered/not

021142-4,

-I
,|

F-l*

Regi

d-10.08 2017

no- 37

l

lreply)

37 ol2017

1',

2

J.

olreplyl

lApartment Areal

lsuper-Areal

187 sq.ft

198sq.ft.

l

8
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13. Total amount Paid bY the

complainant

iiu f*,,n0"..

27.05.2014

[As on page no. 38 ofreply)

Article 5

P oss es s io n ol APo rtm e nt

clause A) P0SSESSI0N:

27.11.2018

lcalculated 48 months kom the

date of execution of agreement,6

Within 4a manths from the dak of
execution of this agreement or

hom the dote of commencenent ol
construction, whichever is loter

wth agroce penod oJ6 nonths

IDn?hasis suPPtied] l

(^s on prse no i7 ol replyl

months Srace Periodl

Rs.1,90,66,100/

(As on page no.37 ofcomplaintl

Rs.98,04,481/

37 olcomplain0

19.05.2015

01.08.2015

05.u9.2015
l"^ l

I

15.

E
tAs on page no 36 ofcomplaint)

Buyers

I

9
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li occupation ceriil'jcate t2.02.2019

lFor Tower-land Hl

03.10.2022

Third party

B.

Complarnt No. Slll of Z02l

l

tacts ofthe comPlaint:

The.omplainants made the following submissions in thecomplaint'

L Tbat the complainants are the law-abiding and hardworking citizen

of countfy who had bookod a rcsidential unit in the real estate

project of the respondent known as "OystPr orande" located at

Sector-102/102A, Gurugram, Haryana'

Il. That the respondent M/s' Adani I42K Proiects LLP is a companv

duly incorporated and rcgistered Ltnder the Companies Act' 2013

and is respotrsible for the construction and dev€lopment of the said

Ill. That aro und 2012, the respo ndent was blazon ing its€lf as one of thc

suprenre real estate developers ln the market and predominantly

advertised and assured of its fine d€velopment status' speedv

procurement of the necessary licenses and permissions required

frorn lhc competcnt authority lor its group

ho!sing.levclopment, tlnr'ly dclivcry ol possession without ar')'

delays and the stellarqualitv ofits developments'

lv. That the respondent was principallv selling the idea of a supreme

living i. the future mrrounded !'ith a number of amenities likc

club House. Swimming l'jool, Cafeteria' Rainwater Harvesting etc'
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and harped on the aspirations oi the complainant to get such a

V. That respo.detrt assured lhe cornplainants that the unit shall be

delivered to the complainants in the next 3 yea's irom the date of

booking. Believing upon the said assuranc€s and representat'ons ol

the respondent, the complainant booked a unit i' the proiect ofthe

respondent through Applic.rtion Forrn dated 23'10'2012 bv payi'r8

a booking amoLrnt of Rs.15 00,000/- on 23 10 2012

VL That the complainant was subsequently allotted a unit bearing no''

1402 on l4th Floor in Buiiding_ll vide Allotment Lett€r daied

09.07.2013.

vll 'lhal sin.e the booking of the unit' the respordent miserably iailed

in living up to his assurances and has resultantiy' caused breach of

trust, breach of contract, and has undergone unfair trade practices

by taking exorbitant amount ol money lrom the complainant' over

and above the agre€d terms rnd conditions'

VIII. That the Dayment plan was structured to cull out exorbitant

amolrnt of nmney from the complainant by mere booking of a unit'

An amount ol l{s.99,02,526l_ was collected ar the starting stage ot

constrLrction only. The conrplainant contested against the said plan'

however, it was made very clear by the respondent that the

booking can only be made through such a plan or not' lt is

nertiDent to mention here that even tfter various follow ups and

reminders by the complaina'ts' the respondent was unable to

execute the Builder Buver Agreement (hereafter referred to as

'Agreement I tilldate
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lX. That the respondent, on every meeting and follow ups bv the

complainaDts assured thc execution ol the BBA but lailed to fulf,l

the same till datc. It is pertin.nt lo mention here that even after a

subsranrial payment of Rs.9902,526/', the respondent failed to

execute the BBA and provide the lawful possession oi the unit till

x. Thar, at thls stage, It is inrperative to mentlon here that the

complainants opted for the Construction LiDked Payment Plan" in

order to pay the installments/outstanding dues as per the

construction ofthe unit so as to be aware with time.

XL That the compl.rinaDts, till diie peid an amouDt of Rs.99,02,5261'

as per the demands raised by the respondent. That when the

complainants went to the construction site in order to check the

status oi the construction, the complainants were shocked to

observc that the basic coDstructiorr olthe unit rs yet to be complete'

The construciion work was going on in h very slow pace and the

demands were being raised by the respondent without the

mllestonebeingattained.

Xll. That being shocked and aggri{lved by the acts olthe respondenl the

complainants conta.ted the rcspondent in order to know the actual

date of completion of the project and due date of possession and

also requested for the exccution ofthe Agrecment The respondent

didn t givc any heed b tlrc rcquens olthe coDtplainants'

Xill. That since lhe respondent failed to execute the BBA till date, in

such circumstances, a reasonable time period has been taken into

consjderatiotr as per the order of thc Supreme Court in the casc

titled as "Fortune Inlrasaruct re vs Trevor D'Limd & Ors' which
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considered a time period of 3 vears to be the reasonable time from

rhe date of the Agreement That since

agreement has been cxecuted between the parties t'll date' the

period of 3 years shall be taken into consideration from date of

booking ofthe unit.

XIV. Th:t hcn.e, as noted .rbove the due datc comes out to be

23.10.2015. Iluc to non exccution of the llll^ till date and non-

completion of the unit as per the demands raised by the

respondeDt, lhe complainant contacted the representatives of the

respondent and visited the site oi the proje't in order to k'ow the

actual status ot the constmctioD of the projcct but to no avail' The

construction ofthe project was going on ln a very slow pace and the

demands ivere being raised without ieaching the milesbne ol

XV.That hencc, in the prentr casc, lhc comphinants shal) have thc

right to the refund of the €ntire amount along with lhe prescribed

rate ot interest. That the complainants, as per the stated payment

plan, h.rd provided for outst'rnding pavmeDts to the respondent as

per th. dem.nds raised by the respondent in lieu of lhe abov'

captioned un'L 'lhe'omplarndnt in orderto bu\ the un( has paid d

substantial amount ol Rs.g9,02's261l'' The possession of the unit

shall be provided to thcm otr time, ie' 23'102015 but the

respondent miserablv tuiled h Providing the same and the delav oi

almost 9 Years had occurred'

XVl. That the complainants have fulfilled all the demands raised by

the respondcnt trll lhe conrnNtate'l due datc' i'c'' 23 10 2015 and

the paynrents were stoPped when the complainaDts got the
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knowledge that the construction at tbe site

demands raised bY the resPondent'

XVIL That during the booking ol the said unit in question' the

respon.lent and his Authorized Representatives assured the

complairants that the unit shall be delivered to them within a span

ol three years lrom the daic oi booking but the respondent

miserably failed to comply with their own assurances and

representations,

Xvlll. At this stage, it is imperative to mention here that as per the

details in !h. 'A to Il lorm'nrbrritted bv th' respondent in the

Authority. l hc construction ol the project' started on 10'08'2017

wbereas, the demands raised by the respondent as per the

construction was started way back before on 03'02'2014 Hence'

the demands raised bv thc resfondctrt were ill€Saland invalid'

XIX. At this stage, it is inrperative to mention here that in spite oi

giving timely possession ol the unit to the complainants' the

respondent illegally and arbitrary sent a Cancellation Letter to the

conrplainani datcd 05 08 2016 tor non_paym'nts olthc outstand'Dg

XX. Thai as per the Cancellation Letter dated 05'08'2016' the

respondent very cunningly cancelled the unit of the complainant

due to del.ty in pavnreDt L) l iailc'l to consider the fact that the

presenl consiruction of the unit s'as not as Per the plan opted bv

the comPlainant.

XXL It is pertinent to nrention here thal as p€r the attached

calculation with the ci c.llatioD l'etter 'lrlcd 
05'082016' the

alleged amount to be reiirnded to the complainant after deductnrg

was not as p€r the
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the earnest money and other illegal charges comes out to be

Rs.s7,98,2s2l- but the resporrdcnl nriserablv failed to retund the

same which makes it crystal clear that the respondent is noi

interested in refunding the amount paid by tbe complainant Also'

while calculating the total amount paid by the compiainant' the

respondenl lailed to coDsider lhe amount paid by the complainant

towards TDS and had only stated Rs'98,04'481 to be the Paid up

XXll. That the non'payments ofoutstarding dues by the complainantt

was due to th( fact that the consiruction oflhc unit was not as per

the denands raised by the respondents due to which the

complainant stopped the payment of the demands raised bv the

XXill. That thc conrplairants visilcd thc offices ot the respondent Ln

order to know the actual reason and legalily of the Cancellation

Letter but to no avail. The respondent never provided a valid

reason for such cancellation and forced the conplainants to accept

the cancellntLon as the respondent had already transferred thc

property to anyother allottee and had created third party rights'

XXIV. That being aggrieved by the acts ot the respondent' the

conlplainant also wrote vxrious cmnils to thc respondeDt in ordcr

to h.rvc thc relund ot Lhrn ha(l 'iined 
moncy along with interest

but the respondent turn'd a deaf ear and did not respond to the

reqnests oithe comPlainants'

C- Reliefsought by the complairtantsl

4 The complainants have filed thc prcscnt compliilnt ior seeking following

F",,,p!"t" 
r,"i11-r,0,3
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Direct the respondent to relund the total amount paid by the

complainants to the respondent along with itterest from the date of

deposit till the realization ottheamounL

on the date oi hearing, the Authoriry explaiDed to the respondent

/promoter about the contravcntiotr as alleged to have been committed in

relation to section 11t4](al ol rhe Act to plead guilty or not to plead

guilty.

Reply byrespondentl

'lhe respondeDt has contested the present conlplaint on the following

That the present complaint is barred by limitation as the unit was

booked by the complainants in the year 2012 and that the Builder

Buycr Asrccment uas exccrtcd b.tween the pnrties on 27.05.201'1.

Due to the constant defaults oi the complainants, the unit was

cancelled vide cancellation letter dated 05.08.2016 The present

conrplaint has been filed by the complainants in Octobet 2023. 1t is

submitted th.t the complainants rfter approximately 7 years to rcap

benefits out oithe pocket ofthe respondent, which clearly establishes

that the present complaint is an afterthougitt.

That the complainants have approached the Authority with malafide

intentiotr as the complaiDants are well awarcd about the statutory

period of limitation of:1years with respec't to tihng olcomplaint which

per se commences in 2016, therefore in that event the complainant

be8in to run out of limitation period in the year 2019 itselt Thus, in

pursuancc ot the limitrtion laws, rhe complaiilt shall be dismisscd on

D.

6.

l.

II
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TTI That in 2012, the complaiir.rnts approach.d the respondent and

applied tor an apaftnrent in the respondenCs project named

"oyster Crande," situated in Sector'102/102A in Gurugram,

Haryana. On 37.12.2012, the complainants were provisionally

allotted Apartment beariDg no.ll 1402,'lower ll, 14" Floor, Type

4 BHK + Powder l{oonr + Servant Roonr, bearing tentative

apartment area of 2187 sq. ft. An Apartment Buyer',s Agreement

was exe.uted between the complai.ants a lhe respondent on

27 05 2014 lor. tot.rl srlc (onsi(lcration ot 1is.1.90,66,100/-.

As per Ar(icb 5(A) ol thc said A8rcemen( and Clause 39 of the

Application lrorm the respondent endeavoured to complete the

coDsh-uction of the said apartment within 48 months from thc

dat. olexccution oa thc Agrc.nrent or from thc commencement of

construction, shicheve. is later, with a gracc pe.iod oi6 months.

The completion time is subject to force majeure events

As per Article 3(E) ot the Agreement and Clause 16 of the

Application lrorm tnnely prynro)! oithe sale coDsideration was n

essential, as any delault could disrupt the respondenth financial

cycle and cause irretrievable losses, constituting a breach of the

Agreement. 'lhe respondent is not obligited to send payment

reminders Iurthernror., ai pcr Article 3 rnd Clause15, the

respondent is entltled to caDccl/terminate the allotment of the

Apartment in case the allotee/complainant fails to pay any

installment or any other charges withirr 60 days ofthe due date ol

the said i.stallment

That thc complainant habitually defaulted on timely payments,

compelljng the .espondent to issue several demand notices for

t!.

VI
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outstandjng installments. 1'hc .cspoDdent issued multiple 
'otices

for payment of outstanding dues on 19052015, 0108'2015,

0509.2015, however despite receiving the said notices, the

, on,pl ,rndnrs ldrleo lo p 'y Ih" u'.lqanLlrng dur s.

That the complainanrs l.rLlcd ro make tirnely payment for the

outstanding dues despite receiving tbe abovementioned notice

Constrained by the actions of the complajnant, the respondent

issued a linal remindcr letter dated 1509.2015, wherein the

respondent finally callcd upon the complainants to pay all d\e

outstanding dues by 30.09.2015, lailing which the apartment wiu

'lhat tbe complainant had not made comPlcte payment towa'ds

the sa rp,r(merrL .1.s1)itc th. frct thal the respondent had

is{,ed various reminder letlers/final opportunity letters to the

complainant for making ibe balarce payment lt is pertinent to

mention here that the complainants have tiU date paid an amount

of Rs.98,04,481/ tolvards the consid'ration oi the sald

Apartnrent that is only 51% ofthe totalsale consideration'

That thc last payrnetrt made by the complainants was on

22.01.2015, ofan amount ofRs.20,00,000/ which is evident konl

the l.c.lger as state.l in lhc Iinll Nolice lctrer' dated 15 09'2014

and the receipts issttcd by the respondent' Since' the

complainants lailed to replv to any oi the afore_mentioned

reminder letters, lhe respondcnt \!as conslrained to issue a

CanccllatioD Letter on 05 0112016 to th' coDrplainant' thereby

cancellnre the provisional allotment ofthe Apartment'

VIL,

\ rll

1X
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That the rcspondent had

refundable amount vide

comnlaintNo.5lllof 2023

detailed cal€ulation of the

letter, dared 05.08.2016,

Ldtnc\t Man, *ttLletoqc tu11(wth 1,,

tnrerest on Deloled Po! enr(wnhAST)

a invAti;;ity
Pad S fdrDedu.kd

Xl. That the conplainant till date of cancellation has only paid an

amounr oi Rs.98,04,4{11/ out ol the total sale consideration of

Rs.1,90,66,100/'of the said Apaltment. It rs pertinent to mention

here that out ol the amount of Rsl4,75.a26l', an amount of

Rs.1,71,587/- and Rs2,47,225/'was p3id bv the responde't

towards non refundable t.rxcs paid to thc government and

brokerage respectively. lherelbre, the respondent has only

re.eived an amount of Rs.10,57,014/_ towards the consideration

That the rcqrondcnt h.s collc*ed tares on behalf of drc

Covernmen! and the sanre have already been pa,d to ihe

Covernment. Hence the respondent has Dot rece,ved the amount

\II

5,52,23a/

57,94,252/.
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s ncd rr rs pard ro rhe Government for the tanes

xlTl

XIV.

That the respondent has lawfully allotted and sold the said

Aparhncnt to a third party aftcr (he sajd was cancelled due to

non paym ent of installnrents by the co mp lainants.

Further, as per Article 5 of the said Agreement and Clause 39 of

the Application Form, the construct,on of the said Apartment

shall be completed withif 54 months lrom the date of execution

ol said Agrcement or fiorn the date of commencem€nt ol

consruction, whichever is later. Theretore, as per the afore-

mentioned terms dre said Apartment was to be completed by

27.11.2014.

That ihe respondenr had completed the said project in all its

aspect and appl,ed for occupational Certiflcate on 18.10.2017.

The occupation Certificate for the said project was granted on

12.02.2019. As per Clausc 39 oI the Applicrtron Form and Article

5 of rhe said Agreement, the datc of nraking an apphcation to tbe

concerned authorities ior the issuance of the occupancy

certificate ior the said project shall be considered the date ol

.omplction oI the Apartnrcnt. Accordingly, (he date ofcompletion

of the Apartment was 20.07 201 7, which is l6 months before thc

due drte of completion of the said project as specified in the

That the conrplainan( as pcr its own whims and fancies had

stopped nraking any payrnent sfter 22.01.2015, therefore the

respondent was wel) within the rights to cancel the said

XV

xvt
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Apartment and to forfeit the amounts as per the rerms and

conditions ofthe said Agre.ment.

XVIL That the complainant has alleged that IFMS, Sinking Fund and

llol.ling charges are arbitrury, which is iSain an afterthought

since the complainant has duly agreed to pay atoresaid charg€s

to the respond€nt in the said Agreement. It is submitted that as

per section 19(6J oi the Real Estate (Regulation and

Dcvelopment) Act, 2016, lhe lllottee is liable to make payments

in the manner as specified in the said AgreemeDt and shall pay

the same within the time. However, it is pertinent to mention

here that the complainants have willully lailed to comply with

Lhe same as can be sccn lionr the Final Notice Lett€r, dated

15.09.2015.

7 Copies of all the relevant documents have been filed and placed on

record. Their authenticity js not in dispute. Hence, the complaint can be

decided on thc brsis oi thesc undisputed docunrcnts and submission

made by the parties.

E. lurisdiction ofthe authority:

8. The Authority observes that it has territorial as well as subject matter

junsdiction to ndjudicatc drc prescnl complaint for the reasons given

E.l Territorial,urisdiction

As per notification no. t/92/2017-|TcP dated 14.12.2017 issued by

'lown rnd Count.y PlanniDg D.prrtment, th. jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with omces situated in Gurugram. In the

present case, the project in question is situated within the planning
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area ol Gurugram district. 'Iherefore, this aurhority has complete

territorjal jurisdiction to deal ivith the present complainL

E. ll subiectmatteriurisdiction

Section 11(4)(a) ot the Act, 2016 providcs that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(al

is reproduced as hereunderl

ua tcspnn\ibic lu all abhona.rt, tc\t,ttsibihues at lLt,.ti.n: tndetthe
ptovistans olth. lctot rh! trtc\ thtlta!ututnrns natle the.eunderotto
the otlouee ot per the dsreenent far sale, ot ra the ossoeiotion oI
ullottce, os the cose no! be, till the canvela ce.loll the dpdrtnents,
plats ot builtiin!\, os ttle cose nit be, to the allottee or the connon
oreos to lp ossodottun of ollattee a. the conpetent outhariry, os the

So, in vieu' ofthe p.ovisions of the Act quoted above, the Authority has

complete jurisdiction to decide the complaint regarding non

compliance of obligations by the pronroter leaving.rside compensation

which is to be de.ided by ihc rdludicatiDg olli.cr il pursued by thc

complainants at a later stage.

Further, the Authority has no hitch in proceeding with the complaint

and to grant a relief of retund in the present matter in view of the

judgement passed by the Ilon'l)lc Apex Courtln Newtech Promoters

and Developers Privote Limited vs state oJ u.P. and Ors. 2027-2022

(1) RCR (Ctvil),357 and rciterated in case of M/s Sana Realtors

Privote Limite.l & other Vs Union ol lndio & others SLP [Clvil) No.

13005 oJ2020 decirled on 12.05.2o22whcteii it bas been laid down

'' . Frcn the schene of the Ad of whnh d detotted relerence hos
been nade ond toking nate al po\9et ol odjudhotian delineatet! with
the rcsutotott outhnrit! ond odj!.licotins oltrcca whot fnotu cutb
aut 6 that althoueh the ALt tndtutes the disfinct exrtessions like
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telund, \ntercst,'penohr'dhd tonpensotion, a conpint reading oj'
Sections laahd 19.tedrt! nontfen\ that when ttcones to relund ol
the anou t, und tnte.est on tnc rclun.t on.unt, ot ditectos paynent
of,tefttt lot ttelo!e.] delvtty a] pa\:,e$tan, or renatt! onrl interest
Lhe.ean, tL 

^ 
Lhe r.lluluxry nrtlbtit! hich hur the power ta

exantne ond detetnlitte nte ott.anrc alo.amplatnL at the so e
tine, when it cones to a question al seekin! the rclieloJodjudging
canpenetion and lnteren thereon under Sections 12,14,18dnd 19,
the odjudicoting aficer exclunvely has the power to deterhine,
keepins in vrcw the cal le.tive rca.ting oI Sectioh 7 1 reo.l with Sectim
72 al the A.t ilthe odjudrutrt) rrde. Se.tions 12, 14, 1A an.l 19
.thet Lhon Lanpensat@n ds enrsaoed, jl e\tehded to the
adtut)rcanns aflcer as p.alctl that, in otr vtev fto! intend to
expond the onbit and scape aI the powe\ ohd lunctbns aI the
adjtldicottns alfcet undct section 71and thatwould be ogoinstthe
ntunlateoftheAct2016.

1l Hence, in vies of the xuthoritaiilo pronoun(cment of the Hon'blc

Supreme Court in the cases mentioned above, rhe Auihority has the

jLrrisdjction to entertain a complaint seeking relund of the amount and

interest on the refund amount.

F. Findings onthc obiections raiscd by thc.espondent
f.l Obrection regarding complaint beingbarred by limltatlon.

12. The respondent objected thatthe unit was cancelled vide Cancellation

letter dated 05.08.2016 and the present complaint has been filed on

09.11.2023, which is nlorc than 7 ),€ars altel lhe said cancellation.

Thercibre, thc prescnt cornplaint is barred by limitatioD and thereiore

should be dismissed on this sround alone.

1ll. So lar as thc issue oflimitation is concerned, the Authority is cognizant

ofthe view that the law of lirnltation (loes not s(rictly apply to the Real

Estate Regulation and Dcvclopmcnt Autho.ity Act of 2016. However,

the Authority under Section 38 of the Act of 2016, is to be guided by

the prirciples oi natural just ice. 'l he Authonty observ€s thatwhile the

complainants did file thc conrplaint ri(er n delay of 7 years from dre

date of can.ellrtron, ih. anrounl prtrl by th. .onrplainants still lics
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wlh rhe,espondent Jnd ,n".*roonr.n, o"!* ***nr,,," unn
iailed to refund rhe amount paid by the complainants tilldare. Thus,
the cause ofactjon in respect of retund of the batance amount is stilt
subs,sring in favour ot the comptainants. Thus, rhjs obiection oa thp
respondent js hereby reiected.

G. FindinAs on the reliefs sorlght bythe comptainants
C.l. Direct the respondent ro refund the totat amount paid by thecomplainanls ro (he respondent atong witt interest from rhe d;le ofoepos liI the realzation ot fieamounl.
1.1. In the present comptaint, the complainants intends ro withdraw from

rhe projecr and are seekiDg return of the amount paid by them in
respect of subjecr unit along wjth ifterest at the prescrjbed rate as
provided unde. section 18(1) of the Act. Sec. 18[1] of rhe Act is
reproduced betow for ready rcterence.

"Section 
.t 

a: - Return oI anount ond cohpensotioalar, t-t. o. -a" , ,a ., .dltot
I)a .\-a. t 04 nt , t- .1 1 Lor,Jh q.
(o) in o.a\tand,wx11 the terns aJke osrcen@tJor sole ot, as

the cose nay be, dulr .on)pleted b, the date spailted the;e;;

(b)due ta diy@tn@hce aI his busihe$ os o tlevetoper on
occount alsutpensian ot rcvaconon ol rhe resistotu; und;rrh6 kt otIn. dn) othe.ko,)n

he tho bp llobte oD daoand to Lhe o oaec: .".o.p theqrLd.a^ t,ar th,- p,at".t. \,.ttou, p,qua, "a arJ.the- ,e4alt atuthde_ to rerurn *c onounireieivca
Dt ntn tn.terpp.t oI thot oporlnda ptot, bu rling. os the
case nay be, with interest at su.n rote as mar be p;enibed
in thh hehafindudnv enpe^*,o" n o,".ui*,L, p,o*aii
uhlet ttr\ A.r
P.ovtd.t tltut whttt an nlhtL.t t)oc\ nat lrt\d to \|ithtltow,,"-:.:: 

l: ,, , 
.- \. . b. 1 b\ t4.,, \1a,4 .,t..2.r tot,.at) na4h at d. to\ tt.l t\, 4oh,rno oR, ot th. pos\ornr, ol\u.r tate,, tna, Le p.eanbeo

fi.a\-.rr ,uDDhedl
ls Ihe , omptrrndnls subrnrrreLJ In ,ppi,.r,,"n r., rhe pro\ isiond.

allotnrent of an apartm.nr iD lh. prolect ot rhe respondent namely
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"Oyester Crande,', located ar Sector-1lz, curugram. An alotm€nt
letter was issued in iavor ofthe complainants on 31.1Z.ZOLZ, and they
were allotted an apartm.nr bearing no. H 1402 on the 14th Ftoor, wirh
a carpet area of 2187 sq. tt., for a sale consideration of
Rs.1,90,66,100/.

The Apartment Buyer,s Agreemenr was executed berween the
complainants and the respondent on 27.05.2014. As per clause 5 ofthe
Agreement datcd 27.05.2014, rhe respondent undertook to handover
possession olthe unit within 48 months frorn the date ofexecurion of
the agreement or lrom rh€ date otstarr oiconsirucnon whichever is
later, alongwith a six moDrhs grace period. ,^s the date of strat of
construction is nor availabte, the due date of possession is calcutated
from the date oi execution ot the Agreement. Accordingly, the due
date lor handrng over possession of rhe unit ,s catcular€d 48 months
from 27.05.2014 plus six n)onrhs Le, rhe due date of handing ove. of
possession comes out to be 27.11.2018 .The comptainants have paid a
sum of Rs. 98,04,481/- our of the sale consideration of
Rs.1,90,66,100/. The comptainanrs had opted tor ,,Construction

Linked Payment Plan" as annexed on page no.93 oithe comptainr. TIe
respondent has submitted that due to non paymenr of outstanding
dues on behalfoithe complajnants as per the payment plan, the unit ot
the complainants was canc.,tted vide cancc ation tefter date.j
05.082016. The rcspondent issu.d dcmand letcr ro rhe comptainants

for payment of ourstandjng dues on 19.05.201S, 01.08_201S.

05.09.2015 and finai notice dated 19_09.2015. wherein rhe

complajnants werc directed ro pay rhe ourstanding dues alongwith
delay payment inrerest by 30.09.2015. The complainanB fajled to
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make the payments and thus, the unir was cance ed on 05.08.2016.
The last paymenr was made by the comptainants on 22.01.201S as per
the final notice dated 15.09.2015. The occupation certilicate in respect
ofthe unit has been obrained by the respondent o\ 12.02.2079_The
unit has been allorted ro a third party ([rr. Deepak sharma and Ms.

Sarita sharmal oD 03.10.2020.

After considering the docunenrs on record and the submissions made

by the parnes, the Authoriry observes rhat the respondent had

cancelled the unir allotred to the corrptainants after issuing prop.r
renlnders and liral noticcs and due ro the hilure ofthe complainanrs

to clear the outsrand,ng dues, rhe unit was cancelled. The

complainnats have stated in the writren submissions and atso the
rejojnder that the respondenr taited to provide thc prootofdispatch of
the reminders, final notice and the cancetlation letrer and the same

are fabricated and the cancetlarion is i egal. The respondent has

annexed the posral receipt of dispatch of rhe siid notice on page no.

104 of reply. lhus, the comptainants can nor say thar they never
rcceived any intimation wharsoevcr from rhe respondenr. The

Cancellation of the complainants unit by rhe respondent dated

05.08.2016 js upheld.

The occupation Certificate was obtained by the rcspondent from the

competent autho.iries on 12.02.2019 Ihe comptainanrs have failed to
put on record any communication in respect to the subject unit with
the respondenr rill date, regarding the cancellation or requesr tor
reiund. Even il the complainnnrs did not receivc any r€minders, final

notice was received by rhem, rherealter atso there is no

commL'nication/objections Lom the comptainanrs sideon record.

17
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In the present case, the unit lvns a orted to rhc.omplaiDanrs through

an allotmenr le(er dated :11.12.2012, wirh rhe dlre date f,or possession

being 27.11.2018. The unit was cancelled by the respondent on

account ol non,paymenr of oursranding dues by rhe complainants on

05.08.2016 and rhe cancellation is vatid.

In this case, refund can only be granted afrer ce(ain.leduct,ons as

prescribed under the Haryana Real Estare Regulatory Authoritl,
Gurugram {Forfeiture oa earnest money by the builderl Regulations,

11(51 of2018, which provides as undcr:
"5. AMOUNT OF EARNESTMONEY

Scenorio prior ta the Real tstate (tlesuldtons ond Devetapnqt)
Act, 2416 was dilletent frcuds were caried out wthout ony led. os
therc was no tdw lot the sane but now in view ol the above focts
ohd toking inta.ontderotian the julge,nent al anble Nationat
Can\ther Dsputes ReLlresdl Conhisean and the Hanbte SuDrene
."Ltt at hd,. t|- 're ,"" ,* ,t,e p,j.t*.
onount oftlE eornen tnanc! :ho not ex.eed nore than r0% olrhe
cansidetotion onaunt al the real estate i.e.
apdnntent/plat/buitdng o, the case no! be in a cosa where the
.oncellotrcn ol the flot/unit/plot is hode b! the builder jn o
u\iloterot hohn.r the buye. mtentt\ to ||tthdra'9 fran the

dJbtu\tid reltrlatnnr tt)otl be vad ntul notbituttutan the buyer"
ln rh presenr ,d\p. rlc cJr..lldr.on or rh" rnrt ociurred as :
consequence oa the complainants' failure to make the requ,site

payments. It is pertinent to note that more than seven years have

elapsed since thc cancellarion oi thc unit, and over four years have

passed since the OccupatioD Ce(ificate was issued by the competent

authority. Although the complainants are entirted to a refund of rhe

amount paid, it would be inequitable and unjusr to direct rhe

rcspondent to pay interesr fronr the date ol cancettarion, parti.ularly

in light olthe fact that the cancellation letter was issued in 2016 itseli

21.
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The conplainants faited ro asserl tbeir rights in a rjmely manher and
remajned ,nactjve for an exrcnded perjod betore filing the presenr
complaint. Such inaction cannot resutr in the imposition ofan undue
linancial burden on rhe respondent, especia y when the cancellation
arose due to non paymenr ofoursrirnding dues by the complainants.
Thus, keeping in view rhe afo.esaid factual and legat provisions, the
respondent is Uabte to refund the paid up amou.t of Rs.98,04,481/- aiter
deducting 10% of the sale considerarion of Rs.1,90,66,100/- being
earnest money along with an inreresr @11.10% p.a. (the Stare Bank ot
India highesr marginat cost o ending rate (MCLRJ applicable as on date
+2%) as prescribed under rule 15 ofthe Haryana Real Estate (Regutation
and Developmentl Rutes, 2017 on the refundable amoun! from the dare
ol filing of rhe complainr i 0., 09. t 1.202:l u aclual .etund of the amounr
!.! ithin the tineljncs provided ur rute 16 oithe Haryana Rules 2017 rbid.

??

2:1

G. Directions ofrhe Authoriryl

24 Hence, the authoriry hereby passes this order and issues the foltowing
directions under section 37 of the Act to ensure comptiance ot
obligations casr upon the promoter as per the function entrusted to
the authoriry under section 34[0 otrhe Act.

i. Ihe respondeDt/promorer is direcred to retund the paid{rp
amount ot Rs.98,04,481/, after deductinS 10% of the sate

consideration being earnesr money atong with interest on such

balanre amouDt at the rate of 11.10% as prescribed under rute 15

oi dre llaryana Real ljsrare (ttegulation and Development) Rutes,

2017, irom 09.11.2023 riI its actual rea]ization.
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ii. A period of90 days is given ro (he resp

directions given in thjs or.ler and failin

Complaint stands d,sposed ot

Flle be consjgncd to the regisrry.

Dated:28.05 2025

H

Dplaint No.5111of2023

nt to comply with the

(Ashok

REA

Hdryana Re;tEsrare
ReguirroryAuthor,ry,


