GURUGRAM Complaint No. 2093 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. § 2093 of 2023
Date of filing of complaint:  06.10.2023
Date of decision - 07.03.2025

Smt. Shobha Rajlluxmi Singh

(Through S.P.A holder Sh. Prashant Kumar Singh)

Regd. Address at: 164-A, Raisan Dakshini-5,

Haldaur, Bijnor, Uttar Pradesh-246726 Complainant

Versus

M/s. Vatika Limited
Regd. office: Unit no. A-002, INXT City
Centre, Ground Floor, Block-A, Sector-83,

Gurugram-122012.

Respondent
CORAM:
Shri Arun Kumar Chairman
APPEARANCE:
Shri Ashu Ralhan Counsel for complainant
Shri Venket Rao & Gunjan Kumar Counsel for respondent

ORDER

1. The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.
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A.
2.

Unit and project related details

Complaint No. 2093 of 2023

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S. No. Heads

Information |

1. Name and location of the
project

“Vatika Inxt City Center” at Sector 83,
Gurugram, Haryana

2. Nature of the project

Commercial complex

builder buyer’s agreement

3. Area of the project 10.72 acres
4, DTCP License 122 of 2008 dated 14.06.2008
Valid up to 13.06.2018
5. RERA registered /not Not registered :
registered _
6. |Date of execution of |12.03.2011 |

[Page 29 of complaint]

7 Earlier allotted unit no.

350, 3 Floor, Tower A
[Page 32 of complaint]

w.r.t. assured return

8. New unit no. 908, 9t Floor, Block F 1
[Vide Allocation of Unit Number in
INXT City Centre, Page 47 of
complaint]

9. | Unitarea 750 sq. ft. =
[Page 47 of complaint]

10. | Addendum agreement 12.03.2011

[Page 46 of complaint]

11. | Total consideration

Rs. 37,50,000/-
[Page 32 of complaint]

12. | Total amount paid by the
complainants

Rs. 37,50,000/-
[Page 32 of complaint]

13. Possession clause

2. The developer will complete the
construction of the said complex
within three (3) years from the date of |
execution of this agreement.
[Page 32 of complaintal]

14. | Due date of possession

12.03.2014

15. | Assured return clause

ANNEXURE A |
ADDENDUM TO THE AGREEMENT
DATED 12.03.2011
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The unit has been allotted to you with
an assured monthly return of Rs. 65/-
per sq. ft. However, during the course
of construction till such time the
building in which your unit is situated
is ready ffor possession you will be
paid an additional return of Rs. 6.50/-
per sq. ft. Therefore, your return
payable to you shall be as follows:

This addendum forms an integral part
of builder buyer Agreement dated
12.03.2011

A. Till offer of possession: Rs. 71.50/-
per sq. ft.

B. After Completion of the building: Rs.
65/- per sq. ft.

You would be paid an assured return
w.elf, 12.0;3.2011 on a monthly basis
before the 15% of each calendar
month. |
The obligation of the developer shall
be to lease the premises of which your |
flat is part @ Rs. 65/- per sq. ft. In the
eventuality the achieved return being
higher or lower than Rs. 65/- per sq. ft.
the following would be payable.

1. If the rental is less then Rs. 65/- per |
sq. ft. then you shall be refunded @Rs.
120/- per sq. ft. (Rupees One Hundred
Twenty only) for every Rs. 1/- by |
which achieved rental is less than Rs.
65/- per sq. ft.

2. If the achieved rental is higher than
Rs. 65/- per sq. ft. then 50% of the
increased rental shall accrue to you J
free  of any additional sale |
consideration. However, you will be
requested to pay additional sale |
consideration @Rs. 120/- per sq. ft. |
(Rupees One Hundred Twenty only)
for every rupee of additional rental
achieved in the case of balance 50% of |
increased rentals.
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[Page 28 of complaint]

16. | Date of offer of possession to | Not offered

i the complainants _
17. | Occupation certificate Not obtained

18. | Assured return amount paid Rs.47,83,€176/- _ '

by the respondent w.ef. | [Annexure R-3 on page 52 of reply]
07.03.2011 till 30.09.2018

Facts of the complaint

The complainant has made the following submissions in the complaint:
That the complainant is a senior citizen aged about 73 years and is
suffering from various health problems. Hence, the present complaint
is filed by SPA (Special power of Attorney) holder of the complaint, Shri
Prashant Singh, who is also the husband of the complainant.

That in 2011, the respondent issued an advertisement announcing a
proposal for a commercial space in their upcéming commercial colony,
“Vatika Trade Centre” at Gurgaon, Haryana with a committed return
plan. Based on various representations and! assurances made by the
respondent regarding the benefits of booking a commercial unit in the
project, such as committed assured returns, t;imely possession, etc., the
complainant decided to purchase a commercial unit in the said project.
Accordingly, the complainant was allotted a unit bearing no.350
admeasuring 750 Sq. ft. located on the 3 floor, tower no. A of the
project. The total price consideration of the unit was Rs.37,50,000/-
which was duly paid by the complainant vide cheque dated 08.03.2011
at the time of signing the builder buyer agreement dated 12.03.2011.
That BBA dated 12.03.2011 also contained an annexure, namely
“ANNEXURE A", which has been titled addendum to the BBA dated
12.03.2011.

That the aforementioned Addendum further states that the respondent

shall lease the premises @ Rs.65/- per sq. ft, and in terms of clause
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32.2(a) of the BBA, the respondent was liable to pay the complainant

rent @ Rs.65/- per sq. ft, for the first 36 months after the date of
completion of the project or till the date the unit is put on lease,
whichever is earlier.
Further, the respondent declares in the BBA dated 12.03.2011 that the
respondent will complete the construction of the project and make it
ready for occupation and possession in all respects, on or before the
expiry of 3 years from the date of execution of this agreement.
Therefore, the due date of possession comes out to be 12.03.2014.
However, till date the respondent has not completed the project and
neither have they received the “Occupation Certificate” for its project.

Therefore, the respondent is liable to pay the delayed possession

interest on account of delay caused in completion of the project from
the deemed date of possession till the réceipt of the occupation
certificate /possession by the respondent. Aséper the Addendum to the
BBA dated 12.03.2011, the complainant for!almost 3 years had duly
received the assured return for the unit no. 350 @ Rs.71.5/- per sq. ft,
which amounts to a sum of Rs. 53,625/~ per ljnonth.

However, the allotment of unit no.350 was reliocated by the respondent
to their other project INXT CITY CENTRE vid%e letter dated 31.07.2013,
and informed the complainant that the rightﬁi, interest, lien, charge has
been shifted from unit no. 350 on the third ﬂoor of the project to unit
n0.908, admeasuring 750 Sq. ft., on the 9t floor of block-F in India Next
City Centre, NH-8, Sector-83, Gurgaon. Resp%)ndent in the same letter
further stated that other terms and conditions of the builder buyer
agreement shall remain the same unless specifically amended in

writing.
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That the Complainant who was reasonably v
the possession for the unit from the Respon
dated 12.03.2011, instead received a letter d

subject as “commitment for the unit no.908,

vaiting for the delivery of
dent, in terms of the BBA
ated 12.03.2018, with its
it Vatika INXT City Centre

Block F, Gurugram”, along with the cheque details of monthly assured

return @65 Sq. Ft. amounting to Rs. 48,750/
for February, 2018, stating that the constru
Centre block-F has been completed and that
for leasing. The letter further stated that i
letter/builder buyer agreement, you/the Con
assured rentals @65 per sq. ft. per mont

01.03.2018.

That it is pertinent to mention herein that th

-, against the Unit no. 908
ction of Vatika INXT City
the area has been offered
n terms of the allotment
iplainant shall receive the

h against the Unit from

e letter dated 12.03.2018

was neither an occupation certificate nor a possession letter, therefore,

as per the Addendum to the BBA dated 12

03.2011 of the Unit, the

Respondent is bound and liable to pay the assured monthly return @

Rs.71.5/- sq. ft. to the complainant till t

he time of offering the

possession, and not @ Rs.65/- sq. ft, which the respondent has reduced.

The respondent, instead of offering the possession of the unit to the

complainant or occupation certificate, have il

of letting out the unit and started paying the

legally invoked the clause

assured rental @ Rs.65/-

per sq. ft. But, when the respondent stopped the assured monthly

return payments, the complainant sent several reminders, made phone

calls and even sent letters to the responden

enquire about the outstanding rental

t on several occasions to

payments against the

complainant’s units. The last reminder letter was sent by the

complainant on 06.06.2022 to the respo

ndent but till date the

respondent is unable to give any satisfactory response to the
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Complaint No. 2093 of 2023

complainant and all the requests of the complainant have fallen into

deaf ears.

It is pertinent to mention here that the rel

ief of the complainant is

supported by the judgement passed by this Hon'ble Authority in
complaint no. 5077 of 2021, titled “"HANITA KAUSHAL VS. VATIKA

LIMITED” decided on 05.04.2022.
That the respondent has not registered its

City Centre” with the Hon'ble Authority

project, i.e., “Vatika INXT

which contravenes the

provisions of section 3 of Act. The project of the respondent can be

termed as an “on-going project” since the respondent does not have the

completion certificate, and is thus liable to get the project registered

under Act. However, the respondent has fail

under Act.

That on the basis of the above it can be concl

ed to register the project

uded that the respondent

is still unable to hand over the possession even after a delay of many

years. By falsely ensuring wrong delivery lines and falsely assuring the

timely delivery of possession and timely payments of assured returns,

the complainant has been subjected to uneth
as well as harassment in the guise o
12.03.2011. The above said acts of the respa
the respondent has been indulging in unfair
also been providing gross deficient servic
deficiency in services. All such acts and om
respondent has caused an immeasurable m¢
the complainant. Due to the non-delivery of .
cause of action is in favor of the comp

respondent and the same still subsists.

ical /unfair trade practice
f a biased BBA dated
ndent clearly reveal that
" trade practices and has
es and thereby causing
ssions on the part of the
>ntal stress and agony to
)ossession of the unit, the

lainant and against the
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Relief sought by the complainant:

The complainants have sought following relief(s).

a. Direct the Respondent to deliver

complainant.

the possession to the

Direct the Respondent to pay the delayed possession charges for

|
every month of delay from the deemed date of possession i.e,

from 15.07.2013 till the actual offer of possession after receiving

the Occupation Certificate.

Annexure-‘A’ of the addendum to the B

Direct the Respondent to pay the committed assured return as per

BA dated 12.03.2011, till

the possession is offered to the complainant.

On the date of hearing,

respondent/promoter about the contraven

the authority explained

to the

tions as alleged to have

been committed in relation to section 11(4) (a) of the act to plead guilty

or not to plead guilty.

Reply by the respondent.

The respondent has contested the complaint
That the complaint under reply is not mainta
herein has filed the present complaint und
format but to the contrary has sought the reli

for the arrears of assured return along wi

on the following grounds.
nable as the Complainant
er ‘CRA - II for Refund’
ef of possession, payment

th other reliefs. For fair

adjudication the complaint filed by the Complainant ought to be

dismissed for not being filed under the prescr

ibed format as prescribed

by the Ld. Authority under the regulations. That in the interest of

justice the complainant herein may not be

allowed to enjoy special

status as compared to other complainant and should have filed proper

complaint in prescribed format as followed b

y other allottee(s).
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That in the year 2011, the Complainant being in search of investment

opportunities learned about the project launched by the respondent

titled as “Vatika Trade Centre” (herein referred to as ‘Erstwhile

Project’) at Sector 83, Gurugram and vi

sited the office of the

respondent to know the details of the said project. The complainant

further inquired about the specifications and veracity of the

commercial project and was satisfied with

necessary for the development.

every proposal deemed

That after having dire interest in the project constructed by the

respondent, the complainant booked a uni

t vide Application Form

dated 08.03.2011, under the assured return scheme, on her own

judgement and investigation. It may be noted, that the Complainant

was aware of the status of the project and thus invested in the project

of the respondent without any protest or

demur, to make steady

monthly returns upon own judgmentand investigation. On 12.03.2011,

respondent vide Allotment Letter allotted

a unit bearing no. 350,

admeasuring 750 Sq. ft. at 3" floor to the complainant. Thereafter, on

the same day, the Builder Buyer Agreement dated 12.03.2011 was

executed between the complainant and
erstwhile unit, for a total sale consideration
erstwhile project. However, upon knowing th
the complainant upon own will paid entire a
for making steady monthly returns. Subseq
Agreement was also executed between th
respondent, wherein, the respondent assu

return of Rs.71.5/- per sq. ft till the completi

the respondent for the
of Rs.37,50,000/- in the
e assured return scheme,
mount of Rs.37,50,000/-
uently, an Addendum to
le complainant and the
red to provide assured

on of the building and Rs.

65/- per sq. ft., after completion of building for thirty-six months or till
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Complaint No. 2093 of 2023

the unit is put on lease, whichever is earlier.

to be read with Clause 32.2 of the Agreement,

The said Addendum has

That in meanwhile, the complainant learned about the project titled as

INXT City Centre, situated at NH-8, Sector-83, Gurgaon, and

approached the respondent to shift the unit of the complainant in the

said project. The respondent agreed and |

shifted the unit of the

complainant to the INXT City Centre, Sector-83, Gurgaon. Thereafter

the respondent vide letter dated 31.07.2013, allocated a new unit to

the complainant and re-allotted another unit bearing no. 908, 9t Floor,

Block ‘F" admeasuring 750 Sq. Ft. against the erstwhile unit, in the

project INXT City Centre, situated at NH-8, Sector-83, Gurgaon, in

favour of the complainant. |
That the respondent had always tried level
terms of the agreement and has always intir
the project. However, the respondent herein
the payments of assured return after coming

2019 and other prevailing laws. In this regard

best to comply with the
nated the exact status of
could not continue with
in force of the BUDS Act,
the Respondent had sent

emails dated 31.10.2018 and 30.11.2018 to its customers and apprised

them that the respondent has suspended as
and the respondent will not be in a position to

due to amendments/change in laws. The

sured return-based sale
pay any returns in future

delay is caused in the

payment was bonafide and purely out of the control of the respondent

That the complainant was well aware of the

unit in question was deemed to be leased out

fact that the commercial

upon completion and the

same was evidently mentioned and agreed by the complainant in the

agreement dated 12.03.2011. The unit in question was deemed to be

leased out upon completion. It is imperative to note, that the

complainant had mutually agreed and acknowledged that upon
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completion for the said unit, the same shall be leased out at a rate as

Complaint No. 2093 of 2023

mutually decided among the parties. The agreement, clearly stipulated
provisions for “Lease” and admittedly contained a “Lease Clause”.
Thus, it can be concluded beyond any reasonable doubt that the
complainant is not a “Allottee” but investor who has invested the
money for making steady monthly returns.

That the objective of the Act of 2016 is to regulate the real estate sector
in terms of the development of the project in accordance with the law
and to provide relief of interest, compensation or refund to the
allottees in case of violation of the provisions of the Act of 2016.
However, the entire Act of 2016 nowhere provides any provision to
regulate the commercial understandingi regarding returns on

investment or lease rentals between the builder and the buyer.

That the allotment of the said commercial

unit contained a “Lease

Clause” which empowers the developer to put a unit of complainant

along with other commercial space unit on

“Possession Clauses”, for physical possession.

lease and does not have

That the complainants have misguided themselves in filing the present

complaint before the wrong forum. That the

complainants are praying

for the relief of “Assured Returns” which is beéyond the jurisdiction that

this Ld. Authority has been entrusted with. That from the bare perusal

of the RERA Act, it is clear that the said Act provides for three kinds of

remedies in case of any dispute arise between a Builder and Buyer with

respect to the Development of the project as per the Agreement. That

such remedy is provided under Section 18 of the RERA Act, 2016 for

violation of any provision of the Act. The said remedies are of “Refund”

in case the Allottee wants to withdraw from

the project and the other

being “interest for delay of every month” in case the allottee wants to
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continue in the project and the last one is for compensation for the loss

occurred by the allottee. Nowhere in the said provision, the Ld.
Authority has been entrusted with jurisdiction to grant assured
returns or any other arrangement between the parties with respect to
investment and returns. Therefore, the present complaint is filed with
grave illegalities and the same is liable to be dismissed at the very
outset and the complainants shall be directed to pursue her complaint
before the civil court for any dispute arises from the agreement
pertaining to assured returns.

Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed dbcuments and submission
made by the parties. |
Jurisdiction of the authority ‘

The authority has territorial and subject matter jurisdiction to

adjudicate the present complaint for the reas{ons given below.

|
E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP daled 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, tiurugram shall be entire
Gurugram district for all purposes. In the prgesent case, the project in
question is situated within the planning ami'ea of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

E.Il  Subject-matter jurisdiction '

Section 11(4)(a) of the Act, 2016 provides tl|1at the promoter shall be
responsible to the allottee as per agreement|for sale. Section 11(4)(a)

is reproduced as hereunder:
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Section 11

-----

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter lea‘ving aside compensation
which is to be decided by the adjudicating pffcer if pursued by the
complainant at a later stage. |

Findings on the objection raised by the respoindent

F.I Objection regarding maintainability of complaint on account of
complainant being investor

The respondent took a stand that the complainant is investor and not
consumer and therefore, the complainant is not entitled to the
protection of the Act and thereby not entitled to file the complaint
under section 31 of the Act.

The Authority is of the view that any aggrieved person can file a

complaint against the promoter if he contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon
careful perusal of all the terms and conditionﬁ! of the BBA, it is revealed
that the complainant is buyer, and has paid a considerable amount
to the respondent-promoter towards purchase of unit in its project. At
this stage, it is important to stress upon the cieﬁnition of term allottee

under the Act, the same is reproduced below for ready reference:
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14.

15.

HARERA

“2(d) "allottee" in relation to a real estate praject means the person to
whom a plot, apartment or building, as the case may be, has been allotted,
sold (whether as freehold or leasehold) or otherwise transferred by the
promoter, and includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not include a person
to whom such plot, apartment or building, as the case may be, is given on
rent”

In view of the above-mentioned definition of "allottee" as well as all the
terms and conditions of the buyer's agreement executed between
promoter and complainant, it is clear that the complainant is allottee
as the subject unit was allotted to her by the promoter upon payment
of the entire sale consideration. The concept of investor is not defined
or referred to in the Act. As per the definition given under section 2 of
the Act, there will be “promoter” and “allottee” and there cannot be a
party having a status of "investor". Thus, the contention of the
promoter that the allottee being investor is not entitled to protection
of this Act stands rejected.
Findings on the relief sought by the complainant.
G.I. Assured return

The complainant is seeking unpaid assured return on monthly basis as

per addendum to builder buyer agreementidated 12.03.2011 at the
rates mentioned therein. It is pleaded that the respondent has not
complied with the terms and conditions o_if the said addendum to
builder buyer agreement. Though for some tir}ne, the amount of assured
returns was paid but later on, the respondeni’t refused to pay the same
by taking a plea that the same is not payable in view of enactment of
the Banning of Unregulated Deposit Schemqlas Act, 2019 (hereinafter
referred to as the Act of 2019), citing earlieridecision of the authority
(Brhimjeet & Anr. Vs. M/s Landmark Apartnilents Pvt. Ltd., complaint
no 141 of 2018) whereby relief of assured return was declined by the
authority. The authority has rejected the aforesaid objections raised by

|
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the respondent in CR/8001/2022 titled as Gaurav Kaushik and anr.
Vs. Vatika Ltd. wherein the authority has held that when payment of
assured returns is part and parcel of builder buyer's agreement
(maybe there is a clause in that document or by way of addendum,
memorandum of understanding or terms and conditions of the
allotment of a unit), then the builder is liable to pay that amount as
agreed upon and the Act of 2019 does not create a bar for payment of
assured returns even after coming into operation as the payments
made in this regard are protected as per section 2(4)(1)(iii) of the Act
of 2019. Thus, the plea advanced by the respondent is not sustainable
in view of the aforesaid reasoning and case cited above.

16. The money was taken by the builder as deposit in advance against
allotment of immovable property and its pos;session was to be offered
within a certain period. However, in view of ;taking sale consideration
by way of advance, the builder promised certain amount by way of
assured returns for a certain period. So, 04 his failure to fulfil that
commitment, the complainant-allottee has %a right to approach the
authority for redressal of his grievances by wifay of filing a complaint.

17. The builder is liable to pay that amount as agreed upon and can't take
a plea that it is not liable to pay the arr*lount of assured return.
Moreover, an agreement defines the builder*buyer relationship. So, it
can be said that the agreement for assur:ed returns between the
promoter and allotee arises out of the same relationship and is marked
by the original agreement for sale. |

18. Itis not disputed that the respondent is a reél estate developer, and it
had not obtained registration under the Act pf 2016 for the project in

question. However, the project in which the advance has been received

by the developer from the allottee is an ongoing project as per section
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3(1) of the Act of 2016 and, the same would fall within the jurisdiction

of the authority for giving the desired relief to the complainant besides
initiating penal proceedings. So, the amount paid by the complainant
to the builder is a regulated deposit accepted by the later from the
former against the immovable property to be transferred to the
allottee later on. In view of the above, the respondent is liable to pay
assured return to the complainant-allottee in terms of the addendum
agreement dated 12.03.2011.

G.II  Delay possession charges

In the present complaint, the complainant intends to continue with the
project and is seeking possession of the subject unit and delay
possession charges as provided under the pﬁiovisions of section 18(1)

of the Act which reads as under: :

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, — i

Prowded that where an allottee does not mtenﬁ to withdraw from the
project, he shall be paid, by the promoter, mterrest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed”

A builder buyer agreement executed betwee!n the parties and the due
date of completion of the project is calculated as per clause 2 of BBA

i.e., 3 years from the date of execution of this agreement. The relevant
|
|
“The Developer will complete the construction o[ the said complex within
three (3) years from the date of executmn of this agreement.
Further, the Allottee has paid full sale cons:demuon on signing of this
agreement, the Developer further undertakes Fo make payment of Rs
refer annexure-A (Rupees......) per sq. ft. of super area per month by way
of committed return for the period of construction, which the Allottee
duly accepts. In the event of a time overrun in completion of the said
complex the Developer shall continue to pay to the Allottee the within
mentioned assured return until the unit is offered by the Developer for
possession.”

clause is reproduced below:
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Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges.
Proviso to section 18 provides that where an allottee does not intend
to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession,
at such rate as may be prescribed and it has been prescribed under rule
15 of the rules. Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]

FFor the purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by s?uch benchmark lending
rates which the State Bank of India may fix from time to time for lending

to the general public.” |

The legislature in its wisdom in the subordinate legislation under the
rule 15 of the rules has determined the pri-:‘scribed rate of interest.
Consequently, as per website of the Stf‘ate Bank of India i.e.,
https://sbi.co.in, the marginal cost oflendiné rate (in short, MCLR) as
on date i.e., 07.03.2025 is 9.10%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate ;+2% ie, 11.10%.

On consideration of documents available od' record and submissions
made by the complainants and the requi)ndent, the authority is
satisfied that the respondent is in contravention of the provisions of
the Act. As per the agreement executed between the parties on
12.03.2011, the possession of the subject unit was to be delivered
within stipulated time i.e., 12.03.2014.

However now, the proposition before it is a:s to whether the allottee

who is getting/entitled for assured return even after expiry of due date
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of possession, can claim both the assured return as well as delayed

possession charges?

To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the allottees on account of provisions in
the addendum to the agreement dated 12.03.2011. The assured return
in this case is payable as per “addendum |agreement” wherein the
promoter had agreed to pay to the complainant-allottee ¥71.50/- per
sq. ft. on monthly basis till offer of possession and X65/- per sq. ft. on
monthly basis after the completion of the building. If we compare this
assured return with delayed possession charges payable under proviso
to section 18(1) of the Act, 2016, the assured return is much better i.e.,
assured return in this case is payable a Rs. 53,625/- per month
whereas the delayed possession charges are ;éiayable approximately Rs.
34,687 /- per month. |

By way of assured return, the promoter has promised that the allottee
would be entitled for the specific amount of a;ssured return till the said
unit is put on lease and thereafter he shall bie entitled for lease rental
as agreed. The purpose of delayed possessior{: charges under section 18
of the Act after due date of completion of proéject is served on payment
of assured return. The same is to safeguard tile interest of the allottees
as their money is continued to be used by thie promoter even after the
promised due date and in return, they are to be paid either the assured
return or delayed possession charges, whichever is higher.
Accordingly, the authority decides that in ca{ses where assured return
is reasonable and comparable with the delayed possession charges
under section 18 and assured return is payafble even after due date of

possession, then the allottees shall be entitled to assured return or
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delayed possession charges, whichever is higher without prejudice to

any other remedy including compensation.

On consideration of the documents available on the record and
submissions made by the parties, the complainant has sought the
amount of unpaid amount of assured return as per the terms of BBA
and addendum executed thereto along with interest on such unpaid
assured return. As per addendum agreement dated 12.03.2011, the
promoter had agreed to pay to the complainant-allottee X71.50/- per
sq. ft. on monthly basis till offer of possession and 365/- per sq. ft. on
monthly basis after the completion of the building. It is matter of record
that the amount of assured return was paid by the respondent
promoter till September 2018 but later on, the respondent refused to
pay the same by taking a plea of enactment of Act of 2019. But the Act
of 2019 does not create a bar for payment of assured returns even after
coming into operation and the payments :made in this regard are

protected as per section 2(4)(iii) of the above-mentioned Act.

In the present complaint, the OC/CC for that block where the unit of the

complainant is situated has not been received by the promoter till this
date. Perusal of assured return clause mentmned in Addendum to BBA
reveals that the stage of offer of possessuon by respondent is not
dependent upon the receipt of occupatlonicertlflcate. However, the
Authority is of the view that the construct%ion cannot be deemed to
complete until the OC/CC is obtained from tlge concerned authority by
the respondent promoter for the said gproject. Admittedly, the
respondent has paid an amount of Rs. 47,82{,476/- to the complainant
as assured return till September 2018. Ther !fore, considering the facts
of the present case, the respondent is direi

Ited to pay the amount of

assured return at the agreed rate i.e., @Rs.71.50/- per sq. ft. per month
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from the date the payment of assured return has not been made i.e.,

from October 2018 till date of valid offer of possession (post receipt of
occupation certificate after completion of the building) and thereafter,
Rs.65/- per sq. ft. per month as minimum guaranteed return up to 36
months from the date of receipt of occupation certificate after the
completion of the said building or till the date the said unit is put on
lease, whichever is earlier in terms of Addendum read with clause 32.2
of the BBA. The respondent is directed to pay outstanding accrued
assured return amount till date at the agreed|rate within 90 days from
the date of this order after adjustment of outstanding dues, if any, from
the complainant and failing which that amount would be payable with
interest @ 9.10% p.a. till the date of actual re:alization.

G.I11 Possession i

With respect to the aforesaid reliefs, the autl{ority observes that there
is no clause in the entire BBA/Addendq?m which obligates the
respondent to handover physical possession !of the allotted unit to the
complainant. Furthermore, as per clause 32 of the BBA and addendum
to the BBA, it was mutually agreed bethen the parties that on
completion of the project, the respondent-developer shall put the said
unit on lease and the unit shall be deemed tl!) be legally possessed by
the complainant. The authority further obseﬂ:ves that the complainant
has failed to put forth any document to show that the said builder
buyer agreement and Addendum thereto waslexecuted under coercion.
Also, no objection/protest whatsoever was made by the complainant
at any point of time since the execution of the BBA/Addendum.
Accordingly, in view of clause 32 of the BBA, Lilanding over the physical
possession was never the intent of the respor!ldent rather the unit was
to be leased out. |
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Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

d.

The respondent is directed to pay the pending amount of assured
return at the agreed rate i.e, @ 71.50/- per sq. ft. per month
(Rs.53,625/-) from the date the payment of assured return has not
been made i.e, October, 2018 till the date of completion of
construction of the projecf, éfter obtaining occupation certificate
from the competentauthority and thereafter, 365 /- per sq. ft. per
month (Rs.48,750/-) as committed retu;rn up to 3 years from the
date of completion of construction of tH:e said building or till the
date the said unit is put on lease, whichéver is earlier in terms of
Addendum read with clause 32.2 of thegBBA. Further, in case the
unit in question is leased out by the! respondent at the rate
lower/higher than as is fixed by the respondent, the respondent is
obligated to settle the same in terms of the builder buyer

agreement and addendum agreement dated 12.03.2011.

. The respondent is directed to pay &he outstanding accrued

assured return amount till date at the aéreed rate within 90 days
from the date of this order after adjustr:nent of outstanding dues,
if any, from the complainant and failing which that amount would
be payable with interest @ 9.10% p.a. till the date of actual

realization.

. The respondent shall not charge anything from the complainant

which is not part of the buyer’s agreement.
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d. Itis also noted by the Authority that the project of the respondent

falls under the category of ‘ongoing projects’ under section 3 of the
Act of 2016. The promoter has prima facia violated the above
provision of the Act, 2016 and is liable to be proceeded against
under section 59 of the Act, 2016. The Planning branch of the
Authority is directed to initiate action against the promoter in this
regard.

32. Complaint stands disposed of.

33. File be consigned to registry.

T

Dated: 07.03.2025 ' (Arun Kumar)
. Chairman
Haryana Real Estate Regulatory

Apthoriw, Gurugram
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