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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 2915 ot2O23
Date of filing complaint: 27.06.2023
Date of Decision t 71..O4.2O25

Avneet Arya
Through .laswant Singh
R/ o: 3 A / 67, W.E.A, Karol Bagh, New Delhi-1 1 0005. Complainant

Versus

M/s Vatika Ltd.
Office: 7th floor, Vatika Triangle, M.G. Road,
Sushant l,ok, Phase I, Gurugram ,llaryana-122002. Respondent

CORAM:

Shri Arun Kumar Chairman

APPEARANCE:

Shri Manish Chauhan

Shri Anurag Mishra

Advocate for the complainant

Advocate for the respondent

ORDER

1. The present complaint has been filed by the complainant/allotree

under section 31 ofthe Real Estate (Regulation and Development)

Acl,2016 (in short, the ActJ read with rule 28 of the Haryana Real

Estate (Regulation and Development) Rules, 201-7 (in short, the

Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all

obligations, responsibillties and functions under the provisions ofthe

Act or the rules and regulations made thereunder or to the allottees

as per the agreement for sale executed inter se.
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A.

2.

Complaint No.2915 of 2023

Unit and proiect related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the

following tabular form:

S. No. Particulars Dctails

1. Name of the project Vatika Boulevard Residencies &
Heights, Sector 83, Gurugram,
Harya na.

2. Nature of the proiect Group housing colony

3. Project area 12.83 acres

4. DTCP license no. 113 0f 2008 dated 01.06.2008
Valid up to- 31.05.2018
Licensed area- 182.8 acres

71 of 2010 dated 15.09.2010
Valid up to- 14.09.2018
Licensed area- 98.78 acres

62 0f 2011- dated 02.07 .2011
valid up to- 01.07.2024
[,icensed area- 44.45 acrcs

5. HRERA registration or not Not registered

6. Allotnrent letter datcd 07.05.201,4

IPage 35 of complaint]

7. Unit no. and area (as per
buyer's agreement dated
23.07.2074)

1403, 1{th floor, tower A1 admeasuring
2110 sq. ft. (super area)

IPage 4Q of complaint]

B, Date of execution of buycr's
agreement

23.07.2074

IPage 3f of complaint]

9. Possession clause 13, SCHEDULE FOR POSSESSION OF
THE SAID APARTMENT
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The Developer bosed on its present plons
ond estimqtes ond subject to oll jusL
exceptions, contemplotes to complete
construction of the said Building/ soid
Aportment within o period of 48 (ForA/
Eight) months from the dote ol
execution of this Agreement unless
there sholl be delay or there shall be

failure due to reosons mentioned in
Clouses 14 to 17 & 37 or due to failure of
Allottees(s) to pay in time the price oJ the
soid Apartment along with oll other
chorges and dues in occordance with the
Schedule ofPoyments given in Annexure -
I or os per the demonds raised by the
Developerfrom time Lo time orany t'oilure
on the port of the Allottee(s) to abide by
ony of the terms or conditions of this
Agreement.

IPage 47 of complaintl

10 Due date of possession 23.07.2018

[Calculatcd as 48 months fiom BBAI

11 Total sale price as per S0A
dated 06.10.2017

Rs. 1,50,69,306/-

IPage 97 of complaint]

1,2. Amount paid by the
complainant as per SOA

dated 06.10.2017

Rs. 1,57 ,49,566 /-
IPage 97 of complaint]

13. occupation certificatc
/Completion certificate

Not received

14. 0ffer of posscssion 03.r0.2017

IPage 87 of complaint]

15. Possession letter signed by
complainant

29.17.2077

IPage 88 of complaint]

76. Legal notice by the
complainant allottee for
execution of the
conveyance deed in the
favour of the complainant

20.03.2423

IPage 90 of complaint]
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B.

3.

Complaint No.2915 of 2023

Facts ofthe complaint:

The complainant has made the following submissions in the

complaint:

Il.

That the respondent company in collaboration with its associate

companies conceived of developing a group housing colony by

the name of "Boulevard Residences & Heights" on the land

measuring 12.83 acres in Sector 83, Gurgaon, Haryana being a

part of a residential township, proposed to be constructed on

land admeasuring 326.017 acres at village Sikohpur, Tehsil

Manesar, District Gurgaon. The respondent company

represented to the complainant that they have all the requisite

permissions and sanctions from the concerned authorities and is

sufficiently entitled to develop the nforesaid Group Housing

Colony.

That believing upon the assurances and representations of

executives ofthe respondent company to be true and correct, the

complainant paid an amount of Rs. 1?,67 ,346 f- as earnest money

to the respondent company towards booking of an apartment in

the subject proiect. Vide its allotment letter dated 07.05.2014,

the respondent allotted an apartment bearing apartment no.

1403 on 14th Floor of the building/tower A-1 having super area

of 2110 sq. ft. along with two separate car parking space at the

basement for a total sale consideration of Rs. 1,50,75,950/-.

That subsequently, BBA was execu,ted inter se parties on

23.07.2074 containing detailed terms and conditions of the

allotment. As per clause 13 of the BBA, the respondent company

agreed to complete the construction of the building / apartment

lll.
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within a period of 48 months from the date of execution of this

agreement i.e. from 23.07.2074. But surprisingly, vide letter

dated 03.10.2017, the respondent company, without even

completing the construction ofthe project and without obtaining

the occupation certificate from the concerned department in

terms of clause 14 of the Builder Buyer Agreement, called upon

the complainant to take the possession of the apartment on or

before 14.77.2017.

iv. That in the aforesaid letter of possession, it was mentioned that

the offer of possession shall be valid only up to 14.1 1.2017 after

which holding charges will be applicafle in terms ofthe BBA in

case possession is not taken over. Though the offer of possession

of incomplete apartment without obtaining the occupation

certificate was illegal but since the complainant had already paid

the entire amount of Rs. 1,57,49,566/- towards the aforesaid

apartment and in order to avoid any cancellation or holding

charges, the complainant left with no option except, to

unwillingly accept the possession ofthe apartment u nder duress.

The possession was taken by the complainant on 29.11.2017 .

v. That clause 15 of the BBA is one sided which states that upon

recciving a written intimation from a developcr, the allottee shall

within the time stipulated by the developer in the notice take

over the possession of the apartment, the said clause further

states that if allottee fails to take over the possession of the

apartment upon company's written intimation then the company

would be having no responsibility whatsoever relating to the

apartment as booked by the allottee, and further the company

may cancel the allotment also, further it is stated that in the event

Complaint No.2915 of 2023
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vl.

Complaint No. 2915 of 2023

of failure to take possession, the allottee shall be liable to pay

holding charges at Rs. 7.5/- per sq. ft. to the company.

That after taking the so-called possession of the apartment, the

complainant requested the respondent to get the conveyance

deed executed or get the property regi$tered in her name but the

respondent company always gave false assurance for doing the

needful. Till filling of the present complaint, the respondent has

miserably failed to get the same done, needless to say because

the respondent company due to its own wrong has not got the

occupation certificate from the concerned department in respect

oftower A-1 in the aforesaid group hoirsing colony.

Since, nothing was coming forth from lthe respondent company,

therefore the complainant through his advocate served a legal

notlce to the respondent company calling upon them, and given

one Iast and final opportunity, to immediately get the occupation

certificate from the concerned authority relating to 'l'ower A and

get the conveyance deed registered in respect of the subject

apartment. Hence, the present complaint.

vll.

C. Relief sought by the complainant:

4. The complainant has sought following relief(s):

Direct the respondent to get the conveyance deed executed in

respect of the sub,ect unit in favour of the complainant.

ii. Direct the respondent to return the money charged by them

illegally from the complainant under the garb of maintenance

charges from the date of so-called forceful possession i.e.,

29.11.2017 along with interest.
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5.

D.

Complaint No. 2915 of 2023

iii. Direct the respondent to pay the amount to the complainant as

per clause 18 of BBA @ Rs.7.50/- per sq. ft. of super area of the

apartment per month till the delivery of possession.

Reply by respondent:

The respondent by way of written reply dated 06.71.2023 has made

the following submissions:

That is admitted position of the complainant that the respondent

had offered the possession of Flat No. -1403, 
14th Floor in Tower

A1 in the Project namely "Boulevard Resldences and Heights",

Sector 83, Gurgaon, Haryana on $.7q.2017 which is within 39

months from the date of execution of the BBA dated 23.07 .2014.

The respondent has complied with the terms of the said BBA and

has delivered the project in timely m{nner. As per clause 13 of

the said BBA, the respondent was to dlliver the building within

48 months from the date of execution bf BBA that too subiect to

clause 14,L7 and 37. However, the resppndent has completed the

entire project well within time and hag delivered the possession

of the flat to the complainant in accordbnce with the said BBA.

ii. That the complainant is taking obiectibn regarding clause 15 of

the said BBA which is only a afterthought as the complainant had

never raised any dispute or objection on the terms of the said

BBA before signing of the sald Agreerqrent and the complainant

had signed the said Agreement with qpen eyes. It is submitted

that the said clause is absolutely failr as there are jnstances

wherein the respondent has suffered huge losses in past as the

proposed buyers do not come forM,/ard to take over the

possession of the flat even when the project is completed and
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Complaint No. 2915 of 2023

such acts ofthe buyers cause huge financial losses to the builder.

It is pertinent to submit that in case where the builder has to hold

the possession ofthe unit where the buyer is not coming forward

to take the possession, the builder is required to maintain the

said unit and the common areas whigh includes housekeeping,

electrical and safety and security of the said unit and its fitting

and fixtures and all such activities take reasonable amounts. The

said amount therefore is required to be paid by the buyer and

therefore Holding Charges are fair anfl logical. However, in the

present case the respondent has nevler asked for any holding

charges and therefore such allegation! made by the complainant

are unwarranted at such belated stagef

That the complainant herein has already taken over the

possession of the said unit on 29.1fl.2017 after making the

payment of the total consideratioh of Rs. 1,,57,49,566/-.

However, it is clarified that the same, does not include Stamp

duty charges as the same shall be pay{ble by the complainant at

the time of execution of the sale deed in favour of the

complainant. The complainant had taken over the possession of

the said unit on its own free will and {herefore the complainant

was not under any force or coercion py the respondent in any

manner whatsoever. The complainarjt had the option to take

refund of his entire amount in case [he complainant was not

willing to take over the possession of lhe said unit, however, the

complainant took over the possessio[ of the said unit and is

enioying peaceful possession ofthe sa{d property since then.

That the respondent company bellevei in delivering the project

timely and has done the same in t$e present case. Further,
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the said towers, T towers have already received Occupation

Certificate on 01.09.2016. However, it is pertinent to submit that

although the respondent had applied for the occupation

certificate of tower A1 vide its application dated 18.06.2017 and

accordingly the respondent was made to understand that as the

building is in compliant of all the required parameters and thus

there would be no impediment by tlle DTCP for not granting

Occupation certificate for Tower A1.

That however, to the utter shock and sfrrprise to the respondent,

DTCP has failed to grant Occupation Cgrtificate till date. The said

application is pending with DTCP in light of some issue

concerning preparation and approval of the Electrical Service

Plan Estimates for licenced colonies fbr which license has been

granted by the Town and Country Planning, Haryana under the

provisions of Haryana Development and Regulations of Urban

Areas Act, 1975. An order dated 30.10.2019 was passed whereby

it was made out that the licensed colony shall have to gct

approved by the colonizer from DHBVN/UHBVN to ensure the

integration ofelectrical infrastructure requirements and the cost

thereof for the licensed areas.

vi. That the said order further states that before the grant of

0ccupation Certificate/Completion certificate, Town and

Country Planning Department will seek report from the

Superintending Engineer fPlanning), HVPNt,, Panchkula with

respect to erection and commissioning of the Electrical

lnfrastructure in the colony as per the approved Illcctrical

Infrastructure Plan/Estimates of the colony.

Complajnt No. 2915 of 2023

"Boulevard Residences & Heights" has total 10 towers and out of
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vii. That due to these change in the norms and in light of the order

passed by Town and Country Planning Department, the

respondent is also going pillar to post for procuring the

Occupation Certificate of the said Tower. 'lhe building of the

respondent is complete and functional as per the previous norms

those were applicable. 'fhe revised norms of DHVBL aTe also

being complied by the respondent and thus, the respondent has

made appropriate application seeking the approval for

occupation certificate however the same is still pending. After

2020, the entire country was facing COVID-19 and rhus even the

government departments functioning has been affected and

pendency on the departments have resulted into the said delay

in granting occupation certificate. The respondent is also

suffering due to such lethargic approach of the concerned

authority and therefore there is nothing in the hands of thc

respondent that can be done to expedite the said process. The

respondent has duly communicated the entire situation to the

complainant at various occasions however, the complainant has

come before this Hon'ble forum with unclean hands.

6. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in disputc. Hence, the complaint can

be decidcd on the basis of those undisputcd documents and oral as

well as written submissions made by the parties.

7.

lurisdiction of the authority:

'l'he authority observes that it has territorial as well as subject matter

jurisdiction to adludicate the present complaint for the reasons given

below.

E.
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Complaint No. 2915 ot 2023

E.t

8.

Territorial iurisdiction

As per notification no. 1/92 /2017 - 1TCP dated 74.L2.2017 issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram district. Therefore, this authority has complete

territorial ,urisdiction to deal with the present complaint.

E.II

9.

Subiect matter iurisdiction

Section 11(4)(a) ofthe Act,2016 provides at the promoter shall be

responsible to the allottee as per agreeme

is reproduced as hereunder:

for sale. Section 11[4)(a)

Section 11(4)(a)

Be responsible for all obligotions, respansibilities and functions
under the provisions of this Act or the rules ond regulotions mode
thereunder or to the ollottees os per the ogfeementfor sqle, or to the
ossociation ofallottees, os the cose may b4 till the conveyance ofoll
the aportments, plots or buildings, as the cose may be, to the
ollottees, or the common oreos to the ossot:iation oI allottees or the
competent authority, os the case may be;

Section 34-Functions ol the Authority:

344 ofthe Act provides to ensure compliohce of the obligations cast
upon the promoters, the ollottees and the real estate ogents under
this Act and the rules and regulations mad9 thereunder.

10. So, in view ofthe provisions of the Act quotqd above, the authority has

complete jurisdiction to decide the c{mplaint regarding non-

compliance of obligations by the $romoter leaving aside

compensation which is to be decided by [he adjudicating officer if
pursued by the complainant at a later stage.
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12.

Complaint No. 2915 of 2023

F. Finding of the authority on application for amendment of relief
sought

1 1. 'fhe complainant in the complaint has sought the relief of execution of
conveyance deed along with refund of maintenance charges and delay

possession charges. It is pertinent to mention here that the

complainant in alternative also sought the refund of amount paid

alongwith interest. The Authority vide order dated 12.07.2024 sought

clarification ofthe reliefsought by the complainant. In pursuant to the

aforesaid order, the complainant vide application dated 30.01.2025

pursued with the relief of refund alongwith interest.

The Authority, in the present matter, obberves that although the

respondent has not obtained the OC for tle sublect tower from the

competent authority, the respondent offe."d possession of the

subject unit to the complainant on 03.10.2017 and the complainant

subsequently took possession of the said unit on 29.11.2017. The

Authority is ofthe view that the complainarlt-allottee cannot blow hot

and cold at the same time. The complainant-allottee is already in

possession of the subiect unit and has beeh en,oying the possession

of the subject unit since 2017. Keeping in view the aforesaid facts, the

Authority hereby declines the request for amendment of relief at such

advanced stage.

Findings on the obiections raised by the trespondent:

F.1 Obiection regarding delay d$e to force maieure
circumstances.

The respondent-promoter raised a contention that the construction

of the proiect was delayed due to force m4jeure conditions such as

lockdown due to outbreak of Covid-19 pan(emic which further Ied to

shortage of labour. Further, the authority has gone through the

G.

13.
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possession clause of the agreement and observed that the

respondent-developer proposes to handover the possession of the

allotted unit within a period of 48 months from the date of execution

of the buyer's agreement. In the present ca$e, the date of execution of

the buyer's agreement is 23.07 .2074. Thus, the due date of handing

over possession comes out to be 23.02.201,A.

14. As far as delay in construction due to outbreak of Covid-19 is

concerned, Hon'ble Delhi High Court in case titledas M/s Halliburton

Offshore Seruices lnc. V/S Vedanta Ltd. & Anr. bearing no. O.M,p

(t) (Comm) no. 88/ 2020

29.05.2020 has observed that:

and l.As 3696-3697/2020 dared

"69. fhe past non-performance of the Controctlr connot be condoned
due Lo the COVID- t9 lockdown in Morch 2020 iA lndia. The ConLroctor
was in breqch since September 2019. Opportunlties were given to the
Conlroctor to cure the same repeotedly. Despite Llle some, the Controctor
could not complete the Project. The outbreak of,o pondemic connot be
used as on excuse for non- performonce ol o lontroct for which the
deadlines were much before the outbreok itself."

The respondent was liable to handover the possession ofthe said unit

by 23.07.2018 and is claiming benefit of lockdown which came into

effect on 24.03.2020 whereas the due date of handing over of

possession was much prior to the event of outbreak of Covid-19

pandemic. Therefore, the authority is of the view that outbreak of a

pandemic cannot be used as an excuse for non- performance of a

contract for which the deadlines were much before the outbreak itself

and for the said reason, the said time perfod is not excluded while

calculatlng the delay in handing over possession.

Further in the judgement of the Hon'ble Supreme Court of India in the

case of Newtech Promoters and Developers private Limited Vs.

Stnte of U.P. and Ors. (Civil Appeal no.6V45-6749 of 2021), it was

observed-

15.

16.
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25. The unqualified right of the ollottee to seek refund referred
Under Section 1B(1)(a) and Section 19(4) of the Act is not dependent
on ony contingencies or stipulotions thereof. lt oppeors thot the
legisloture hos consciously provided this right of refund on demond os
an unconditionol obsolute right to Lhe allottea, if the promoter fails Lo

give possession oI the apartment, plot or building within the time
stipulated under the terms of the agreement regatdless of
unforeseen events or stav orders of the Court/Tribunal, which is
in either wa)r' not attributable to the allottee/home buver_ the
promoter is under an obligotion to refund the omount on demand with
interest qt the rote prescribed by the Stqte Covernment including
compensotion in the monner provided under the Act with the proviso
thqt if the allottee does not wish to withdrdw from the project, he
shall be entitled for interest for the period of deld! till honding
over possession at the rate prescribed,

17. In view ofthe above, the objection raised bg the respondent to extend

the due date of handing ou". porr".riJn due to force majeure

circumstances due to C0VID-19 is declinedl

H. Findings on the reliefsought by the complainant

G,1 Delay Possession Charges.

18. In the present complaint, the complainant intends to continue with

the proiect and is seeking delay possession tharges as provided under

the proviso to section 1B[1) of the Act. Sec. 18[1J proviso reads as

u nder:

"Section 7& - Return oI omount and compensstion

1B(1). If the promoter fails to complete or is unable to give
possession ofon apartment, plot, or building, -

Provided that where qn ollottee does not intend to withdraw
from the project, he shall be poid, by the promoter, interest for
every month ofdelay, till the handing over of the possession, ot
such rote as moy be prescribed."

(Emphasis supplied)
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19. Clause 13 ofthe builder buyer's agreement provides the time period

of handing over possession and the same is reproduced below:

OF THE SAID13. SCHEDULE FOR POSSESSION
APARTMENT
The Developer based on its present plans ond estimotes qnd
subject to all just exceptions, contemplates to complete
construction of the soid Building/ soid Apartment within q
period of 48 (Forty Eight) months IrOm the date of
execution of this Agreement unless there sholl be deloy or
there sholl be failure due to reasons mentioned in Clauses 14
Lo 17 & 37 or due to loilure of Allottees(s) b poy in time the
price of the said Apartment along with oll Ather chorges ond
dues in occordance with the Schedule of Ppyments given in
Annexure I or as per the demands roised by the Developer
from time to time or ony foilure on the port of the Allottee(s)
to obide by ony ofthe termsor conditions olthis Agreement.

20. The buyer's agreement was executed interf se parties on 23.07.2074

and the complainant was allotted a unit b]aring no. 1403, 14th floor,

tower 41 admeasuring 2110 sq. ft. ln vie{ru of clause 13 of the BBA

and as delineated hereinabove, the respfndent was obligated to

handover possession ofthe subiect unit by 23.07.2018.

21. It is admitted fact that till date the reslondent has not obtained

occupation certificate in respect of the tofer where the unit of the

complainant is situated. But the compfainant admirtedly is in
possession of the subiect unit since 29.1 1.r0 I 7.

22. lt is a very interesting situation where cofnplainant-allottee on one

side is demanding completion of all reluisite infrastructure and

amenities, and then offer physical Oorr".rfo, in the name of legally

valid physical possession, whereas she l]s already taken over the

physical possessi on on 29.71.2077 r..o,d.."d and is enjoying the

fruit of the property for which she has inrfested with the promoter.

Although the promoter has given the fihysical possession and

complainant has accepted physical possefsion on basis of offer of

Page 15 of 17



*HARER
ffi eunuennvr Complaint No. 2915 of 2023

possession dated 03.10.2017, which may not be legally valid offer of

possession without obtaining occupation certificate. The Authority is

of the view that both the promoter and allottee have acted not as per

the spirit of law but as per their own convenience. The promoter is

liable for action for offering physical position without obtaining OC

and allottee cannot be allowed to take benefit of delay possession

charges beyond the time he has taken the physical possession.

Keeping in view the aforesaid facts, the Au[hority holds that no case

of delay possession is made out as the pos$ession was already taken

by the complainant prior to the dat".orn.ftt"a by the respondent in

the builder buyer agreement. However, fs rhe promoter illegally

offered the possession of the unit with{ut obtaining occupation

certificate, the complainant is at Iiberty to pfo.""d u nder relevant law

and penalty may be imposed upon rhe n,]o.o,", for handing over

possession to an allottee without the receip[ ofoccupation certificate.

G.ll Conveyance Deed

23. As per section 11(4)(0 and section fZifj ofthe Act of 2016, the

promoter is under an obligation to g.,,n" 
!onr.rrn.. 

deed executed

in favour ofthe complainant. Whereas as pef section 19(1 1) ofthe Act

of 2076, the allottee is also obligated to participate towards

registration of the conveyance deed of tfre Jnit in question. However,

the respondent has not obtained tt e occun{tion certificate in respect

of the tower where rhe unit of the comnlaitant is situated. ln view of

the above, the respondent is directed to exNcute conveyance deed in

favour ofthe complainant in terms ofsecuo[ tZitl ofthe Act of 2016

upon payment of stamp duty and .egistrat]on charges as applicable,

within three months after obtaining occupltion certiticate from the

competent authority.
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I. Directions ofthe Authority

24. Ilence, the authority hereby passes this o

directions under section 37 of the Act

obligations cast upon the promoters as per

the Authority under Section 34(f) of the

'l he respondent is directed to execute con

the complainant in terms of section 17(1

payment of stamp duty and registration ch

three months after obtaining occupati

competent authority.

Complaint stands disposed oi

File be consigned to the registry.

Dated: 11.04,2025

H ary

25.

26.

omplaint No. 2915 of 2023

and issue the following

ensure compliance of

e functions entrusted to

ance deed in favour of

of the Act of 2016 upon

rges as applicable, within

n certificate from the

lpu"--l
(Arun Kumar)

Chairman
Real Estate Regulatory

thority, Gurugram
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