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BEFORE THE HARYANA REAL EST TE REGULATORY
AUTHORITY, GURU M

o+.o+io|i

NAME OF THE
BUILDER

I,TD.

c.t\1280 /2022 Ritu Chitkara

Vatika Limited

c.R/289 /2022 lr"J"r, lrir r"a Nri".r,I

Vatika t.imited

CORAM:

Shri Arun Kumar

ORDER

1. This order shall dispose ofboth thc complai

this authority in Form CRA under

CITY CENTER

APPEARANCE

Siddhant Sharma, Adv.

(Complainant)

Ankur Berry, Adv,

_-.,.(Respondent)
Siddhant Sharma, Adv.

(Complainant)

Ankur Berry, Adv.
(Respondent)

ts titled as above filed before

on 31 of the Real Estate

hereinafter referred as "the

PROJECT NAME

s.
No.

Case No. Case titlc

(Regulation and DevelopmentJ Act, 2016

Act"J read with rule 28 of the Haryana

Development) Rules, 2017 (hereinafter

violation of section 11(4)(al oftheActwh

eal llstate (Regulation and

ferred as "the rules") for

ein it is inter alia prescribed

that thc promoter sha)l be rcsponsi le for all its obligations,

responsibilities and functions to the allott

sale executed inter sc between parties.

es as per the agreement for

Complaint no. 280 of 2022 and
2A9 of 2022

te of decision:

VATIKA INX
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2.

3.

HARER
GURUGRAIV

The core issues emanating from them a

complainant(s) in the above referred matte

namely, 'VATIKA INXT CITY CENTRE' be

respondent promoters i.e., M/s Vatika Ltd.

The details of the complaints, reply status,

allotment, due date of possession, total

similar in nature and the

are allottees ofthe projects,

ng developed by the same

nit no., date of agreement, &

ale consideration, paid up

are given in the table below;

e", Sector 83, Vatika lndia Next,

lla

plex

DTCP License no.

old unil no. 2074,2nd floor, Blo
admeasuring 750 sq.

INXT City Centre

JAs per allotment l

dated 28.02.2072, P

ofcomplaintl

14.06.2008

cR/289/2022

10.o2.2on

25.02.2022

319A,3rd floor
admeasuring 1000 sq. ft.

in INXT City Centre

[As per allotment letter
dated 06.02.2012, Page

17 of complaintl

2018

cr

Complaint no. 280 of 2022 and
249 of 2022

"INXT Citv Cen

Gurugram, a

Commercial co

10.72 acres

122 af 2008 da

Valid up to 13.

RERA registered or not Nol rcgistered

Occupation certificate Not obtained

Offer ofpossession Not offered

Complaint filed on

Reply filedin

cR/280/2022

1.0.02.2022

04.0a.2022

Allotment letter 28.02.2012 (alloned
original allottee)

IPage 16 otcomplai

06.02.2072

IPage 17 of complaint]

amount, offer ofpossession and reliefsough

Proicct Name and Location

Nature ofthe proiect

Area ofthe proiect

16
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Complaint no. 280 of2022 and,

289 of 2022

New unit shifted no. 109, 1$ floor, block

[Vide letter datec
25.04.2013 "Allocati(
Unit number", Page 4

complaintl

D

n ol
1of

729,7rh floor, block F

IVide letter dated
31.07.2013 "Allocation of
Unit number", Page 40 of

complaintl

Date of builder buyer
agreement

19.01.2012 [with ori
allottee)

IPage 17 ofcompla

nal

nq

I 06.02.2012

IPage 18 ofcomplaintl

Endorsement of unit in
favor of complainant(s)

26.06.2019

lPage 45 of compla nrl

N/A

Due date of completion
of project

19.01.201S

[3 years from dat
execution of BBA a5

Fo r t u n e I nfrastr u ctu r t

ors. vs. Trevor D'Limc
Ors. (12.03.2
MANU/SC/0253/201t

of
per
qnd

and
1B);

06.02.2015

[3 years from date of
execution of BBA as per
Fortune lnfrastructure
and Ors. vs. Trevor D'Limo
ond Ors. (12.03.2018);
MANU/SC/0253/20181

Assured return and
LeasinB Arrangement
clause

12. ASSURED RETURN

poid
sale
sq id
tpon
nent
I for
eose
,ther

sof
so tcl

.for
the

Ito
uper
soid
per

ured
from
.this

12. ASSURED RETURN
AND LEASING
ARMNGEMENT
Since the Buyer hos
the full bosic
considerotion for the
Commercial Unit
signing of this Agree
ond hos qlso requeste
putting the some on
in combination with t

odjoining units/spact
other owners 7fter thc
Building is ready
occupotion and use,

Developer has ogree
poy I 65/- per sq. ft. :
orea of the
Commerciql Unit
month by woy of qs:

return to the Buyer
the date ofexecution a

AND LEASING
ARRANGEMENT
Since the Buyer hos poid
the full basic sole
considerotion for the soid
Commercial Unit upon
signing of this Agreement
ond has also requested for
putting the same on lease
in combin0tion with other
odjoi ning units/spoces of
other owners ofter the
said tsuilding is reody for
occupation ond use, the
Developer hos ogreed Lo

poy 1 71.5/- per sq. ft.
super area of the soid
Commerciol Unit per
month by woy of ossured
return to the Buyer from
the dote of execution of

PaEe 3 ol2



&H
#-e

ARER .

URUGRANI
Complaint no. 280 of 2022 and

2a9 of 2022

ogreement till
completion of construt
of the soid Building...
further ogreed that:
[i) The Developer will
to the Buyer Rs.65/- pt

ft. super oreo of the
Commerciol Unit
committed return for
threeyearsfrom the d(
completion of construt
of the said Building o
the soid Commerciol IJ

put on lease, whichey
earlier...,.

the

,sIt
'tion

poy
r sq.

said
o5

'rpto
te of
tion
. till
rit is
?r is

this ogreement till the
completion of
construction of the soid
Building... lt is further
qgreed that:
(i) The Developer will pay
to the Buyer Rs.65/- persq.

ft. super areo of the soid
Commercial llnit os

committed return for upto
three yeqrs from the dote

"f completion ot
construction ol the soid
Building or till the s0id
Commerciol Unit is put on
lease, whichever ,.s

earlier.,..
Date of addendum
agreement w.r.t. deletion
of assured return clause

26.72.2079
(with complainant

IPage 46 ofcomolai rtl lPaee 42 ofcomDlaintl

22.07.2079

Clause 2 of addendum 1. This Adden
Agreement sholl bet
effective from 1st luly i
2. Notwithstan
anything to the conl
contained in the
agreement and r

reconciliation of
accounts of the Allo
any amount due
payable to
Allottee/Allottees by
Developer, inclu
amounts payable u

clause 12 IASSU
RETI]RN ANI) I,I.]AI

ARRANCEMENTI ur
30th june 2019, shal
settled and payable a

time of leasing of the
or within ninety
from the date ofexecr
of the present Adden

dum
ome
'019
ding
rary
said
Lpon

the
ttee,
and
the
the

ding
rder
RED
;IN G

io
lbe
:the
Unit
jays

lion
lum

1. This Addendum
Agreement shall become
effective from 1sI luly 20 19.
2. Notwithstanding
anything to the contrary
contained in the said
agreement and upon
reconcil,ation of the
accounts of the Allottee,
any amount due and
payable to the
Allottee/Allottees by the
Developer, including
amounts payable under
clause 12 IASSURED
RETURN) & clause 12
(LEASING
ARRANGEMENT) up to
30th June 2019, shall be
settled and payable at the
rime of leasing of the Unit
or within ninety days
from the date ofexecution
of the Dresent Addendum

Page 4 ol29
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Complaint no.280 of2022 and
289 of 2022

Agreement whichev
earlier.

IPage 46 of complain

ls Agreement whichever is
earlier,

lPage 42 of complaintl
'[oLal Sale Consideration {33,75,000/- 149,50,000/-

Amount paid by
complainant(sl

{33,75,000/- lso ,7 7 ,462 / .

Assured return paid till September 2018

[Page 35 of reply

September 2018

IPage 30 ofreply]

Assured return paid <38,56,792 /-

IPage 35 of reply

i 51,88,603/-

IPagc 30 of replyl

- Assurcd rcturn
- DPC
- Physical possession
- Exccute conveyance

deed
- Litigation cost

Relicf sought - Assured return
- DPC

- Physical possession
- Execute convey

deed
- Litigation cost

lnce

It has been decided to treat the said complai

compliance of statutory obligations

promoter/respondent in terms of secti(

mandates the authority to ensure complian(

the promoters, the allottees and the real esl

rules and the regulations made thereunder.

The facts of all the complaints filed by the c

similar. Out of the above-mentioned cases

CR/280/2022 titled as n

Vatika Limited are being taken into consi

rights of the allottees qua assured retun

physical possession and conveyance deed.

nts as an application for non-

on the part of the

n 34[l) of the Act which

e of the obligations cast upon

ate agents under thc Act, thc

mplainant/ allottee are also

the particulars of lead case

tu Chitkara V/s

eration for determining the

delay possession charges,

Page 5 of 2
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Unit and proiect related details

The particulars of unit details, sale conside tion, the amount paid by the

complainant(sJ, date of proposed handing

buyer's agreement etc. have been detailed i

over the possession, date of

the following tabular form:

CR/280/2022 titled as Ritu Chitko V/s Vatika Limited

I nformation

"Vatika nxt City Centre" at Sector 83,

Guru , Haryana

cial complex

12

of complaintl

J floor, Block A admeasuring

. in INXT Citv Centre

r allotment letter dated

12, Page 16 ofcomplaintl

oor, block D

letter dated 25.04.2073

of Unit number", Page 41 of

12

of complaint]

Complaint no. 280 of 2022 and
289 of 2022

S. No. Heads

1. Namc and location of thc
project

Nature of the project

Area ofthe project 70.72 a

0B dated 14.06.2008DTCP License 122 of

valid upto

RERA registered/ not

registered

Allotment letter issued in

favour of the original
allottces i.e., Iasbinder
Sobti & Charanpal Singh

Old unit no. and area

750 sq.

lAs p

28.02.2

compla

New unit shifted no.

Builder buyer's
agreement executed

between original allottees

and the respondent on

Possession clause

Due date of completion of
project r 9.01 .2

Page 6 of 29

2.

Not rcgistered

!l
4.



m HARER,.
S- eunuennv

ln Ft ne Infrastructure qnd
vor D'Lima and

Ors.

Ors.vs.

(12.O o18);
MANU, 253/2018 Apex Court
obse lhat"o person cannot be

wait indefinitely for the

11. Assured return clause

ond the

n of the Jlats allotted to them
0re entitled to seek the refund

of the o ount paid by them, 0long with
compen tion. Although we are oware
of the ct thqtwhen there was no

period stipuloted in the
qg t, o reasonoble time has to

into considerotion. In thebe to

facts circumstances oJ this case,

a timc of 3 years would hove
been sonoble for completion of
the con

In view
law, the

f the above-mentioned casc

te ofsigning of BBA ought to
as the date for calculating due

ossession. Therefore, the due

nding over of the possession

t comes out to be 19.01.2015.

Since th Buyer has paid the full basic

ideration for the said
ial Unit upon signing of this

Agre t and has olso requested for
the same on leose inputting

combino ion with other adjoining
uniLs/sp ces of other owners after the

ing is reqdy for occupation

mede

possess

be take

date of
date of
ofthe u

sale

Comm

Complaint no. 280 of 2022 and
249 of 2022

soid llui

Page ? ol29
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Total consideration as per
clause 1 of BBA

Total amount paid by the
complainant as per clausc
1 of BBA

Reallocation of unit vide
letter dated

e Developer has ogreed to pay
sq.ft" super area oJthe said
I Unit per month by way of

return to the Buyer from the
execution of this ogreement

pletion of construction of
Building... It is further agreed

veloper will pay to the Buyer
sq. fL super areo of the

mercial Unit os committed
r upto three years from the
mpletion of construction of
Building or till the said

Unit is put on leose,

is eorlier. After the said
isl Unit is put on lease in the
nner, then payment of the

committed return willcome to

the Buyer will start receiving

tdl in respect of the said

iql Unit in accordonce with the

ument 0s mov be executed ond

d hereinafter.

of complaintl

,000 /-

ofcomplaintl

,000 /-

ofcomplaintl

13

ofcomplaintl

Complaint no. 280 of 2022 and
249 of 2022

ond use,

{ 6s/- p
Com

assu

date of
till the
the sa
th0t:

(i) 't'he

Rs.65/-

soid C'

return
dste of
the so

Comm

Comme
qbove

aforesai

an end

lease

Comme

leose d
qs descr

IPage 3

Rs. 33,7

IPage 1

Rs.33,7

IPagc 1

Page I of29
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Complaint no. 280 of 2022 and,

289 of 2022

15. Agreement to sell

executed between the
complainant and the
original allottees

14.O4.2

LPage 4

19

ofcomplaintl

t6. Assignments/Nomination
Ietter in favour of the
complainant

26.06.2

IPage 4

1.9

ofcomplaint]

17. Addendum agreement

executed between the

complainant and

respondent

26.1,2.2

IPage 4r

79

of complaintl

1u. Clause 2 of addendum

agreement

L t nls

become

2. Notr

contrdn
Agreemt

the accc

due

Allottee,

includin

12 (AS!

ARRANI

shall be

oI leasi

doys fr(
present

whichet

[Page 4

Addendum Agreement sholl

?ffective from 1st July 2019.

tithstonding onything to the
, contained in the said

nt and upon reconciliation of
unts of the Allotbe, any amount

and payable to the
lAllottees by the Developer,

q amounts payable under clouse

URED RETURN AND LEASING

iEMENT) upto 30th lune 2019,

settled and payable qt the time
g of the Unit or within ninety

m the date of execution of the

Addendum Agreement

er is earlier,

i of complaintl
19. Date of offer of possession

to the complainant

Not offt red

20. Occupation certificate Not obt ined

21. Assured return amount paid

by the respondent w.e.f.

28 .02 .201_2 till 30 .09 .207A

Rs.3B,5

IPage 3

,'t92/-
of replyl

Page 9 of 29
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Facts ofthe complaint

The complainant has submitted as under:

a. That pursuant to advertisements,

representations made by the respond

by them about the timely completio

facilities and believing the same, the o

Sobti & Charanpal Singh booked a com

admeasuring 750 sq. ft. at Vatika

confirmed vide allotment letter dated

the respondent that the project includ

handed over by 30.09.2012. Also, a

executed for the said commercial unit

entire sale consideration i.e., 133,75,

unit. Clause 22 of the agreement is u

nature.

That furthermore as per clause 1

1.9.01.2012, the respondent promised

original allottee from 19.01.2012 on

each month, wherein till the possessi

ft. and after completion of the buildi

be paid to the allottee.

That a letter dated 25.04.2013 was

original allottee, which stated "Alloca

City Centre". That the respondent allo

Floor of Block D at Vatika INXT City Ce

b.

Complaint no. 280 of 2022 and
289 of 2022

assurances, promises and

t in the brochure circulated

of the project with perfect

iginal allottee i.e., lasminder

rcial unit bearing no.207 A

NXT City Centre and was

4.02.2072.1t was assured by

ng the subject unit would be

ilder buyer agreement was

fair,

n 19.01.2012 by paying the

0/- in advance for the said

unjust and arbitrary in

of the agreement

to pay assured return

monthly basis before

an amount @ 155/-

@ {65l- per sq. feet

dated

to the

1sth of

per sq.

was to

nt by the respondent to thc

on of the Unit Number INX't

ed a new unit no. 109 on 1n

tre, Gurugram. That such act

Page 10 of 29
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d.

of the respondent was arbitrary and

provisions ofthe BBA and other agree

That subsequently on 18.04.2019, th

subject unit from the original allottee

by the respondent on 26.06.201,9.

Thereafter, the complainant made ee.

allotted unit and the status of the cons

gross negligence of the responden

response from them. After repeated

positive response from the responden

construction site and was shocked to

not been completed till date. Despi

complainant to provide them wi

complainant was shocked to see the i

project.

t That the respondent violated the te

buyer agreement by not executi

booked/allotted unit, not handing ov

the booked/allotted unit and not pro

account of assured return as per claus

agreement dated L9.0l.20 72.

That with malafide intentions, the res

addendum signed by the complainant

and 12 of the Agreement. Despite faili

of the subject unit and failing to hand

and with intention to cheat the com

Page 11 of29

Complaint no. 280 of 2022 and
289 of 2022

in contravention to various

ents.

complainant purchased the

nd the same was confirmed

brt to seek updates on the

ction at the site, but due to

there was no satisfactory

llow-ups and not getting a

the complainant visited the

that the construction has

respondent promising the

world-class facilities, the

omplete construction of the

s and conditions of builder

g the sale deed of the

the physlcal possession of

iding with the payments on

1 and 2 of the builder buyer

ndent on 26.12.2019 got an

nd modified clause 9, 10, 1 1

to provide the possession

ver the physical possession

lainant, the addendum was



executed on the pretext that physical possession and assured

returns would be given to the complainant.

That till date the respondent has failed to register the project with

the Authority and has violated the provisions of section 3 and 4 of

the Act and are liable to be punished under section 59 of the Act. That

it is clear from the intentions of the respondent that they are not

inclined to complete the said project and have failed to acknowledge

the terms and conditions mentioned in the clauses of the agreement.

'l'hat at the time of execution of the agreement dated 19.01.201 2, the

respondent had assured the original al[ottee/complainant that they

have taken necessary approvals from the competent authorities to

commence the construction work of

the construction remains incomplete.

That despite having paid the entire s

advance of {33,75,000/- to the respo

delay of 11 years, and the responden

possession to the complainant. That

other option but to file the present co

C.

8.

Relief sought by the complainant:

'Ihe complainant has sought following relie

Direct the respondent to make paym

return in terms of the addendum.

ffiHARER
#, eunuennt,t

h.

b.

a.

Direct the respondent to pay delay pe

per the Act.

Direct the respondent to handover

subject commercial unit at Vatika IN

c.

Page 12 ol29

Complaint no. 280 of 2022 and
289 of 2022

e project. However, till date

e consideration amount in

t, there is a considerable

has failed to hand over the

complainant is left with no

plaint.

IsJ:

t on account of the assured

alty charges with interest as

physical possession of the

City Centre, Gurugram.

i.



Direct the respondent to strike do'

and addendum.

Direct the respondent to execute r

booked unit in favour of the comp

Grant the cost of litigation of Rs. 1

the date oI hearing, the authori

e.

f.

9. On

D.

10.

& HARER
#, eunuennu

d.

/promoters about the contraventions as all

in relation to section 11(a) (a) of the Act

guilty.

Reply by the respondent

The respondent has contested the complai

a. l'hat the present complaint is not main

of law. The complainant has misdire

captioned complaint before this Ld.

claimed by them cannot be said to fall

of this Ld. Authority. It is humbly sub

of the Banning of Unregulated D

(hereinafter refeued as BUDS Act) th

"Committed Returns" on the deposit

respondent company having not

operate, continue an assured return

Return Scheme' proposed and floated

infructuous due to operation of law,

present complaint cannot survive due

b. 'l'hat as a matter of fact, the responde

September 2018. Thereafter upon co

Complaint no. 280 of2022 a^d
289 of 2022

wn the impugn clauses under BBA

sale deed of the above-mentioned

)lainant.

,10,000/-.

ity explained to the respondent

ed to have been committed

plead guilty or not to plead

on the following grounds:

nable or tenable in the eves

herself in filing the abovc

uthority as the reliefs being

ithin the realm ofiurisdiction

tted that upon the enactment

osit Schemes Act,2019,

'Assured Return' and/ or any

emes have been banned. 'l'he

n registration cannot run,

scheme. Thus, the 'Assured

the respondent has become

us, the relief prayed in the

o operation of law.

t duly paid I 38,56,192l- till

pletion of the construction,
Page 13 of29
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c.

the respondent had sent a letter datedr 26.03.2018 to the erstwhile

allottees. The complaint has been filed by the complainant just to

harass the respondent and to gain the unjust enrichment. It is

pertinent to mention here that for the fair adjudication of grievance

as alleged by the complainant requifes detailed deliberation by

Ieading the evidence and cross-examin4tion, thus only the Civil Court

has jurisdiction to deal with the cases required detailed evidence for

propcr and fair adjudication.

That the present complaint is not ma

Authority as it is apparent from the pr

Irurther, the complainant is not an 'All

who is only seeking physical possessi

from the respondent, by way of pre

maintainable as the unit is not mean

meant for earning rental income. Fu

of the agreement, the said commerci

legally possessed by the complainant.

booked by the complainant is not m

That further in the matter of Bharom

Projects LLP (Complaint No. 175 of 2

Regulatory Authority, Gurugram had

matter related to assured returns.

That the erstwhile allottees entered i

buyers' agreement dated 79.01.201

thereafter owing to the name, goo

respondent company. That further,

d.

e.

Page 14 oi 29

Complaint no. 280 of 2022 and
289 of 2022

tainable before the Hon'ble

ers sought in the complaint.

ee', but purely an'lnvestor',

n/delay possession charges

nt complaint, which is not

for personal use rather it is

rmore, as per clause 12(viiiJ

space shall be deemed to be

ence, the commercial space

t for physical possession,

ingh & )rs. vs. Venetion l.l)l'

18J, thc Hon'ble Real Estatc

ecided not to entertain any

to an agreement i.e., builder

with respondent company

will and reputation of the

he construction of unit was



& HARER
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completed and the same was duly info

vide letter dated 26.03.2018.

f. That the respondent company was

construction and development wo

township 'Vatika India Next' beyond

such as the follows:

Construction, laying down and/ or re'r ting of Chainsa-Curgaon-,hajiar-
llissat Gas Pipeline by Cas Authority ol ndia l,imited [Gail) for supplying
natural gas and the consequent litigati for the same, due to which the

g plans, project drawings, greeocompany was forced to change its build
areas, laying down of the connecting ds and complete lay-out of the
Township, including that of independent oors.
Non acquisition of land by Haryana LIrb
to lay down of Sector roads 75 mlr. aD

litigation for the same, the issue is even

Development Authority IHUDA)
60 mtr. wide and the consequent
t not settled completely;

Lobour issue, disruptions/delays in su
due to court orders oJ the courts, unus
oJ cement and steel, declarotion of G

purpose of Ground Wqter.

of stone aggregote and sqnd

Delay in removal/ re-routing of delun High-Tension Line of 66KVA in

l,icenses l,and, despite deposition ofcha
Total and partial ban on construction

s/ fee with HVBPNL, Haryana.

National Creen Tribunal during various t
The National Creen Tribunal INCT)
Authority (EPCA) issued directives and
deterioration in Air quality in Delhi-NcR

ue to the directives issued by the
mes since 2015.
Environment Pollution Control
measures [CRAP) to counter the

ion especially during the winrer
monrhs overthe last fewyears. Amongv
and Hon'ble Supreme Court imposed

s measures NcT, EPCA, HSPCB

activities for a totalofT0 days overvario
December 2019.

The several stretches of total and partial
to signiliconl loss oI produclivity in
respondent has also suffered from demo

nstru.tion resfr"ictiors have led
struction of the project. The

the projects, and it took several addition

activities with the required momentum.

]'hat the complainant is attempting

slowdown in the real estate sector, an

o seek an advantage of the

it is apparent from the facts

of the present complaint is
Page 15 of29

Complainr no. 280 of 2022 and
289 of 2022

erstwhile allottees

f.,nu urnrr""n roadblocks in

.d in p.o;".t. comprised in

tfre control of the respondent

qlly heovy roins, delay in supply
rgaon os 'Notilied Ared' for the

complete ban on construction
periods from November 2015 to

ilization ofthe labour workrng on
weeks to resu me Lhe construction

ofthe present case that the main pu
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That the various contentions raised

baseless, vague, wrong and created to

Hon'ble Authority, for the reasons st

submitted that none of the relief as p

are sustainable, in the eyes of law. He

be dismissed.

11. Written submissions filed by the respo

also taken on record and considered by th

to harass the respondent by engaging

with ultcrior motives to pressurize t

pertinent to submit that the complain

26.03.20LB informing of the completi

present complaint is without any bas

arisen till date in favour of the c

rcspondent and hence, the complaint

h.

E. furisdiction ofthe authority

12. The authority observes that it

jurisdiction to adjudicate the

below:

E. I Territorial iurisdiction

has territo

upon the relief sought by the complain

documents have been filed and placed on

is not in dispute. Hence, the complaint

thosc undisputed documents and submissi

present co

13. As per notification no. 7/92/2017-1TCP

Town and Country Planning Department,

Complaint no. 280 of 2022 and,

289 ot 2022

and igniting frivolous issues

e respondent company. lt is

nt was sent the letter dated

n of construction. Thus, the

and no cause of action has

mplainant and against the

erves to be dismissed.

the complainant is fictitious,

isrepresent and mislead this

ted above. That it is further

ayed for by the complainant

ce, the complaint is liable to

t and the complainant are

authority while adjudicating

t. Copies of all the relevant

e record. Their authenticity

be decided on the basis of

ated 74.72.201.7 issued by

Haryana, the jurisdiction of

ns made by the parties.

al as

plaint

well as

for the

subject matter

reasons given
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Haryana Real Estate Regulatory Authorit*, Gurugram shall be entire

Curugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.

Therefore, this authority has complete terrilorial lurisdiction to deal with

the present com plaint.

E. ll Subiect-matter iurisdiction
Section 11(4) (al oftheAct,2016 provides that the promoter shall be

responsible to the allottees as per agreemelt for sale. Section 11(4J (a) is

reproduced as hereu nder:

"section 11(4) (o)
Be responsible for oll obligotlons, responsibili4ies ond functions under the
provisions of this Act or the rules ond regulotlons mode thereunder or to
the allottees as per the agreement for sole, or t4 the associotion ofallottees,
as the cose may be, till the conveyonce of d'll the oportments, plots or
buildings, as the cose may be, to the ollottees,pr the common oreas to the
ossoctotion olollottees or lhe .ompetent outh|rity, as the case may be.

Section i4-Functions oI the Authority:
34(J) to ensure compliance of the obhgqtions 4iost upon the promoters, the
ollottees ond the reol estate ogents under [his Act ond the rules ond
reg ulolions mode L here u nder."

So, in view of the provisions of the Act quqted above, the authority has

complete jurisdiction to decide the complai[t regardlng non-compliance

of obligations by the promoter leaving asid] compensation wh ich is to be

decided by the adiudicating officer if pu.s[rea Uy the complainant at a

later stage.

Findings on the obiections raised by the fespondent
F.l. Obiection regarding maintainability ff .olnpt"int on account of
complainant being investor
The respondent obiected that the complairfant is an investor and not an

allottee and therefore, is not entitled to tfre protection of the Act and

thereby not entitled to file the complaint u Jder section 3 I of the Act.

'1,4.

15.

F.

Page 77 of 29
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17. The authority observes that any aggrieved person can file a complaint

against the promoter if he contravenes or vfolates any provisions of the

Act or rules or regulations made thereundef. Upon careful perusal of all

the terms and conditions of the buyer's agr!ement, it is revealed that the

complainant is a buyer, and has paid the entire amount to the

respondent-promoter towards purchase o[ unit in its project. At this

stage, it is important to stress upon the definition of term allottee under

the Act, the same is reproduced below for r dy reference:

" 2(d) "ollottee" in relotion to o reolestate p

o plot, qpartment or building, os the case

t meons the person to whom

be, has been alloLted, sold
(whether asfreehold or leosehold) or otherwis
and includes the person who subsequently

transferred by the promoter,
quires the soid ollotment

through sole, trqnsfer or otherwise but does

such plot, qportment or building, os the cose

t include a person to whom

y be, is given on rent"

18. ln view

terms

of the above-mentioned definition

and conditions of the buyer's

promoter and complainant, it is clear that

as the subject unit was allotted to her by t

f "allottee" as well as all the

reementexecuted between

e complainant is an allottee

promoter upon payment of

returns on monthly basis as

es mentioned therein. It is

the entire sale consideration. The concept f investor is not defined or

referred to in the Act. As per the definitio given under section 2 of the

and there cannot be a party

tention of the promoter that

Act, there will be "promoter" and "allottee

having a status of "investor". Thus, the co

the complainant being investor is not enti

stands reiected.

led to protection of this Act

G. Findings on the reliefsought by the com nant.

G.l. Assured return
19. The complainant is

per the addendum

seeking unpaid assured

agreement at thc rat

I']agc 1B ol 29
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pleaded that the respondent has not corpplied with the terms and

conditions of the said addendum agreement. Though for some time, the

amount of assured returns was paid but later on, the respondent refused

to pay the same by taking a plea that the same is not payable in view of

enactment of the Banning of Unregulated Deposit Schemes Act, 20-l-9

(hereinafter referred to as the Act of 2019), citing earlier decision of the

authority (Brhimjeet& Anr. Vs. M/s Lan rk Apartments Pvt. Ltd.,

complaint no 141 of 2018) whereby reliefo assured return was declined

by the authority. The authority has reie the aforesaid objections

raised by the respondent tn CR/8001/20

agreed upon and the Act of 2019 does no

liable to pay that amount as

create a bar for payment of

assured returns even after coming into ope tion as the payments made

Complaint no. 2B0 ot 2022 and
289 of 2022

and anr. Vs. Vatika Ltd. wherein the a

payment of assured returns is part an

agreement (maybe there is a clause in

addendum, memorandum of understandin

the allotment of a unit], then the builder is

in this regard are protected as per section

Thus, the plea advanced by the responden

the aforesaid reasoning and case cited a

20. The money was taken by the builder as

allotment of immovable property and its

within a certaln period. However, in view o

way of advance, the builder promised cert

returns for a certain period. So, on his fail

titled as Gaurav Kaushik

ority has held that when

parcel of builder buyer's

t document or by way of

or terms and conditions of

(4)0)(iiD of the Act of 2019.

is not sustainable in view of

deposit in advance against

ossession was to be offered

taking sale consideration by

in amount by way of assured

re to fulfil that commitment,

Page 19 of 29
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the complainant-allottee has a right to

redressal of his grievanccs by way of filing

21. Further, the agreement defines the builder

said that the agreement for assured retu

allotee arises out of the same relationshi

respondent is a real estate developer, and it

under the Act of 2016 for the project in que

which the advance has been received by th

is an ongoing project as per section 3 (1J of

would fall within the jurisdiction of the au

relief to the complainant besides initiatin

amount paid by the complainant to the b

accepted by the later from the former again

be transferred to the allottees later on.

respondent is liable to pay assured return

terms of the agreement dated 19.01..201.2.

22. Subsequently, a new Addendum was

26.12.2079 whereby complainant agreed

clause 12 (ASSURED RETURN AND LEASIN

lune 2019, shall be settled and payable at

or within ninety days from the date

Addendum Agreement whichever is earlie

Addendum are reproduced as under:

"1. This Addendum Agreement shall beco
2019.
2. Notwithstonding onything to the contr
ogreement ond upon rcconciliation of the
amount due and payoble to the Allottee/A

Page 20 ol29
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pproach the authority for

complaint.

uyer relationship. It can be

between the promoter and

.lt is not disputed that the

ad not obtained registration

tion. However, the project in

developer from the allottee

e Act of 2016 and, the same

ority for giving the desired

penal proceedings. So, the

ilder is a regulated deposit

t the immovable property to

In view of the above, the

the complainant-allottee in

uted inter se parties on

hat amounts payable undcr

ARRANGEMENT) upto 3oth

e time of leasing of the Unit

execution of the present

. '[he relevant clauses of the

effective from 1't luly

contained in the soid
nts of the Allottee, ony

ttees by the Developer,
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including omounts payoble under clouse 12 VASSURED RETURN AND
LEASINC ARMNCEMENT) upLo 30tr lune 2q19, sholl be setLled dnd
poyoble oL the tme of leosing of the UniL or wlthin ninety doys from lhe
dote of execuLion of Lhe present Addendum Agreemenl whtchever is
eorlier.
3. A fresh Clouse I2 os mentioned hereinbeloti reploces, subsLitules and
supersedes the erstwhile Clouse 12 (Assuled Return ond Leostng
Arrongcment) ol Lhe Agreement w.e.f t st luty 1019...

(Emphosis suppliecl)
The complainant in its complaint is

26.12.2019 got an addendum signed

alle ng that the respondent on

by complainant and modified

clause 9, I 0, 1 1 and 12 of the Agreement.

It is worth noting that except the said con ention in the complaint, the

complainant has not challenged the said dendum Agreement at any

point of time and not even post the tion of the said Addendum

Agreement, thus the complainant cannot

belated stage. It is not a disputed fact that

duly signed by the complainant and its tion is admitted by both the

parties. Moreover, the complainant has fail

to show that the Addendum agreement da

d to put forth any document

under protest. It is matter of fact that the u it of the complainant has not

date. Thus, the aforesaidbeen leased out by the respondent ti

Addendum becomes binding on both the

respondent is liable to pay assured returns

rties and accordingly, the

was payable within 90 days from the da

agreement dated 26.12.2019 being earlier.

G.ll. Delayed possession charges

25. In the present complaint, the complainant

project and is seeking possession ofthe sub t unit and delay possession

24.

Complaint no. 280 of 2022 and,

2A9 of 2022

aise the objection at such a

he aforesaid addendum was

26.12.2019 was executed

till 30.06.2019 and the same

of execution of addendum

ntends to continue with the

Page 2l of 29
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charges as provided under the provisions of section 18{1) of the Act

which reads as under:

" section 7 8: - Return of amount ond comp"f,rorio,
18(1). lfthe promoter fsils to complete or is unhble to give possession ofon
apartment plot, or building, -
Provided thot where an ollottee does not intend to withdrow from the
project, he shall be paid, by the promoter, inter{stfor every month ofdeloy,
till the honding over ofthe possessrcn, at such tote os moy be prescribed"

26. In the present case, the builder buyer apreement was executed on

79.0L.20L2. However, there is no delive

agreement for completion of the project.

period stipulated in the

Therefore, the due date of

completion of the project is calculated as p the judgment passed by the

ne Infrastructure and Ors.Hon'ble Supreme Court in case titled as F

Versus Trevor D'Lima and Ors (12,03.20

observed that"a person cdnnot be made

date for calculating due date of completion

due date of handing over of the possession

the project comes outto be 19.01.2015:

27. Admissibility of delay possession cha

interest: 1'he complainant is seeking dela

Complaint no. 280 of 2022 and
289 of 2022

8J wherein the Apex Court

to wait indefinitely for the

f the project. Therefore, the

f the unit and completion of

es at prescribed rate of

possession charges. Proviso

possession of the Jlats allotted to them on they are entitled to seek the

h compensation. Although werefund ofthe omount paid by them, along wi

are oware of the fact that when there was delivery period stipuloted

hds to be taken intoin the agreement, a reosonable ti
considerotion. In the focts and circu nces of this cose, d time

period of 3 years would hove been for completion of the

contract. In view of the above-mentioned

of Builder buyer agreement dated 19.01,2

soning, the date of signing

12, ought to be taken as the

Page 22 of 29
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to section 18 provides that where an allotteq does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for every

month ofdelay, till the handing over ofposs$ssion, at such rate as may be

prescribed and it has been prescribed undef rule 15 ofthe rules. Rule 1S

has been reproduced as under:

"Rule 15. Prescribed rqte of interest- lprov
1B ond sub-section (4) ond subsection (7) section 191
l:or the purpose of proviso to section 12; secti n 18; ond sub-sections (4)
and (7) ofsection 19, the "interestot the rate ibed" sholl be the State
tsonk oflndio highest morginal cost of lending te +2ok.:
Provided thot in cose the Stote Bonk of lndio rginal cost of lending rqte

benchmork lending r0tes
to time for lending to the

(MCLR) is not in use, it shall be replaced by su
which the StoLe tsonk of India may fix from ti
general public"

28. The legislature in its wisdom in the subordi te legislation under the rule

15 of the rules has determined the p

Consequently, as per website of the State Bank of lndia i.c.,

https://sbi.co.in, the marginal cost of Iendi rate (in short, MCLR) as on

date i.e.,04.04.2025 is 9.100/0. Accordingly, t e prescribed rate of interest

will be marginal cost of lending rate +20lo i , L1.10o/o.

29. On consideration of documents available

made by the complainant and the respond nt, the authority is satisfied

that the respondent is in contravention of t e provisions of the Act. The

construction of the project was to be compl ted by 19.01.2015.

to whether the allottee who

after expiry of due date of

30. However now, the proposition before it is a

is getting/entitled for assured return eve

possession, can claim both the assured

possession charges?

31. To answer the above proposition, it is wo

return as well as delaved

per the Agreement dated
Page 23 of 29
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to section 12, section

scribed rate of interest.

n record and submissions

while to consider that the

assured return in this case is payable a
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19.01.2072 read with "Addendum Agreeme t dated 26.12.2019" and the

to the complainant-allotteerespondent is liable to pay assured return

t65/- per sq. ft. on monthly basis till 30. 6.20-19. lf we compare this

assured return with delayed possession ch rges payable under proviso

Complaint no. 280 of 2022 and
2A9 of 2022

cR/2AO/20

< 48,750 /"

<31,218/

Complaint no. cR/2A9/2022

Assured return payable per
month

171,s00/-

Dclay possession charges payable <46,966/ -

month as per the Rf,RA Act

By way of "the Agreement dated 19.01.2 12" read with "Addendum

Agreement dated 26.72.2079", the respon

return to the complainant-allottee {65/- p

30.06.2019. The purpose ofdelayed posses

ent is liable to pay assured

sq. ft. on monthly basis till

on charges after due date of

to section 18(1) of the Act, 2016, the assu

encapsulated in the following table for all

completion of project is served on payment

is to safeguard the interest ofthe allottees a

return is much better as is

complaints:

fassured return. The same

their money is continued to

ised due date and in return,be used by the promoter even after the pro

they are to be paid either the assured rn or delayed possession

any other remedycharges whichever is higher without pre dlce to

including compensation.

The Authority further observes that th respondent has failed to

and to obtain occupation

e unit of the complainant is

complete the construction of the proje

certificate in respect of the project where t
situated. As delineated hereinabove, the a sured return is payable till

vide "the Agreement dated30.06.2019 as agreed between the parti

ment dated 26.12.2019"19.01.2012" read with "Addendum Agr

Page 24 of 29
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However, the liability to pay delay Ross"ssi[n charges as per proviso to

section 18(1) ofthe Act is still continuing afd the same is payable w.e.f.

01.07.2019 till the completion of the proielt after obtaining occupation

certificate lrom the competent authority.

34. Accordingly, the respondent is directed to pay the amount of assured

return at the agreed rate i.e., @ 65/- per sq. ft. per month from the date

the payment of assured return has not been paid till 30.06.2019. The

respondent is directed to pay the outstandiing assured return amount, if

any, at the agreed rate within 90 days from the date of this order after

adjustment of outstanding dues, if any, frorn the complainant and failing

which that amount would be payable with intercst @ 9.104/o p.a. till the

date ofactual realization. Further, the respondent is directed to pay delay

possession charges @ 11.100/o p.a. on the amount paid by the

complainant(sl w.e.f. 07.07.2019 till the coFnpletion of the project after

obtaining occupation certificate from the competent authority. The

arrears ofsuch interest accrued from 01.07.2019 till the date ofthis order

by the authority shall be paid by the pro ter to the complainantfs] -

allottee(s) within a period of 90 days from ate ofthis order and interest

for every month of delay shall bc pai by the promoter to the

complainant[sJ before 1Oth of each subscq ent month as per rule 16(21

of the rules.

G.lll. Possession

G.lV. To direct the respondent to
under BBA and addendum

down the impugn clauses

With respect to the aforesaid reliefs, the au ority observes that there is

the respondent to handover

lainant. Furthermore, as per

no clause in the entire BBA which obligate

physical possession of the unit to the com

35.

Page 25 of 29
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clause 12 of the agreement dated 19.01.b012 read with Addendum

Agreement dated 26.L2.2019, it was agreed between the parties that on

completion of the project the developerufrltt prt the said unit on lease

and the unit shall be deemed to be legally pfssessed by the complainant.

The authority further observes that the c{mplainant has failed to put

37.

forth any document to show that the agree

was executed under protest. Also, no obje

made by the complainant at any point of ti

BBA/addendum. Accordingly, handing ove

never the intent of the respondent rather t
G.V. Conveyance deed

36. With respect to the conveyance deed, cla

the respondent shall sell the said unit to

registering the conveyance deed.

Section 17 (11 of the Act deals with du

conveyance deed executed and the same is

"17. Tronskr ol title.-
(1). The promoter shall execute o registered
allottee olong with the undivided proportiono
the ossociation ofthe ollottees or the compete
and hond over the physicol possession of the
the case moy be, to the qllottees ond the com
the ollottees or the competent authority, as

project, ond the other title documents p
period as per sanctioned plans os provided un
Provided thqt, in the obsence of ony local lo
the allottee or the ossociotion ofthe allottees
the case moy be, under thissection shall be cor
Lhree months from date of issue ofoccuponcy

38. The authority observes that OC in rcspect o

unit is situated has not been obtained by

Page 26 of 29
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ent and addendum thereto

on/protest whatsoever, was

e since the execution of the

the physical possession was

unit was to be leased out.

6 of the BBA provides that

e allottee by executing and

ies of promoter to get the

eproduced below:

veyonce deed in favour ofthe
title in the common areqs to

outhority, as the case mqy be,

t, opartment of building, os

on oreos to the ossociqtion of
case may be, in o reol estote

ning thereto within specified
er the local lows:
conveyonce deed in favour of
r the competent outhoriry, as

ied ouL by the promoter within
rtificote."

the project where the subiect

he respondent promoter till
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H.

40.

date. As on date, conveyance deed cannot 
{u 

u*".u,ao in respect of the

subject unit, however, the respondent prfmoter is contractually and

legally obligated to execute the conveyanfe deed upon receipt of the

occupation certificate/completion certifi[ate from the competent

authority. In view ofabove, the respondent 
fhall 

execute the conveyance

deed of the allotted unit within 3 months after the receipt of the OC from

the concerned authority and upon Orrr.r], of requisite stamp duty by

the complainant as per norms ofthe state gfvernment.

G. Vl. Litigation cost-t1,10,000/-.
In the above-mentioned relief, the complainant sought the compensation

and Hon'ble Supreme Court of lndia in 
fase 

titled as M/s Newtech

Promoters ond Developers Pvt. Ltd. V/s State of UP & Ors. (2021-

2022(1) RCR(C) 357), has held that an 
Plottee 

is entitled to claim

compensation under sections 12,1a,18 an[ section 19 which is to be

decided by the adjudicating officer as per s{ction 71 and the quantum of

compensation & litigation expense shall be 
!diudCed 

by the adjudicating

officer having due regard to the factors 
tentioned 

in section 72. The

adjudicating officer has exclusive jurisdicti(n to deal with the complaints

in respect of compensation & legal expedses. Therefore, for claiming

compensation under sections 72, 14, l|rf,d ,..tion 19 of the Act, the

complainant may file a separate co.ntain[ before Adiudicating 0fficer

under section 31 read with section 7l ofthf Act and rule 29 of the rules.

Directions of the authority:

Hence, the authority hereby passes this oJder and issues the following

directions under section 37 ofthe Act to enSure compliance ofobligations

Page 27 of 29
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cast upon the promoter as per the functi

under section 34(0:

a. 'l'he respondent is directed to pay the amount of assured return at

the agreed rate i.e., @ 65/- per sq. ft. per month from thc date the

payment of assured return has not been paid till 30.06.2019. The

respondent is directed to pay the outstanding assured return

amount, ifany, at the agreed rate within 90 days from the date ofthis

order after adjustment of outstanding dues, if any, from the

complainant(s) and failing which that amount would be payable with

intcrest @ 9.'l0o/o p.a. till the date of aclual realization.

b. [;urther, the respondent is directed to pay delay possession charges

@ 11,.700/0 p.a. on the amount paid [y the complainant(s) w.e.f.

01.07.2019 till the completion of fhe project after obtaining

occupation certificate from the com

such interest accrued from 07.07.201q till the date of this order by

the authority shall be paid by the protproter to the complainant[s]-

allottee(s) within a period of 90 days from date of this order and

interest for every month ofdelay shall

complainant[s) before 'L0th of each s

16(21 ofthe rules.

C, The respondent is directed to execute

allotted unit within the 3 months after

concerned authority and upon payme

the complainant as per norms of the s

The respondent shall not charge and.

which is not the part of the builder buy r agreement.

Pagc 28 ol 29
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entrusted to the authority

nt authority. The arrears of

paid by the promoter to thc

sequent month as per rulc

the conveyance deed of the

e receipt of the OC from the

t of requisite stamp duty by

te government.

hing from the complainant
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e. A period of 90 days is given to the re

directions given in this order and fail

would follow.

This decision shall mutatis mutandis apply

of this order wherein details of rate of ass

amount paid by the complainant(s)-allottee

received by the complainant(s) is mention

The complaints as well as applications, if
True certified copies ofthis order be placed

Files be consigned to registry.

Dated: 04.04.2 02 5

42.

43.

44.

Complaint no. 280 of 2022 and
2a9 of 2022

t to comply with the

which legal consequences

cases mentioned in para 3

red return, area of the unit,

nd amount of assured return

in each ofthe complaints.

, stand disposed of.

n the case file ofeach matter.

*rr* v'^-^/
(Arun Kumar)

Chairman
Real Estate Regulatory

Authority, Gurugram
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