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Complainr no.5293 of2023 and l other

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Order: ZB.OS.TOZ\

Name of the
Bu ilder

Complaint title
Ved Prak".t G,rpta% O.ea,t^S"\re"

Buildtech pvt. Ltd.

Priti V/il,t^ Ocean Seven Suildtech ivi
Ltd.

Ocean Seven Buildtech pvt, Ltd.

Expressway Towers

Aftendance

Sanjeev Kumar
Sharma

(Complainanr)
Arun Yadav

IResponde!!L
B.L,angra

(Complainant)
Arun Yadav

IRespondent)

Proiect Name

S.no. Complaint No.

7. cR/5293/2023

2. cR/749/2024

Iglbgl
ORDER

This order shall dispose of both the complaints titled as above filed beforc
this authoriry in form CRA under section 31 of the Real Estate (Regulation
and Development) Act,2016 fhereinafter referred as ,,the Act,,] read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,

2017 (hereinafter referred as ,,the rules,,) for violation of section 1 1(a) (a) of
the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.

The core issues emanating From them are similar in nature and the
complainant(s] in the above referred matters are allottees of the prolcct,
namely, "Expressway Towers" at Sector 109, Gurugram being developed by
the respondent/promoter i.e., 0cean Seven Buildtech private Limited. The

,,,

Ashok Sangwan
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terms and conditions ofthe builder buyer,s agreements fulcrum ofthe issue

involved in all these cases pertains to failure on the part of the promoter to
deliver timely possession of the units in question, seeking award of
possession and delayed possession charges etc.

The details of the complaints, reply status, unit no., date of agreement,
possession clause, due date of possession, offer of possession, total sale
consideration, amount paid up, and reliefs sought are given in the table
below:

Pro!ecti llplglsway Towers,, at Se.tor 1()e, cuirgri-
Possession clause in Affordable Housing eolicy_
L (iv) All such projects shall be required to be necessarily completed within 4years
from the date of approvat of building plans or grant of environmentol clearance,
whichever is later. This date shall be referred to as the ,,dak ofcommencement of
project" for the purpose of the policy,
1. Dote of sanction of buitding plans- Dare oT sanction of building plans is
26.09.2016 as per information obtained from the planning branch.

2. Date of grant oI environmental alearonce- Date of grant of environmental
clearance is 30.11.2017 as per information obtained from the planning branch.

3. Due date oI handing over of possession- 30.05.2022

(The due date has been calculated as 4 years from date of grant of
environmental clearance i.e.,30.L1.201,7 as per policy of Z0l3 + 6 months as
per HARERA notification no.9 /3-2020 dated 26.0 5.2020 for rhe projects having
completion date on or after 25.03.2020).
4. Occupation certificote- Not obtained

5. DTCP License no. 6 of 2016 dated 76.06,2016- Shree Bhagwan is rhe
licensee for the project as mentioned in land schedule of the project.

6. REf,A registration - 301 of 2 017 dated 13.10.2017 valid upto 1Z.7O.ZOZ1.
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Sr.

No
Complaint
no./title /
date of
complaint

Reply
status

Unit No.
and area
admeasur
ing
(Carpet
area)

Date of
execution

apartment
buyer's
agreement

Due date
of

possession
& Offer
possession

Total sale

and amount
paid by the
Complainant
(s)

lelief
ought

1. cR/ s293 /2023

Ved Prakash
Cupta V/s

0cean Seven
Euildtech Pvt.

Ltd.

DOF.
't6.71_2023

Reply
received

27.03.20
24

908, 9'h
Floor,
Tower 3
(Page 17 of
complain0

23.04.2018

[page 15 of
complain0

30.0s.2022

Offer of

Notolfered

TSCI

Rs.26,26,000 /-
(As per 8BA on
page 20 of
complain0

Rs 13,65,520l
(As per

paCe 9 ol
compiain0

DPC and

2. cR/149 /2024

PritiV/s M/s
Ocean Seven
Buildtech Pvr.

Ltd.

DOF.
t7_07.2024

Reply

2? _03.20
24

2707, 27$

Tower 3
(Pase 32A of
complaint)

07.07.20t9
(pase 31 of
complaint

30 05.2022

Offerof

Notoffered

TSCI

Rs 26,29,soo / .
(As per 8BA on
page 35 ot
complain0

Rs-27 ,47 ,833.04 /
(As per page 68
otcomplainrl

rPC and

,CD

Note: tn the table re
follows:
Abbreviations Full

D0f'- Date of filing c(
TSC- Total Sale Consi
AP- Amount paid by

ferred above certain abb;;vi;ti;;i;ve been u;d. rhey are et,aLoratea as

form

)mplajnt
ideration
the allotteeIs)

4.

ry HARER/
S, eunuennu Complaint no.5293 of2023 and I other

The aforesaid complaints were filed by the complainant(s] against thc
promoter on account ofviolation of the builder buyer,s agreement executed

between the parties lrrer se in respect of said unit for seeking award of
possession and delayed possession charges etc.

It has been decided to treat the said complaints as an application for non-

compliance ofstatutory obligations on the part oFthe promoter/respondent

in terms of section 34[0 of the Act which mandates the authoriry to ensure

compliance of the obligations cast upon the promotcr, the allottee(s) and

1/Page 3 of19
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6.

the real estate agents under the Act, the rules and the regulations made
thereunder.

The facts of all the complaints filed by the complainant[sJ/allottee(s) are
also similar. Out of the above-mentioned case, the particulars of lead case

CR/5293/2023 titled as Ved prakash Gupta V/s Ocean Seven Buitdtech
PvL Ltd. are being taken into consideration for determining the rights of the
allottee(s) qua possession and delayed possession charges.

Proiect and unit related details

The particulars of the project, the details of sale consideration, the amount
paid by the complainant(sl, date of proposed handing over the possesslon,

delay period, ifany, have been detailed in the following tabular form:
CR/5293/2023 titled as Ved prakash cupta V/s Ocean Seven Buildtech

Pvt. Ltd.
Details

Sector 109,"Expressway Towers",
Guruqram

Nature of the roiect Affordable Housin
DTCP license no. and 6 0f 2016 dated 16.06.2016
validity status
RERA Registered/ not 1,3.70.2017 valid upto

A.

7.

registered
301 of 2017 dated
72.L0.2027

5. Allotment Letter Not on record
6. Unit no.

Unit area admeasuring

__1

Page 17 of qqrnplaintl
Date of execution of 23.04.2018
Apartment Buyer's (page 15 of complaintJ
Agreement

908, grh Floor, Tower 3
17of complaint'l

644 sq. ft. (carpet area), 100 sq.ft balcony
area

1 (iv)
All such pro.jects shall be required to be
necessarily completed within 4 years
from the date of approval of building

fplqns or grant ot environmental

Possess ion
Affordable
Policy

clause in
Housing
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-l

B.

8.

Facts ofthe complaint

The complainant has made the following submissions: _

That the respondent advertised for construction of affordable group
housing residential project named ,,Express Tower 109,, in Sector 109,

Gurgaon Haryana.

That the complainant booked/purchased an apartment/flat/unit no. 908,
Tower 3 admeasuring a carpet area of 644 sq. ft. along with balcony area

of 100 sq. ft. in the said project amounting to Rs.26,26,000/_ on rhe
assurance that possessjon would be handed over on time. At the time of
booking Rs.1,28,800/- was paid to promoter o n 17 .01.2016.

I.

II,

clearance, whichever is later. This dat"
shall be referred to as the ,,date 

of
commencement of project,, for the
purpose of the policv.
30 .'t | .20'17

[as per information obtained from the
planning branch)
26.09.2076
(As per project details
30.05.2022
(Calculated as 4 years from the date of
grant of environmental clearance i.e.,
30.11.2017 as per poliry of 2Ol3 + 6
months as per HARERA notification no.
9 /3-2020 dated 26.05.2020 for the
projects having completion date on or
after 25.03.2020,)
Rs.26,26,000/-
(As per BBA on pa
Rs.13,65,52 0/-

,rrrrrrt Jl
[As per Annexure-l
complaint)_
Not obtained

at page 9 of_-l
Not offered

10. Date of environmental
clearance

11. Date of approval of
building plans

12. Due date of possession

13. Total sale consideration

15. Amount paid by the
complainant

76. Occupation certificate
JCompletion certificate

1,7 . Offer of possession

PaBe 5 of19
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III. That the flat buyer,s

executed between both

by the company.

agreement over written dated 23.04.201g was

the parties on terms and conditions as laid down

C.

9.

again and a total amount of Rs.13,65,520/_ paid to the promorer up to
19.0 5.2 0 18.

V. That the respondent via letter dated 12.07.2021 asked for the due
payment of Rs.13 ,49,106/_ which was due on till 19.0 5.202 0.

VI. That the allotment was made L}.OS.ZO77 and the proiect has to bc
completed within 4 years, time from the date of allotment.

VII. That the complainant prays for possession to be handed over
immediately aFter charging the due installments pending after adjusting
the delay possession charges on the amount already paid by the
complainant.

Reliefsought by the complainant:

The complainant has sought following relief(s):
i. Direct the respondent to handover possession of the unit and to pay

delay possession charges as per the Act.
10. On the date ofhearing, the authority explained to the respondent/ promoter

about the contraventions as alleged to have been committed in relation to
section 11[4J (a) of the act to plead guilty or not to plead guiity.

D. Reply by the respondent:

11. The respondent vide its reply da ted 27.03.2024 has contested the complaint
on the following grounds:

i. That this Authority lacks iurisdiction to adjudicate upon the present
complaint as vide clause 16.2 of the builder buyer agreement, both the
parties have unequivocally agreed to resolve any disputes through

IV. That all installments were paid as demanded by the company time and

arbitration.
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ii. That the complainant is a willful defaulter and deliberately, intentionally
and knowingly have not paid timely installments.

iii. That the final EC is CTE/CTO which has been received by the respondent
in February 2018. Hence the start date of project is Feb 201g and rest
details are as follows:

Cavid and NGT Restrictictions
Feb-22

Covid lock down waiver l18 months
NGT stay (3 months approx. for every learli.e.6*3 18 months
Total Time extended to be extended

18+ 181 months 36 months
Feb 2023 ti11

Accounts freezed & license suspended
further time to be extended till the
unfreezing of the accounts i.e. Feb- Nov
202 3 [10 months
Final proiect completion date (in case
project is unfreezedJ further time would

fbeadded till unfreezing the accounts

As per the table given above, the final date for the completion of
construction is Feb 25 in case the accounts are unfreezed by the
competent authority on the date of filing this reply. From Feb 2023, the
license has been suspended and accounts have been freezed by the DTCp

Chandigarh and HRERA Gurugram.

iv. The complainant has not paid the outstanding installments with interest.

For that reason, the respondent has cancelled his unit and allotted to
some other buyer.

12. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made
by the parties.

l

;-l-;L
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E. Jurisdiction of the authority
13. The authority observes that it has territorial as well as subject matter

,urisdiction to adludicate the present complaint for the reasons given below.
E. I Territorial iurisdiction

14. As per notification no. 1/92/2077_1,TCp dated 1,4.1,2.2017 issued by Town
and country planning Department, the iurisdiction of Rear Estate
Regulatory Authority, Gurugram sha be entire Gurugram District for ail
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

E. II Subiect matter iurisdiction
15 section 11(a)(a) of the Act, 2016 provides thar the promoter shal be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4)'the promoter shall_
(o) be responsible for all obligotions, responsibilities and

functions under the provisions of this Act or the rules ond
regulations mode thereunder or to the ollottees os per the
ogreement for sole, or to the qssociotion of olloxee;, os the
cose may be, till the conveyonce ofoll the oportments, plots
or buildings, as the cose may be, to the allottees, o'r the
common ereos to the associoti1n Of oll,ttees or the
competent authority, os the cose may be;
Section 34-Functions of the Authority:
34A of the Act prowdes to ensure complionce ol the
obligotions cast upon the promoters, the allottees oid the
real estote ogents uncler this Act and the rules ond
reg u la tions m ade the re u n d er.

16. So, in view oF the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non_compliance of
obligations by the promoter.

PaBe B of 19
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[.

1.7 .

Findings on the objections raised by the respondent:
F.l Obiections regarding force maieure.

The respondent/promoter has raised the contention that the construction
of the project has been delayed due to force majeure circumstances such as

ban on construction due to orders passed by NGT, major spread of Covid_.19

across worldwide, suspension of license by the DTCP, Chandigarh and
freezing of accounts by HRERA Gurugram etc. which is beyond the control
ofthe respondent. Further, the final EC is CTE/CTO which has been received
by the respondent in February 201g, hence the start date of project is Feb

2018. However, all the pleas advanced in this regard are devoid of merits.
As per clause 1(iv) of the Affordable Housing policy, 2013 it is prescribed
that"All such projects shall be required to be necessarily completed within 4
yeors from the dote of approval of building plans or gront of environmentol
cleoronce, whichever is loter. This date shau be referred to os the ,,dote of
commencement of project" for the purpose of this policy. The respondent has
obtained environment clearance and building plan approval in respect of
the said project o n 30.l7.ZOI7 and 26.09.201,6 respecrively. Therefore, the
due date of possession is being carculated from the date of environmentar
clearance, being later. Further, an extension of 6 months is granted to the
respondent in view of notification no. 9/3_2020 dated 26.05.2020, on
account of outbreak of Covid-19 pandemic. Therefore, the due date oF

possession was 30.05.2022. As far as other contentions of the respondent
w.r.t delay in construction of the project is concerned, the same are
disallowed as firstly the orders passed by NGT banning construction in the
NCR region was for a very short period of time and thus, cannot be said to
impact the respondent-builder leading to such a delay in the completion.
Secondly, the licence of the project of the respondent was suspended by
DTCq Haryana vide memo dated Z3.OZ.ZO23, due to grave violations made

Page 9 of '19
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by it in making compriance of the terms and conditions of the ricence and
thereafter due to several continuing violations of the provisions of the Act,
2 016 by the respondent, in view to protect the interest of the alottees, the
bank account of the respondent related to the project was frozen by this
Authority vide order dated 24.02.2023. Thus, the promoter/respondent
cannot be granted any reniency on based of aforesaid reasons and it is we
settled principle that a person cannot take benefit of his own wrong.
n II Obiection regarding complainant is in breach of agreement for non-invocation of arbitration.

18. The respondent has submitted that the complaint is not maintainable for the
reason that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event of
any dispute The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 7g of the Act bars the
jurisdiction of civil courts about any matter which falls within the purview
of this authority, or the Real Estate Appellate Tribunal. Thus, the intention
to render such disputes as non-arbitrable seems to be ciear. Arso, section gg

of the Act says that the provisions of this Act shalr be in addition to and not
in derogation of the provisions of any other law for the time being in force.
Furthe[ the authority puts reliance on catena of judgments of the Hon,ble
Supreme Court, particularly in National Seeds Corporotion Limited v. M.
Madhusudhan Reddy & Anr. (2012) Z SCC 506, wherein it has been hetd
that the remedies provided under the consumer protection Act are in
addition to and not in derogation ofthe other laws in force, consequently the
authority would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause. Therefore, by
applying same analogy the presence of arbitration clause could not be
construed to take away the jurisdiction of the authoriry
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19 Furthei in Aftab singh and ors. v, Emaar MGF Land Ltd and ors.,
Consumer case no. 7Ol oJ ZOIS decided on 73.07.ZOLI, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainants and
builders could not circumscribe the iurisdiction of a consumer. Further,
while considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the hon'ble Supreme court in case tided os
M/s Emaar MGF Lond Ltd. V Aftab Singh in revision petition no.2629-
30/2018 in civil appeal no.23512-25573 of2077 decided on 10.12.201g
has upheld the aforesaid judgement of NCDRC and as provided in Article 14 1

ofthe Constitution oflndia, the law declared by the Supreme Court shall be
binding on all courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. Therefore, in view of the above
judgements and considering the provision of the Act, the authority is of the
view that complainant is well within his right to seek a special remedy
available in a beneficial Act such as the Consumer protection Act and RERA
Act, 2016 instead of going in for an arbitration. Hence, we have no hesitation
in hoiding that this authority has the requisite jurisdiction to entertain the
complaint and that the dispute cloes not require to be reFerred to arbitration
necessarily.

Findings on the retiefs sought by the complainant:
G. I Di rect the respo ndents to handover possession of the u nit a nd to pay

delay possession charges as per the Act.
The complainant intends to continue with the proiect and is seeking delay
possession charges as provided under the proviso to section 18(1) of thc
Act. Sec. 18[1] proviso reads as under.

G.

20.

Page 11 of 19
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22.

23.

ffi HARER/,
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"Section 18: - Return ofamountand compensotion
1B(1). lfthe promoter foils to complete or is unoble to give
possession ofan apartment, plot, or building, _
Provicled thot where a n allottee does not intend to withdraw
from the project, he sho be poid, by the promoter, interest
for every month oJ detoy, till the hondinp over of the
potses\Pn. ql sULh r7le o, moy be prp\Lnbed -

Clause 1(iv] ofthe Affordable Housing policy, 2013 provides for completion
of all such projects licenced under it and the same is reproduced as under
for ready reference:

1(iv)
"All such projects shall be required to be necessarily completed within 4 yeors
fr.om the date of opprovol of building plons ot grant oI environmental
cleoronce, whichever is loter. This date sholl be referred to os the,,dote of
commencement of project" for the purpose of the policy.,,

Due date of handing over of possession: As per clause 1(iv) of thc
Affordable Housing Policy, 2 013 it is prescribed that,'All such prolects shall
be required to be necessarily completed within 4 yeors from the dote of
approval of building plans or gront of environmental clearance, whichever is
later. This date shall be referred to as the ,,date 

of commencement of project,,

for the purpose of this policy. The respondent has obtained environment
clearance and building plan approval in respect of the said proJect on

30.11.2017 and 26.09.2016 respectively. Therefore, the due date of
possession is being calculated from the date of environmental clearance,

being later. Further, an extension of 6 months is granted to the respondent

in view of notification no. 9/3-ZO2O dated 26.05.2020, on account ot
outbreak of Covid-19 pandemic. Therefore, the due date of possessron

comes out to be 30.05.2022.

Admissibility of delay possession charges at prescribed rate of
interest: Proviso to Section 1B provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promorer,
interest for every month ofdelay, till the handing over ofpossession, at such

Page 12 of19
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rate as may be prescribed and it has been prescribed under Rure 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. prescribed rate of interest- lproviso to section
12, section 1B dnd sub-section (4) a;d subsection (7) ol
section 79,
(1) For the purpose of proviso to section 12; section 18;

oncl sub-sections (4) and (Z) ofsection 19, the,,interest
ot the rote prescnbeel , 

sholt be the Stote Bonk of tndio
hiqhest rnqrginal rcst oflendnq ratc *20.o.

provided thot tn cose the Stqte Bonk of tndia
morginol cost of lending rote (MCl,R) i\ not tn use, it
sholl be replaced by such benchmork lendinq rorcs
which the State tjonk of tndn may fix ft om time'to ttme
for lending to the general public.

24. The legislature in its wisdom in the subordinate legislation under the
provision of Rule 15 of the Rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India
the marginal cost oflending rate (in short, MCLR.) as on

is 9.100/o. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2 o/o i.e., lL.loo/o.

26. The definition of term ,interest,as 
defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be riabre to pay the allottee, in case of defaurt. The relevant
section is reproduced below:

25.
i.e.,

dare i.e.,28.05.2025

"(za) 
,'.'interest" 

meons the rates of interest poyable by the promoter or
the ollottee, as the cose moy be.
Explonotion. -For the purpose of this clouse_(i) the rote ofinterest chargeoble from the ollottee by the promoter,

in cose ofdefault, shall be equol to the rote of inierest which the
pt omoler shall be lrcble to pay the allottep. tn cosp ofdeJoulr.

l lt ) lh? inlercst payoblp by the promolcr to Lhe ollottee sholl be lromthe dote the promoter received the amount or ony part thereof
till the dote the amount or port thereof ond int"r"rt th"rron i,
refuncled, ond the interest poyoble by the ollottee to the 

/
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promoter shall be from the date the allottee defaults in poyment
to the promoter tillthe dote it is poidi,

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e., 11.10% by the respondent/promoter
which is the same as is being granted to the complainant in case of delay
possession charges.

0n consideration of the documents available on record and submissions
made by both the parties, the authority is satisfied that the respondent is in
contravention of the Section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement. By virtue of clause 1(ivJ of
the Affordable Housing policy, 2013, the respondent/promoter shall be

necessarily required to complete the construction of the pro,ect within 4
years from the date ofapproval of building plans or grant ofenvironmental
clearance, whichever is later. Therefore, in view of the findings given abovc,
the due date of handing over of possession was 30.05.2022. However, the
respondent has failed to handover possession of the subject apartment to
the complainant till the date ofthis order. Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and responsibilities as per the
agreement to hand over the possession within the stipulated period. The

respondent vide its reply dated 27.03.2024 has contended that the
complainant has not paid the outstanding installments with interest. For
that reason, the respondent has cancelled her unit and allotted to some

other buyer. However, as per record, the complainant is not at default and
has paid a considerable amount of money towards the sale consideration of
the unit. Further, there is no document available on record to substantiate
the claim of the respondent. Accordingly, the claim of the respondent is

rejected being devoid of merits. Moreover, the authority observes that there
is no document on record from which it can be ascertained as to whether
the respondent has applied for occupation certificate or what is the status

27.

Complaint no. 5293 of2023 and 1 orher
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ofconstruction of the project. Hence, this proiect is to be treated as on-going
project and the provisions of the Act shall be applicable equally to the
builder as well as allottees.

29. Accordingly, the non-compliance of the mandate contained in Section
11[4)(aJ read with proviso to section 1B(1) of the A* on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date ofpossession i.e.,
30.05.2022 till valid offer of possession plus 2 months after obtaining
occupation certificate from the competent authority or actual handing over
of possession whichever is earlier, as per Section 1g(1) of the Act of 2016
read with Rule 15 0fthe Rules.

30. Further, as per Section 11ta)[! and Section 17(1) oF the Act of 2016, rhe
promoter is under an obligation to handover possession of the unit and to
get the conveyance deed executed in favour of the allottee. Whereas as per
Section 19[1 1) of the Act of 2 016, the allottee is also obligared ro participare
towards registration of the conveyance deed of the unit in question.
However, there is nothing on the record to show that the respondent has
applied for occupation certificate or what is the status of the development
of the above-mentioned project. In view of the above, the respondent js

directed to handover possession of the flat/unit and execute conveyance
deed in favour of the complainant in terms of Section 17(11 of the Act of
2016 on payment of stamp duty and registration charges as applicable,
within three months after obtaining occupation certificate from thc
competent authority.

31. The complainanr in complaint bearing no. CR/149 /ZOZ4 is seeking
additional relief with respect to restraining the respondent from demanding
Labour Cess, VAT, Work Contract Tax and power Backup charges from the
complainant. Although, as per record, no demand under the above said

Page 15 of 19
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heads have been made by the respondent till
of iustice and to avoid further litigation, the
findings on the above said charges:

date, however in the interest

Authority is deliberating its

. Labour Cess: - The issue of labour cess has already been dealt with by
the authority in complaint bearing no.962 of 2019 titled Mr. Sumit
Kumor Gupto and Anr. vs sepset properties private Limited wherein
it was held that since labour cess is to be paid by the respondent, as such
no labour cess should be separately charged by the respondent. ,l.he

authority is of the view that the allottee is neither an employer nor a

contractor and labour cess is not a tax but a fee. Thus, the demand of
labour cess is completely arbitrary and the complainant cannot be made
liable to pay any labour cess to the respondent and it is the respondent-
builder who is sorery responsibre for disbursement ofthe said amount.

o VAT: - The promoter is entitled to charge VAT from the allottees where
the same was leviable, at the applicable rate, if they have not opted for
composition scheme. However, if composition scheme has been availed,
no VAT is leviable. Further, the promoter shall charge actual VAT fronr
the a llottees/p ro spective buyers paid by the promoter to the concerned
department/authority on pro-rata basis i.e, depending upon the area of
the flat allotted to the complainant vis_ e_vis the total area of the
particular proiect. However, the complainant wourd arso be entitled to
proof of such payments to the concerned department along with a

computation proportionate to the allotted unit, before making payment
under the aforesaid heads.

o WTC (Work Contract tax): - The complainant is seeking above
mentioned relief with respect to restraining the respondent from
demanding Work Contract Tax. At this stage, it is important to stress

r'Page 16 of 19
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upon the definition ofterm ,work contract,under Section Z(119) ofthe
CGST Act, 2017 and the same is reproduced below for ready reference:

"(119) - works contract meons o contract for building, construction, Jobricqtion,
com pletion, erection, instollotion, ftting ou t, i m proiiment, mod ifi ci tion, repoir,
mointenance, renovqtion, olteratton or comnissrcning of ony immovoble
property wherein tronskr of properq) tn goods (whether os qoods or in someotherlorm)is involved n the execution ofiuch ,o,nrr act: 

,

After considering the above, the Authority is of the view that the
complainant/allottee is neither an employer nor a contractor and the
same is not applicable in the present case. Thus, the
complainant/allottee cannot be made liable to pay the same to the
respondent.

. Power Backup Charges: - The issue of power back_up charges has

already been clarified by the office of DTCp, Haryana vide office order
dated 31,.01.2024 wherein it has categorically clarified the mandatory
services to be provided by the colonizer/developer in affordable group
housing colonies and services for which maintenance charges can be

charged from the allottees as per consumption. According, the promoter
can only charge maintenance/use/utility charges from the complainant_
allottee as per consumption as prescribed in category_ll of the office
order dated 31.0 L.Z0Z4.

H. Directions ofthe authority

32. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authoriw under
section 34(!:

i. The respondent/promoter is directed to pay interest to the
complainant against the paid-up amount at the prescribed rate of
1L.L00/o p.a. for every month of delay from the due date of
possession i.e.,30.05.2022 till valid offer of possession plus 2
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ll.

iv.

months after obtaining occupation certificate from the
competent authority or actual handing over of possession,

whichever is earlie4 as per Section 1g(11 of the Act o f 2016 read
with Rule 15 of the Rules.

The arrears ofsuch interest accrued from 3 0.05.2022 till the date
of order by the authority shall be paid by the promoter to the
allottee within a period of 90 days from date of this order and
interest for every month of delay shall be paid by the promoter
to the allottee before 10th of the subsequent month as per Rule

16[2) oF the Rules.

The respondent/promoter is directed to supply a copy of the
updated statement oF account after adjusting delay possession

charges within a period of 30 days to the complainant.

The complainant is directed to pay outstanding dues, if any, after
adjustment of delay possession charges within a period of 60

days from the date of receipt of updated statement of account.

The respondent/promoter shall handover possession of the
flat/unit and execute conveyance deed in favour of the
complainant in terms of Section 17 (1,) of the Act of 2016 on
payment of stamp duty and registration charges as applicable,

within three months after obtaining occupation certificate from
the competent authoriry

vi. The rate ofinterest chargeable from the aliottee by the promoter,

in case of default shall be charged at the prescribed rate i.e.,

17.70o/o by the respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the allottee, in
case of default i.e., the delayed possession charges as per section
2[za) of the Act.

lll.

,t/
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VIII.

The respondent/promoter shall not charge labour cess as well as

work contract tax from the complainant_allottee.

The respondent/promoter can charge VAT from the complainant
where the same was leviable, at the applicable rate, if they haye

not opted for composition scheme. Further, the promoter shall
charge actual VAT from the complainant paid by it to the
concerned department/authority on pro-rata basis i.e.

depending upon the area of the flat allotted to the complainant
vis- d-vis the total area ofthe particular project. The complainant
would also be entitled to proof of such payments to the
concerned department along with a computation proportionate
to the allotted unit, before making payment under the aforesaid
h ead.

ix. Therespondent/promotercan chargemaintenance/use/utility

charges from the complainant_allottee as per consumption as

prescribed in category-ll of the office order dated 31.01.2024.
x. The respondent/promoter shall not charge anything from the

complainant which is not the part of the buyer,s agreement or
provided under the Affordable Housing policy,2013.

33. This decision shall mutatis mutandis apply to cases mentioned in para 3 of
this order.

34. The complaints stand disposed of.

35. Files be consigned to registry.

ok
Me

vii.

Haryana Real

Dated: 16.04.2025
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