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1 The present

Development)

11t41[a] of the Act wherein it is inter alia

mplaintNo 4149 ot2022

BEFORE THE HARYANA REAL ESTATE RE
GURUGRAM

TORYAUTHORITY,

| 1L19o12022
I Z|,O'.ZOZ|

M/s. Valco Industries
(Through its Managing Director)
Ofllce At Plot No- 1a4, Industrial Area,
Phase-1, Chandigarh.

G.rur,rv Bhirrdlvat (Advocatcl
,.K Ilang (Advocatcl

Complainant

dD

D1

Complainant
Respondent

mplainant/allottee under

velopment) Act, 2016 (in

eal Estate [Regulation and

) for violatlon of section

GURUGI?
ORDER

complaiDt has been filed by

the Real Estate (Regulation a

read w,th rule 28 ofthe Hary

Rules, 2017 (in short, the

cribed that the promoter
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*HARERA
St ounuenar,l

lhe dliortee ds per rhe agreemenr for sare 
o- "_""J tr'doe mereunder or n

A. t nttao6 proiect rela 
--"*""u ure execlted in ter se.

2. The particutars of unit details, sate consi
cornpjaindn t. dat. or prop"""; ,:;;,;; 

"",.".:,,". 

,he amou ht paid by rhe

, "J'_.***1;;;;;;"ff;:ffi::epossession,derayperiod i,

J:::H'.":::::::'i -obiisation' 
responsibi,*ies and tunctions under

:l: il",# :::: :::r*" *l:",,, ;;;,.;;:.:T:il:il',:

sr. iParticutars l--
No Detailsr-+__ 'ffil. N.,n. ur rhp p.or I I ;_,Emeratd plaza, Secto;

F;=.." Cu.Lrgram, Hary.rDa

|__]__-__-::"'
DTCP Licenc.

3.963 acres

Lrcence No. l0 ot2009
Dated 21.0S.2009

EPO-LI6 012

lAs on pase no.
{,-,-

1., -T:---
6_

page 46 of reptyl

sq.ft. (super,areal

page no.46 ofreplyl

810.69

I
ffi 2? -07.2010

IAs on paseno. as ofreplyl

16. POSSESSTON

(a) Tine of handing over the

LI i. That the possesslon

to.4t49 of2O2t
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[I

9.

in the Camnerciot Conptex
sha be delivered and handed over
to the Allotee(s), wtthtn thlrtv

hsre . subject however to the
Allottee(s) having strict! conptied
with a the terms and conditions of
this Ag.eement and not being in
deJault under ony of the provisions
oJ this Agreement and atl amounts
lue and payabte by the Atloxee(s)
under this Asrcement hovins been
paid in tine to the Campon . The
Company shall give notice to the
Allot"els). ofte] u9 n writtns. h
the Allattee to take possession ol
the RehilSpaceslar his occupotion
ontl use ("Notice ol possession').

ii The Allotee(s) clurees on.t
undctstands thot the conpany
sholl be entitled to a grace ferio.l

rspect ot the Commeftlat
Comhlex.

(Emphasis supplied)

(As on page no. 53 of reply)

27 _t)5_2011

INote: Grace period is allowedl

more nafticularlv s,recified here-

clause 16- lor apntvino and

Duedrreoipossessron

ComplaintNo.4l49of 2022
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t0

ffi,;;
complainanr

(As per S.O.A dared 08.05.2019
page s2 ofcomplainr)

lpaid by d,e k.49,A7,517 /-
(As per S.O.A dated 08.05.2019 on
page 52 ofcomplairt)

'12.
t-
Occupahon certificate

13. o

tl
14 Unit handover letter

L
1q

L
Facts ofthe comptaint %iAB.

The complainant h:s made ths fo owing submi ssio n; -

I That the complaint has been filed on behalfof M/s valco lndusrries Lrd.
through itt managing djrecror Sh. Vijay Kunar cupra and rhe
.omplainant is a company registered under CompanjesAct

11. That somewhere around Mid 2009, the respondent advertised abour its
p.oJect namely ,,Emeraid plaza proj.ct siruated at sector 65 Gotf Coursc
Extension Road, Gurgaon. The respondent painted a rosy picture of the
project in rheir advertisemenr making rall claims and representing rhat
the project aims at providing a muki stored commercial comptex, inter
alia confirmjng to internatjonal srandard architecrure, atong with the

Rs-44.95 Zs2 I .

08.01.2018

619 n"g" ,]. zr-ze or."pryl

27.01_20tA

lAs on page 111 to 116 ofreplyl

29.05.2019

lAs on pase 117

03.06.2019

lAs on page 118-140 of replyl

orreplyl

!-



r
dti

HARERA
GURUGRAIU

stare of the art oftices spaces(,office spaces,,l with three level of
basement parkingspace.

Ill. Believing rhe represent3tions otthe responden! the comptainant booked
a unit in the said project by makins a payment of Rs.S,00,000/ on
10.06.2010.

lV. That on 27.07.2010, rhe Apartment Buye. Agreement was executed
between the comptainant and the respondent. Believing on the
r.spondenr,s rep.esenrarion, the complainanr kept on making payment
as and when demanded by the respondent. Till date the comptainant has
paid a toral sum ot Rs.49,87,517l- against rhe totat sale co.sideration ot
Rs.4A,47,t75/ .

V. That as per Clause 1b(a) of the said Buyer,s AFreement, the respondent
propo.ed .o hdldover rhe posse,\ion ot the unit jn quelrion wjrhrn d

period of 30 months f.om 27.07.2010 i.e. from the date of execution ot
b uyers ag.cenrent along wirh grace period of 1ZO days i_e 27 .tl.2013.

V1. Subsequently, rhe conrplainant kept making calts, requesrs and kept
inquirjng as to when wjll the respondent deliver the unit bur the
respondenfs representatjves never furnished a concrete a.svr'er to the
same. As per ctause 16(al ofrhe agreement, the due date ofhanding over
possession comes out to be 27.11.2013. Howeve, the .espondent faited
to hand overpossession in accorda.cewith the said ag.€emenr

VIL That after a delay ot around 6 years, on 07.05.2019, rhe respondenr
issued the letrer ot offcr ot possessron. That after receiving offer of
possession, rhe complainant approached the project locatioD to take
possession ofthe unit but the same was not in a habirabte position, upon
which rhe respon denr assu red the comptainant that finishing work in the
unit shall be done within a pcriod of 3 months . The comptainant, left

I {omplar nr No. 4149 ot2022
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with no other option agreed to rhe same. However on 29.05.2019, rhe
unjtwas handed over to comptainanr by the respondent.

VIII. Thar rhe compiainanr airer taking possession of the unit requesred the
respondenr ro make the payment ofdela
date otpossession tilt actr", rrr.,r- "r;::::::: ;:: rlj 

j.:T;
as the construfiion ofthe unir gor detayed beyond the period as agreed jn
Builder B Lryer Agreeme Dr. Bufthe respondent ctearty refused to make the
payment on accounr ofdelay possession charges as per the Acl 2016.IX 1'hat it is pe(iDenr to nore rhat white under ctause 1S(a) ot rhe buyer,s
rgrFen.pnr rnon dpt.rf pr\nenr bv rtre d one" rhe respondenr Lan
charge Rs. 5/- per sq ft pelrnonth ofthe super area till the date ofnoti.p
of possession, hoivev€r, on account of detay in handjng over possession
by rhe respondent, he is tiable ro pay merety Rs. 50/-per sq. ft. of the
snper area for the period ot detay rs par ctause 14(al of the said

X That the present comptainr has been fited in order to seek Det2v
Possessron Charses and orher retiefs.

Reliefsought by the complainanr:

The complainant has sousht fo owing retjef(sl:
a) Direct the respondent to pay detayed posscssion charges from the due

date of handrng over possession ti actuat handing over possession at
the prescrtbed .are ofinreresr.

b) Direcr rhe respondent to charge delay paymenr charges, it anv. at
equrr rble rdte ot rnrFresL

On the date othearing, the Aurhonty explajned to the respondent/promorer
about rhe conrrnvenrions is a .ged to have been committed in relation ro
se.tion 11[4) (a) ofrhe Act ro plead guilty or nor to plcad guilry.

L

a.
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D, Reply by the respondent.
6. 

. 

Therespondenrhascontesred riecomplajnronrhe toltowinggrounds:L That rhe prescnr complainr is nor main
respectiijly submitre.r ,nu,,n" 0."""r, 

t''n'o'" 
'n 

law or on racts. It is

the dury authorised perso. 
","" *,,,,:::l':::": 

not been rired bv

subnritred thrt * *-o **,r,,"rir',',n"li;T:'::"'::jrt:::::"1
authorising the jnstiturioD of rhe p.esenr conptaint or in favour of rheShri Vijay Kuma. Cupta, to instirute tl
complai nant conpany. 

1e complaint on behalf of tbe

IL That the prescnt compiaint is not majnrarnable in law or on facrs. Thep.ovisions of the Act, 2016 are nor applicabte to rhe project in question.
1he apphcarion for issuance of occupation cert icate in respect of theprojecr rn question was made on 26.05.2lir/, i.e_ wel befo.e thenotjfication of rhe Haryana Real Estate
Rrres 2017 (herejnafter refer.ed to .s 

Regulation and Deveropmenr

certi'care has been rhere",,".,,.,.o," r.jl."rolrTl" l: rH,"il:menOon drat the respondent has appjied for pa.t comptetion certificate
for the preject where services are complete and hence the project doesnot fal in the defintion of,,Orgoing projecf. The project has not been
.egisrered under the provisjons of the Act. .Ihis 

Authoriry does not haverhe jurisdicuon to enrertatr and decide rhe present complaint. Thepresentcomphintisli.rbleto 
be disnlssed on rhjs ground atone.IIl. l'hat the complainant is nor ,Aloftee, 

bur an ,,jnvestor,, 
who haspurchased the unit in question as a specutative jnvestrnent. The.omptainant is a prjvare limired Company having princjpal place oi

business in Chandigarh and the so calied Managnrg Director js atso stated
to bea resident oiChandigarh.



lV. Thar the complajnr is barred by limitat,on. Ir is submitted rhat wirhoutprejudice to the rights and contentjons
cause oract on n ravou. o,,,".",,,,J:::;fr,,#lT;,.J.ijijllj
coming into the torce i.e. in November
companan,, was,he due .";:"::"1';"T'::ji:"II";i::
Agreement Th. comptnjnt is Iinbte ro bedismissed on this ground alo ne.V. Thar the conrplainanr, through trs author
the respondenr and exprer""o,,",n,".",'""""rt"rentative, 

approached

commcrcia, comprex dev,** * *" .j*"I"#ilff :ffi:.:l;
Plaza,,situated atSecto.65, curgaon.

VL Thar rhe complahanr tra.l booked the unt in question, bearing no. EpO-
0-6-012, struated in the project developed b/ the respondent, known as"Emerald plaza,,, Sector 6S, curugram, Haryana. The complaiDant
consciously and wjltingty opred to. a
,emittanc. or rhe sare co,,",.".",,",,".,n'Jl;::l:.;.;",l,j:J,ll j::
repre\enrcd to rh. re.pondenr rhdr rhey woutd remit every instd menron time as per the paymenr s.hedute. However, the complainant
defautted in timety paynrent of installments. Consequentlv the-Fspordpnr h". (ompFi.ed ru j,sJe remjnders ior pr) mentVIL That since the complajnant had defautted in rimely remittance otinsratlments ro the respondenr and becarn
payment charses rhe comp n jDanr.,r" jj::': 

t:::"T::":"':::
.omp4n\itron.inlerc<r Ir .klordrrcF wirn C.au\e l8 t,I or (he Buyer s

TMRERAli-OUnnenm,r l-[*er"",fin,d,0,,

Vlll. l'hat as per Ctause 16 ot rhe Buyer,s Agreement, the rime pertod ior
delivery ot poss.ssion lras 30 months atong wrth grace period of 120
days from the date of execution of the Buyer,s Agreement subject ro theallottee(s) having srrictly comptied with all terms and conditions ofth.

P,CeAut23
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tsuyer,s Agreement and not being in detautr of any provision of the
Buyer's Agreenrent inclu(lirg remiftance
by rhe arlortee(s1,,0".,n" 0,r".," "r.";':J"TT: ::1".J".:;
payment incorporared in the Buyer,s Agreemenl The comptajnant has
completety misconsrrued, mistnterprered and miscalculated the rinre
period as determined in the BLryer,s Agreement

IX. TharClause l8 ofthe Buyer,s Agreement provides rhar compensation tor
any detay in delivery of possession shal only be given to such alottees
who are not in detautt of rheir obligatjons envisaged under the Buver,s
Aerrcrn, r.t ,,n ,hno hd\,.ror .jcrdutte,t rn
the payment p an ncorpo*", 

" *" r*:::::::*T"fiH:::
hereinabove, rhe compiarnant defauited in payment of jnstaltments ,rc
thus not entirled to any compensation or any amounr rowards interesr
under the B uyefs Agreement.

X. TIar withour admjtting or acknowledging the rruth or legality ot the
allegations advanced by the comptainant a;d wjthour preju.lice to theiontp,Iror.ot the respondenr. ir rs rFspe. ut.y cubmined thJr rhe.r ovi.'on\ o, the Act ar. nor r.rrospe(tive in nalure. The provr\.on. ol
the Act cannot undo or modi67 rhe terms ofan agreement duly executed
prtor to coming into effectofths Act.

Xl That the alegarions oi thc comptainant thar possession was to be siven
Ly \o.emheJ l0lr rr- s.onp n,dt,t,r- dnd r"\Ltr of dncflhougnt In
view of the tact rhar the comptainanr had made several payanents ro
respondent even atter November,2013. It is submirted that by its iailure
to repudiate the conrract.ven aiter the so,called due date ofpossession
and contjnuing to nrakc paynrent even rhere:trer, the time lines lor
detivery of possession are deemed ro have been wajved bv the
,ompl nanr. Moreo\rr. rn" r_\pordFnl w.* con\trained (o \pnq

I Cobpl.inr No. .149 of 2022
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Paymenr Reminders Lefters to the comptainant even after rhe
date of possession as the compiainanr continued to default in
payments of instatmenrs

Xll. Thar the respondent had applied for th€
ot rhe tower in which the r;,,,, rr";;,:T:r:.t 

": ::j: ;;::the same ivas granted oD 08.01.2018. ir is.eiterated that once anapplicar,on for issuance of occupation certiiicate is submjfted before theconcerned competent authorisT, the respondent ceases to have anycont.ot over rhe same. Therefore, th
concerned staturory authori,y ro*j ffij";::,Jin:.I.I
needs ro be necessarjly excluded from
utirize.r iD the mpremenration 

",,r" rTJ.:':j'::.I'::,il"r:;:::
XIII. Ihat rhe complainant wns oftered possessron oi the unir jn question

through letter of oifer ofpossession dat€
was ca ed Lpon to remit baance,",."1i:::::T;L;:",T::l:
charges nnd to comptete the necessary tormatiries/documentarion
necessary tor handover ofrhe unt in questron to them.

XIV That the comptaimnt did not have adequare iirnds to remit rhe batance
paynrents requisite for obta,njng possessjon in rerms of the Buyers
Agreemenr .rnd thus the comptaiDants delayed obrainjng possession oi
the unit in question til 29.05.2019 when the possession ofthe unit was
linally obtained by the complainant. The conrplainant has preierred thepresent comptaint on whotly extraneous and inherenrty fa acious

XV. 'Ihat an offe. tor possession marks tenntn
any rhe comprainant is n", 

"*n"0," *,:j::J;::T"',",ffi ::ff:j;delay continued even after receipr oi offer for possessjon. The

alleged

making

f_il;r"* N" 414, 
"r,orr-
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complainant had consciousty and rnrlici
possession ot the unit in rr"",,"",,,, r;;;l;;?;;:::ilJ::::::
otfer of possession was sent to rhe
consequentlv, the complainanr is liabre r 

complainant on 27'01 2018'

ho d ns charses, as enumerated,;,;I:]".:::,:::::::'1i:T:
obtainiDg possessio. in ternrs ot the Ietrer oi offer of possession {lated
27.01_20ta.

XVl. -fhereafter, th. comptainnnt finaly obrajned possess,on of rhe unir iD
question and a unir Handover Letter dated 29.0S.2019 had been execured
by rhe cornplainant. prior ro execution ot the unir handover letter. thp
comptri.,dnt tj"d sJt:Jreo ll\eti regdrding lhe medurcmenrs ,ocatron,
dimension, and devetopmenr et; ofthe unI in quesrion. The complajnant
only atter satisMng itsetf with a the :
ocarion etc. or rhe uDit," r,",,,",, "":.:,:"rTjT:ffi 

j:::' 
"',,';stating at a the liabjliries and objigations oa respondent as

enum€.atcd in dre allorment tetter/buyer,s agreement stood satistied.
Thereaiter, the coDveyance deed ivas also regNrered in favour of rhe
complainanrwirhour any oblecnons wharsoever trom rhe complainant on
03.06.2019. Ir is pertinent ro note, the i
compra nt was done on Lou,oro" *,,nl li'# r,fi"I :U::;
the complainr bearing reter.ncc no. REM.GRCC16546g1642) which is
,tlFrrredr ..,e\e.utrnot h,.Lurvc\Jn(eDF.o ThF presenl comp Jrnr

was liled by the comptainanrs ar the end of rhe timitation period of 3
years and it is nothing but an aite(hought ro extract monies from the
rcspondent. Thus the present conrptaint is hme barred and deserves ro
be disnrisscd a! thrs very lh.eshold rvith exenrpl.rry costs. Therefor., fie
n'ansactiotr berween the comptainant and the respondent has been
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conctuded in June,2019 and rhe comptainant is not teft with any claimagainsr rhe respondent.

XVit That an anrount of Rs.2,52,114/- is ourstanding from the complainants
towards common area maintenance
withour prejudice to rhe righrs or rhe r 

( cAM dues). Moreover.

are .or entitred . *r -**^*- ;:T.* i:il:::::lilff
thar detayed Interesr if any has to calculated only on the amounts
deposited by the complainanr towards
and no, on any amoun, cr"*,, --::::jl::."",]il:l ffi: ;;
the originat allottees rowards rhe purchase pnce of the unjt in question

_ .. 
o r Delayed paynrent Charges [DpC) or any Taxes/Sratuto ry pa].rnen6 etc.XVIII That severat allonees haye defaulted in rimety remittance ofpayment ofinsraltments !,\,hich was an essential, crucial and an indtspensabte
requirement tor conceptualizarion and devetopment ot the project in
uupslron. Furrhermore. wh"n rh" proposed altortees derautr rn rtretr
paymenb as per schedule agreed upon, le Liture las a cascading eifector rh. operruons dnq rhe cost for propFr -xe,ution , *" 

"0.,".,

inc.eases exponentia y where:ls enormo
rhe respondent. t.he Resp""r""r."rr,," ;il:;:;::l::il :T:Ji::
dihgentty and earnestly pursued rhe developnrent of the projecr in
q re.rinn dnd hd, consrrL(.cd th- projei I in que\r,on Js expcd,tioujiv a(
lo'\iblF. lt ...Lbnri ed rhrl i.t,co,r\truclron 

ot tne tower tn whrrh lne

..... 
unitin qusrjon is siruated had been compteted by the respondenr.

XIX. That the comptainant had already obrajned possession of rhe unit inquestion and a Unit Handove. Letter dared 29.05.2019 had been
executed by the comptainant. Thc conveyance deed dated 03.06.2019
was atso registered in favour of rhe complainanr. Therefore, the.e is no
default or tapse on rhe pa.t of the respondent and rhere in no equity in
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favour of the complainant. Thus, jt il
compraint deserves to be d_._*. * *"'""";.,T:::"J"rthar 

the present

7. Copies ofall the relevant documents have been filed and ptaced on the
record. Their aurhen ciry is not in dispute_ Hence, the complaint can hp
decided on the basis oirtrese undisputed documents anrl submission made

[.

E.

9.

,urisdicrion of the authority
'lhe Auttrority observes that it has terriroriat as weri as
jurisdictioD to adjudjcat. the present complarnt tor the

I Territorialiurisdiction

Section 11[a)(a] of the Act, 2016 provides that th€
responsible ro the alo$ee as per agreemenr fo. sale.
reproduced as hereunderl

As per Dotif,cation no. 1/92/2077 lTCp dared.L4.t2.z017 issued bv Town

.,n.1 .Co,.nrJv 
p.i'tIrng tr..p,rlrnenr. rhe tu,..drrrion o, *", ,,,","

Regulatory Authority, curugram shalt be entile curugram Disrrict for altpurpose wirh offices situated in Gurugram. tn the present case, rhe project

'n questior is situated within the planning area ot Gurugram Disrricr,
Therefore, this authority has complete territonal jLrisdiction to deal wrth
the present complaint.

E.ll Subject matter iurisdidioh
l0

section r lt4l(aJ

i:; :il : : ii 1 t"; : ! ::,, :1"; ::i :: :;;i:;t::ii! ; : ::.!;" : ti::: :;! : :fr
i : :i : i' ii :i :, i: : #:' ft ;i : :;:i ili1 :: ;r x:#

promoter shalt be

section 11(a)(al is

Page 13 of23

F,Ipt"i- l!.. 414, 
"r,02
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i!,1,!i,l;'!;,"-**' , "tottees 
or the conpcreft authartq,. os the

11. So, in view of the provisions of rhe Act
, o nD Ap ,,rnsd c, on ,o d" ,." ,".",;,1::::1"'.:; jI :lHlj:;obtjganoirs bv rhe promorer.

F. findingson the obiecrions raised by the respondenr.
F. t Whether thc comptainants .an .lainr

execut,on of the coDveyan"" ou"o, 
o"'"'uo 

'o"""ssior 
charges after

'' ,::"'::":::-: 
r"t"o rhd'( 

'|hp "onvpvdnce decd o, the un,t has a,,"ddvurn F\pc, l_d n rdvour o, rt,, ,umptJrnnnl or 0J.0o.20t9 and (h;transacrion between the parties srands c(
conveyatrce deed. 

)ncluded upon the execution ol

| 1. Tn" re\Donden, nas argued rhdr upon the F,
rhe rerationship r",-;,,,r: ;;;;;ecutionortheconvevancedeed
any ru*her cams "",,,;;"; ;; ;,,r":T[:T;::i,:fi:1;:
.rrcumstances of rhe case.

,t 
-::ll:. 

ro conrprehend thc ret.nionship ber.h,een rhe arjonee an.t rhspromoter, rt is essential to understand rhe definition ofa ,,deed.,,A 
deed is alormal, wrirten document that is executed, signed, and detjvered bv a

:, ]1,,r,".n rrre,on*a.. ndmcryrhebuver,"r,r".";,;;,.:
legally bindiDg ilocurnent thar irco.porates n
sare deed to be varid, ir must ;"';;;;;"'""""""""brebvraw 

For;

lssentiarry, a conveyance.J;,;;,;;;;', "" 
sjsned bv borh parties

regarry owr. retain. and ",,"; " ;";;;; 
'""" 'ransrerrjns 

arr r'shts to

ro'ab e rn th. prsent c,,: ;," :.;:;,;;,::::: 
":::::T:r#;:Ily signrng a conveyance dce.l, the origin.ll or

peft ajD ns to rhe propeny,",r" r,r".";;:;;j,;t:::H :H:1.::::

l-,8,,,pr"jrrt rffi"r,0,,_1---
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typically monerary. Thus, a "conveyance
the seller formally transfers alt aurhority
the buyer.

l5'thattheexecutionoiaconveyancedeedtransfersonlythetitleandinterest

in the specified nnmovabte property (jn this .ase, the altoaed unit).
llowever, rhe conveyanc. deed does .
between the parties or absorve,," J:,::']T::.,:;;:l:j::*J:
liabilirjes concerning the unir, despjte rhe transter oititle and interest to the
alloftee upon execution otthe conveyance deed.

16. 1he aljotree has invested irs hard-earned money and rhere js no doubt that
the promorer has been enjoyi.g benefits of a.d the nexr step is to ger the
title pertectcd by execuring the conveyance deed which is the statutory
right of rhe a ortee Also, the obljgation ofthe developer p.omoter does
not end with the execution ota conveyance deed. Therefore in furrheraoce
to rhe Hon'ble Apex Court judgemenr and rhe law l;jd down jn case ritled as
Wg.Cdr. Arilur Rahnon Khon and Atela Suttano and Ors. Vs. DLF

deed" or "sate deed,,signifies that
and ownership ofrhe property to

Southem Hotnes pvt. Ltd. (now known as BECUR Oi4R
Ltd.) and Ors. (Civit appeat na G239 ol ZO19) dared Z4.OA.ZOZL, the
relevantparas are reproduced hereinbelow:, 

I

.?," 
- nt tro. *4 4 t a d"tdap- ta? oDp, tlon6 \,Dhtd"d t\", ,i;";;;;,,.,,.;,;;outmian. bdtlt )nturhe p te7 rh. dewlo;tdM;ttp4a,u.t,\..\ao",;.,,,",tt.,:,-"i,;.,i.)i.iiotaa'.'\arlM<wtthna.at?,

t" " *--i'.^"i'ii'i,- ",'. ub.o^?,ohe ot l\'|;l
.4ra. .ndd Lno, n ta.d ot , , o,e, *;":;;;i"; ;L:;'"*c"*e?n, 

e. rh. tot b,,a;Lpa
q a a'. p,".?n,4 4 h 44 n4'.... 

';,:;;;,.;,;;;',:: 
**''"b1'' rh' ttot bu!', ' *rp

, t" np, * ra-, o pit. t,,"., ;;;,;,;." ;:"i ;.,' 
r. Ie ipan ne) o, to b, ot"
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"toneqr?Ne ot tai49 e be.anpe i @ defet he n;hl0a trtp n waqld .a ai\ "" ;;.";,;,";i;;.;,,;:,;;i;;":. "b,.D 
a i4ve!o,,e tu pen, t
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rdd n h. kb; u d q.. a ;. :";; " ;i ;; ", ",.,,",,*",". :;:":: k ;:; "i;::



ffHARERA
-q{ ounuonn

0 Da,t attr tlnrP tr tar at, ttr d L) L

17. The Authority has atready taken a vjew in Cr. No. 4031/2019 and others
tirled as ya.u, cupta V/s Emaa. MGF Land timiteit and others and
obse.ved that rhe execLrtion ot a conveyance deed does not conctude the
relarionship or marks ,n end ro ihe liabititil,s and obligatjons ot rhep.omote. to$.ards the subject unit and upon Laking possessjon, and/or
^r.(Lrfi 1d ...,\rvrn, e de_,j. .he.omt.,r1(, 

nF\or qi\e up rheir rraruron
rrgl, ro.,p de'.v-,,po.. \io1 ,n"rqesd.uer rt,. prortr,onr or rtr, sua

18. Upon reviewing alt .etevant tacts and circumstances, the Authoriry
determines that the complainant/alotree retajD the right to seek
compensation for delays in possession from the respondenapromoter,
despite rhe execution oathe conveynnce deed.
t.II. Whether the comptaint is barred by timttation or not?

19. 5o lar as rhe is e of limitation is concemed, the Aurhority is cognizant oa
thc vi.w rhat rhe law oftimirirtion does nor stricfly appjy to the Reat Estare
Regulation and Devetopmcnt Authoriry Act of2016. Howeve., the Authority
under section 38 of the Acr of 2016, is to be guided by the principle orr,r.ril I r\rr, c t, rc univprrdrtv d(rnp.pd mdxim ,rnd the tdw dssist( rho,e
who are vigjlant, not rhose who steep over their rights. Theretore, to avotd
opportuDisric and trivoioUs Iirigarion n reasonabte period of time needs to
be arrived at tbr a titigant to agttate his righr. This Aurhorfty ofrhe vierv that
three years is a reasonabte time periorl tor a litjgant to initiare litigation to
ur..\ l.r\ rlBt.,, r1J ,r no- ,. ,t,.ri . ,,\r 1tc\.

20. It is also observed rhat the Hon,bte Suprenre Court in irs ord€r dared
10.01.2022 in MA No.21 ofz022 ofSuo Moto writ petition Clvit No.3 of
2020 have hetd that the period trom 15.03.2020 ro 28.02.2022 sha srand

] Complainr No.4149 of2022



excluded fo. purpose oflimitation as may be prescribed underany general

^_ 
or spechi laws in resped of aI judicial or quasi-jurliciat proceedings.

21. In the present maner the cause ofadion
offer or possess on was m,r" rr ,r" ;;;"::,:ril ::;;[::r::H;
the presenr comptaint on 2 9.06.2022 which
f.om the date of cause of "",", ;;;," ;;::,i :i:Jil""::i "J:i"Tf
Rling of the case needs ro be calcutated after taking into account the
exclusion per,od f.om LS.O3.2oZo Lo 2a.02_2022. ln view ofrhe above, the
Authority js of rhe view rhat the presenr complaift has been fited wjthin ,
reason.rble rinlc pcnod and is not barred by rlre liDritarion.
F.ttL Objection rega rding the alottee being an hvestornot

22. TIc respondenr has taken a stand thar ttre comptainant ts an
not consumer. Thcrefore, it is not entitted to the protectjon of the Act and
aho not eDtirled ro file the complaint under secnon 31 of the Act. The
respondenralso submifted rhat the preamble ol the Act states thattheAct is
eDacted to protect the interesr ofconsurners of the reat estate sector. The
authoriry observes thar th. respondenr is cor.ect in staring that the Act is
en)cted to p.orect rhe iDierest ot consumers ofthe rea] estate sector. It is
seltled princtple of interpretation rhat the preamble is an introduction ofa
statute and states matn aims & objects of enactiDg a sratute but at the same
time the preamble cannor be used to defeat the enacting provisjons of the
Act. Fu(hermore, it is perti.ent to note that any aggrieved person can file a
complaint agains he pronrorer iithe promoter contravenes or vjoiates any
provisions ofrhe Act o. rutes o. regulations lnade thereunder. Upon caretul
perusalofaltthe terms and conditions ofthe apartment buyer,s agreement,
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it is revealed that the complajnant is

Rs,49,87,517 /- to rhe promoter rowards

bv the pronrot.r. The concepr of investor is nor
Act. As per the definition given under section z

At this stage, ir is rmportanr to stress upon the definition of term alloftee
under theAcr, the same is reproduced below tor.eady reference:

2td) othtrrp n retouon tu t tlrte\tun Drt,p.t,

:::.:::';' r,":;i' :,:iil,i: ,t :'!';; i: ;:: {:;;T,i:,:;":.,,
o:a. d4 ard n\,ui\ tr. ;;,.;:,,;; 

,:;:.:,:;:,,i."?{::;::,:) 
,:;qt-.nq, thtdeh vtp .t11re. a. ,*^," t", a*i*i_,^),i_i

i'"-"|::,y' " 
t 

'1 
t ooo'to''a'ot buttd'.! 

"' '" ':;;i;;;;:ln view otabove-mentioned definition ol.,,allortee, as welt as aI the terhs
and conditions ofthe apartmenr apptication for alormen! ir is crystalctear
th.t the comptainants are altottees as the subjecr unt was aloned to them

a buyer and paid total price of
purchase ofaD unit in its projecr

dlfined or referred in rhe

ff the Ac! there wrll he
promoter. and.,alorree,,and rhere cannot be a party having a starus of''investor. The Maharashra Real Esrate Appellate Tribunat in its order

dated 29.01.2019 in appeat no. 00060000U0010557 titted as lrrls.rrusrri
Sangam Devetopers h& Ltd, ys, Satyapriyd Leasing (p) Lts. And anr. has
also held rhat the concepr of invcstor js not defined or referred in the Act'lh s, the contenrion ot froororcr that the aflotce being investor rs Dot
entirled ro p.otection otthis Act atso stands rejected.

G. rindings regarding retiefsought bythe complainants:
C.l Direcr the respondent to pry detaved

1:: *:,., ffi;; ;.:;,,*:L:"".Ti::,TIffi ,ft i"l:possession at the prescribed rate ofinrerest.

Pase t0 oi2l
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24. In th€ presenl cohplaint, the comptajnant
project and is seeking possession of the
charges as per section 18(1) ofrheAct and
for ready referencej

intends to continue with the
unit and delayed possession

the same is reproduced below

Se.tion.td RetunolMbht aadconppasohoh

''',,,, ',,, ',,, '|ptut,rdil that nh!re tn otht,Q,ta"\ nat t4nnd ta

',' ,' . 
".;b.;:.'.:1;:\d4k\ 

tttl'h?hh ne

27.07.2010 provides for handing over possession and the same isr.produced betow:

1 6 (. ) 1 i nte uI hondins orc t t h. p o,s. ss io n

ill'J5,1J,"il:l""ii:"iiiiiil"'L:.::,it::".9:y::.r1""-p,exsha,,bede,,vcred
".'..:. |ur:allre tliQliDdqncnfld I ,0mpl'ed wnha| thr hr

ii1,::T::ll:'::13:i1li:':"t:, ";', 
;;ffi ff ;'#llil :XllJ:l,Tid,liii:'J;

[*;,::i:ili[ ;:i. 1:1T:ri. i; ff ;;ill; ii:"i,il[:l:1" fi :::
l::;i:liill,i:JU' 5:1 ::,1,:l;"i;i#"'.",#;: ii"'i:,il'if :[:] ;i$ll:
i?, 

jii. ljiii:1ll ;":1*::"T :' ;,"-i;;;ilft,i,;,i:;"fr:::lii:Fil: 
x""l,T

,,,'x:T;:::"1::::::r::- :;.,',' ii^;,;;;;;;::::;";:;
iji,lll,.ji::11*:"::-rl ll_.i,,,1" i;" iri""i:iti#y,",",, u".",,,r.,

26. The Buycr,s agreement was e)iecuted on 27.07.rrr, 
^. 

,"r':;I'Jlj:l-""1
the agreemen! the respondent was ro ofter the possession ofthe unit to the
allottees within 30 months from the date ofexecut,on oftheagreenenr The
date ot execution of rhe agreement is 27.07.2010. Thus, rhe Authority have
calculared 30 nronths fronr the dare otexecuhon of rhe agreemen! aho thegrace period of 120 days is altowed to th
unquarin€d. rhererore, the.," r","."."" i ;;"';;::r:i:'** "*

Paqe t9 or{3
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27. Admissibility of detay possession ch
interest, rhe compiainan. 

" **,* .",r'rl1.L,ilT::::: ffi ;:proviso ro secrion 18 provides that wher
withdraw r,om the proje* * *r, * *::;ii'j;:*J::;";:::J:
every month of delay, till the handing over of possession, at such .ate as
may be prescrjbed and it has bcen presc.ibed under rule 1S of rhe rules.
Rule 1s has been reproduced as unde.:

Rute 15. prcscnbed rate oltntercl lpr.vknh,.,t,",, t 4,."d ,,b."";;";;;:;;1 .i, 

",i"iiii,...,,,"" 

,,,*,ton,a oad \6.
Ottut thp! tLeatpt6, ,ranon12 ed,,,
', t1, . - rn- ! t attprJ ,s,rt--' t"" '" hott l'" tb' 5@k sonk olhn;
pta\tJpd tt)at n n p the shn Bot k otlndn nth,-a' L' r'o"b"'"pta do,'"t' n"n-'-,a1 

o'drndharu'"TMLLR'-
,",,.'. . :.;,:,"l"':;l!)!,,';",7, ^ 

* ",,,'",'
28. The legislarure in jts wis.lom rn the subordinate iegislation unde. rhe

fru\ision or rJ,e I5 ot lne rLtes. has deterTined rhe prescribed rare o,
.nreresr. ThF r.,re of rnterp\l so dprer mjned by the Iegr(lature. is reasondbre
and ifthe said rute is folowe.l to award the interest, ir wi ensure unitorm
practjce in allthe case.

29. Consequently, as per websrte ofthe Srare llank of tndia i.e., lrttDs://sbi..o i
rhe marginal costoitendin*.r*,," *".r r.r*, "r"";";ffffi#is 9.10ol0. Acco.dingly, rhe prescribed rate ofinterest wilt be marginalcost
oflending rate +2%,.e., 11.toolo.

30. The definition of term ,interest,as 
defined under section Z(za) or rhe Act

provides that the .ate of interest chargeable from the allonee bv the
L,romoier rr d.e or derd rtr ,h r bF , qJdj ro th" rzte of rnreresr whi.h ,he
promoter shall be tiable ro pay the alloftee in case of defautr. The relevant
sedion is reproduced below:

i*"!"i::::;;:**" * 
^^ , nte/.t povoble b! the prcno@r ar the ato,e., as

E\plontt.r tar hep0pD\, al ntr drbe



t) the.ad arnL re,.taretj)Ltt tur theu ath,
':i,,: i::i ; :; 2i;::;; -' "";:' :' ;: :' "i:.,I:;:i L:i ;i;: "i:f:' i;'.tlt the )nbre palobt; b, rhp;..,.,,. "" 

"...a,," "_",i. ,",..;,.,.;":tb:t: *", b" h.. ,h" d.k k.
' : : ;.:''," ",:;,;, i. l;i : i " 

"" "?','t:ff "i,t )"," !i' i,i:"i:"': !i,!it i
.".,...,.. ..,.; '- pa\n" h i?l. o1 con.:derdrion ot rhe,tocLmenr: r\drtdbte on rp.ord rnd submis\ion,

made by both the parries rega.djng conrravention oiprovisions ofthe Acirhe Authority rs sarisfied rhat the respondent is in conrraventjon of rhesection 1t(41(al ot the Act by not handnrg over possession by the due datens per the agreement..t.he Authority has observed thar the Buver,s
Agrpement wd( execLled on 27.02.2010 berween lh" *.r",""", ,, ,n"respondent. The possesston of rhe subject unt was to be offered within aperiod oi30 months ptus 120 days from dare ofexecution oftheAgreemenr.
lh- ALlnorin. ,;,, ujaLed due ddtr ot pus\ec\ron trom the dal€ ot eye, Lrriotr

of rhe agreenrenr along wirh a grace period ot 120 &rr"."r,", ;";";;,;
be 27.05.2013. The respondent has faiied ro handover possession oi the
subJect unir on rhe due date

32. A.cordingty, ir is rhe faiture of the respondent/promoter to fulflt itsobljgations and responsibiljrjes as per rhe agreement ro hand ov€r thepossession within the stipulated period. The Adthoriry is ofthe consjdered
vietr,that th.re is delay on the parr ofthe respondenr to offer ofpossession
ol the allotred unit ro the complainant as pe. the terms and conditions ofthe Buyert Agreemenr dated 27.07_20t0 r
,urther, .re Authority observes,r",,;:":::;j;I:':r:;f'T:
occuparion cenrf,care or) 08.01.2018 and offered possession to th.

::ie!'nant 
on 27.01.201a and the conveyance deed was ex€qrred on

03 06.2019

33. Accordingly, the non_compiiance ofrhe mandate contained in section 11t4)
[a) read with section 18[1) of rhe Act on the part of the .""r;";;;"

HARERA
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cstabljshed. As such, rhe comptainant is e
ar rate of rbe prescrjbed ,n,u."r, a ,r."t't'"o 

to'elay possession charges

date or orfer of possession,,r" *o ,,on'o'o' 
u - e i' 27'05.2013 titt the

certrricare, as per se*ion , u, ,, o, ,n" o.tn" 
"tt"t obtaining the occ,patio.

.ures after deducrng rhe amount arread 
ead with rule 1s oi the

comprainant on acco,nto,.","r",,""."]:,j,,:l"Iihe 
r€spondent to the

C.tt..Direct the respondenl to.harge detay pavment chdrges, ttany, atrne equitabte rate of intcre(ri4 Thc ltnancrat I abrtrtres betw.en rhe allorr
end arte the "-"",,,""; ;;' ;*r_:" :::i:;i"":ffi:::.T;
have asked for the clajm before the conveyance deed got execured betweenrhe parnes. .I,heretbre, 

afrer execution of rhe conveyance deed thecompjainants-allottees cannot seek refund
benents,rany pendins o,.",r" :d;'." :::: :*_:::jH ":"T:have been sertted, no claims remains. So, no dtrections in rhis regard can becllectuated ar this nage.

H. DirectioDs ofthe authority: -
35 Hence, rhe Authority hereby passes thjs

.lirections under section J7 ofthe Acr ro e 
and issue the following

casr upon the promoter as per ,n" ,ur.,,n"ut" 
tot'"unte of,obligations

undersec 34(0 orrheAct: 
entrusted to the authoritv

i. The respondent/promorer shall pay intere* at the prescribed rare i.e.,11.10% for every month ot delay on rhe amount paid by the
complJ r"n rrnnr rn" du" a,,,. ot to\\e\..on r6.. r_.0,.r0,r,,, r^"
date of oifer of possession ptus Z months o. actuat handover afterobtaining the occupation Csrtificate, whichever is earlier, afrer
adlustment/dedudion ott|e amoLrnt already paid ifany towards detiv

p"e zz{zz
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36. Complaintstands

37. Filebe consigned

Dated: 21.05.202S

ohplaintNo,4l49ot2O22

in hardingover ofpossession as per pro
read with rute 1S of rhe rutes.

The respondent rs drrected to pay arre
after adjustment jn starement ofaccount
ofthis order as per rule 16(2) ofthe Act,

to the regisrry

section 18(1) ofthe Act

jnterest accrued if any ,

in 90 days ftom the date

Harfana Estate
Reguiatory thoriry,

Cu.ugram
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