HARERA

Complaint No. 4149 of 2022

==, GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. : 4149 of 2022
Date of order - 21.05.2025

M/s. Valco Industries

(Through its Managing Director)

Office At: Plot No. 184, Industrial Area,

Phase-1, Chandigarh. Complainant

M/s Emaar MGF Land Ltd/ % /| |
Office at: - House 28, l{asturba G&“fl&hiﬁqf'gir >

New-Delhi-110001. ‘ \ 2 Respondent

CORAM: 4 | .

Shri. Ashok Sangwan . Member
| |

APPEARANCE: e

Gaurav Bhardwaj dvucate] Complainant

].K Dang ﬁucﬁl‘g) }‘ %H} _”.:f A Respondent

ORDER

1. The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter

‘V./"
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shall be responsible for aj| obligations, responsibilities and functions under

the provision of the Act or the rules and regulations made thereunder or to
the allottee as per the agreement for sale éxecuted inter se,
Unit and Project related details

Sector

65,

/38 iu-;‘%ﬁuﬁaﬁrﬂﬁﬁal‘}’ana
f “:u 4 e 3.963 al‘ll"QEAlr
| 10 of 2009

PTCPLicence (1 | e
| Dated 21.05.2009

| Epo-ua-imz]
‘ H ' i[ég:pn"?‘ag" e 0. page 46 of reply] i

L ¥ A 118065 ft. (Super-area)

?jj i B .":5 -_[ﬁs.'uﬁ-;ﬁ &:‘"{n'ﬁ-s:-% of reply)

Provisional allntm@pﬁq_t_tﬂ L [17:06:2010 V|
dated

:

[As on page no. 41 of reply|

Date of execution of buyer’s 27.07.2010

agreement [As on page no. 45 of reply]

Possession clause 16. POSSESSION

(a) Time of handing over the
possession

I. That the possession of the Retail |
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-
Yivie ™

:g:.«.a.r -

w&d&r this Agreement having been

\|\Company-shall give notice to the
| Allottee(s),, qﬂ'erfng in writing, to
<A the Allo take possession of

Spaces in the Commercial Complex
shall be delivered and handed over

to the Allottee(s), within thirty
(30) months_of the execution
hereof subject however to the
Allottee(s) having strictly complied
with all the terms and conditions of
this Agreement and not being in
default under any of the provisions
of this Agreement and all amounts
adue and payable by the Allottee(s)

‘paid in time to the Company. The

Ihﬁ Reta:f es for his occupation
pnd usfa (“Notice of Possession").

ii. ' The Affatpe(s} agrees and
understaﬂd; that the Company
-ﬂ.laﬂ b,g entitled to a grace period

(Emphasis supplied)

(As on page no. 53 of reply)

Due date of possession

27.05.2013

[Note: Grace period is allowed]

A
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10,

Total sales consideration

Rs.44,95,252/-

(As per S.0.A dated 08.05.2019 on
page 52 of complaint)

l

I1. [Total amount paid by the |Rs49,87,517/-
complainant (As per S.0.A dated 08.05.2019 on
page 52 of complaint)
12. | Occupation certificate 08.01.2018 |
: A5 on page no. 27-28 of reply]
13. | Offer of possession ' |
son page 111 to 116 of reply]
14. | Unit handover letter/ . 1 29.05:2019
&/ “SEadt \0, %
S/ Ason a‘* 17 of repl
(2 / . {_‘___Hp :%: ply]
15. | Conveyance deed = 0 | r5312!62».’]% '!
; L [As nng:a @-140 of reply] &
NN 1

B. Facts of the complaint rf TE

"'.L__|h

. _ . =54
S| 27

' REG\LA

T

3. The complainant hasmade the following bmission: -

. That the complaint has been filed on'b hﬁi&ﬁfﬁfﬁ Valco Industries Ltd.

11

through it's m;{nagjng i“"‘?ﬁ*@?ﬂf .ﬁﬁzﬁumar Gupta and the

complainant is a company registered under Companies Act.

project namely “Emerald Plaza Project situated at sector 65 Golf Course
Extension Road, Gurgaon. The respondent painted a rosy picture of the

That somewhere around Mid- 2009, the respondent advertised about its

project in their advertisement making tall claims and representing that

the project aims at providing a multi stored commercial complex, inter

alia confirming to international standard architecture, along with the

o
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state of the art offices spaces(“office spaces”) with three level of
basement parking space,

Believing the representations of the respondent, the complainant booked
a unit in the said project by making a payment of Rs.5,00,000/- on
10.06.2010.

That on 27.07.2010, the Apartment Buyer Agreement was executed
between the complainant and the respondent. Believing on the
respondent’s representation, the complainant kept on making payment
as and when demanded by the ; ‘h"'f:a:.;‘iﬂent. Till date the complainant has
paid a total sum of Rs.49 8?;5J:l_-_f:agalnst the total sale consideration of
Rs.48,47,115/-. ) 43

That as per Clause i&[a}wnf thgf “" :
proposed to handoﬁer/me p::sressiﬂﬂ of \h’g’ it in question within a
period of 30 months from 27,07, 2010 ie. I’ranﬁ the date of execution of
buyers agreement along with grace period pf‘lZ{} days i.e 27.11.2013.
Subsequently, the" g'anmp-]:amap ept md@g. calls, requests and kept
inquiring as to wheh. will th sganda( deliver the unit but the
respondent’s representatwes never furnished a concrete answer to the
same. As per clause Lﬁ[a] of the ag'eelpeut theidue date of handing over
possession cnmes cmt tq be 27 12.&013 ljmﬁev'er the respondent failed

eement, the respondent

i .
,| J |

to hand over pussessiun in acmrdanté &Irféh\the said agreement.

That after a delay of around 6 years, on 07.05.2019, the respondent
issued the letter of offer of possession. That after receiving offer of
possession, the complainant approached the project location to take
possession of the unit but the same was not in a habitable position, upon
which the respondent assured the complainant that finishing work in the

unit shall be done within a period of 3 months . The complainant, left
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with no other option agreed to the same, However on 29.05.2019, the

unit was handed over to complainant by the respondent.

Complaint No, 4149 of 2022

VIIL. That the complainant after taking possession of the unit requested the
respondent to make the payment of delay possession charges from due
date of possession till actual handing of possession as per the Act, 2016
as the construction of the unit got delayed beyond the period as agreed in
Builder Buyer Agreement. But the respondent clearly refused to make the
payment on account of delay possession charges as per the Act, 2016.

IX. That it is pertinent to note that,whtle under clause 15(a) of the buyer’s
agreement, upon delay paymé:hi'- by the allottee, the respondent can
charge Rs. 5/- per sq ft per month of the super area till the date of notice
of possession, hﬂW‘Ei;e_*i‘, nnﬁceééﬁggﬂéﬁ%\u handing over possession
by the responden'{,:ge“ is IiabT:fﬁaj? merel ‘F{s 50/-per sq. ft. of the
super area for éh; éeriod of d‘él.a}r. ‘a’,s p f':clhuse 14(a) of the said
dgreement. L 1 ]

L € | 1] | i l I";: y
X. That the present ‘complaint has bee ‘filed’ in order to seek Delay
% 2 o }_'

F
r

Possession Charges and other reliefs. .

C.  Relief sought by the complainant; |
4. The complainant haﬁsﬂh@t-féllwﬁngﬁml@f@i
a) Direct the res;:uhdént to ﬁay del;ya&;pnas*ssmn charges from the due
date of handing over posseésiuﬁ-till actual handing over possession at
the prescribed rate of interest.
b) Direct the respondent to charge delay payment charges, if any, at
equitable rate of interest,
5. On the date of hearing, the Authority explained to the respondent/promoter
about the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the Act to plead guilty or not to plead guilty.

v’
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D.  Reply by the respondent.

6.

]n-

1.

I1.

The respondent has contested the complaint on the following grounds: -

That the present complaint is not maintainable in law or on facts. It is
respectfully submitted that the present complaint has not been filed by
the duly authorised person of the complainant company. It is respectfully
submitted that no board resolution/authorisation has been annexed
authorising the institution of the present complaint or in favour of the

Shri Vijay Kumar Gupta, to institute the complaint on behalf of the

complainant company. : x;..:'

325 S
That the present complaint is iﬁat-'-.'maintainab!e; in law or on facts. The
provisions of the Act, 2016 are n;::t app_:i'fg:abie to the project in question,
The application fﬂpf 1s§uance nf" ;&éﬁ?ﬁﬁ&;ﬁerﬁﬁcate in respect of the
project in questihﬁ"?ﬁas m;dg:gi: 26.65?%0" 7, ie. well before the
notification of the Haryana Real Estate R'hgul tion and Development
Rules 2017 (hereinafter referred to d's the ‘Rules’). The Occupation
Certificate has bee"hfthéi‘aat_fter is{é_;uei::l uiﬂmﬁbla. It is also pertinent to
mention that the re:Bﬁ;'tﬁeijf hﬂjﬁp@ﬂd‘%g part completion certificate
for the project where servit:esaré-'cﬂnipjlete and hence the project does
not fall in the de{iﬂﬁﬁun uf Onguﬁ %“%CF gl?le project has not been
registered under the provisions of the Act. Tpis,Authnrity does not have
the jurisdiction to entertain and.decide ‘the present complaint. The

present complaint is liable to be dismissed on this ground alone.

That the complainant is not “Allottee” but an “investor” who has
purchased the unit in Question as a speculative investment. The
complainant is a private limited Company having principal place of
business in Chandigarh and the so called Managing Director is also stated
to be a resident of Chandigarh.

7
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IV. That the complaint is barred by limitation, It is submitted that without
Prejudice to the rights and contentions of the Respondent, the so called

Complaint No. 4149 of 2027

cause of action in favour of the Complainant, if any, arose prior to the Act
coming into the force ie. in November, 2013, which according to the
Complainant, was the dye date of possession under the Buyer’s
Agreement. The complaint is liable to be dismissed on this ground alone.
V. That the complainant, through its authorised rei:resentative, approached
the respondent and expressed its interest in booking office Space in the
’ ¥

commercial complex developed

1 by the respanﬁent known as “Emerald
Plaza” situated at Sector 65, Gurgaun ‘
VL. That the complainant bad_.bcggé& the unit.in question, bearing no. EPO-
06-012, situated inﬁaﬁﬁﬁﬁaﬁé‘;ﬁgk the respondent, known as
"Emerald P]aza",;rfﬁcf;r EEEtGﬁgrani‘qﬁa ana. The complainant
consciously and -taglﬁngly opted for a cé_‘rlst ction linked plan for
remittance of the sale consideration fuﬁ t? nit in question and further
represented to théa%s;;}a@ﬂeﬁt f:liat:?tf;ﬂI v would remit every installment

\ - .
on time as per the Payment schedule. However, the complainant
&

defaulted in timely payment of installments. Consequently, the
respondent was cgméelief; ‘Eu_‘iq%‘uﬁrrfn{eifff payment

VII. That since the cumplaina{:t hg&_de{ggl::eg in timely remittance of
instaliments to the respondent and bécdme liable for payment of delay
payment charges. The complainant, therefore, is not entitled to any
compensation/interest in accordance with Clause 18 (c) of the Buyer’s
Agreement.

VIIL.  That as per Clause 16 of the Buyer's Agreement, the time period for
delivery of possession was 30 months along with grace period of 120
days from the date of execution of the Buyer’s Agreement subject to the
allottee(s) having strictly complied with all terms and conditions of the

o
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Buyer’s Agreement and not being in default of any provision of the
Buyer's Agreement including remittance of all amounts due and payable
by the allottee(s) under the buyer's agreement as per the schedule of
payment incorporated in the Buyer's Agreement. The complainant has
completely misconstrued, misinterpreted and miscalculated the time
period as determined in the Buyer’s Agreement.

That Clause 18 of the Buyer’s Agreement provides that compensation for
any delay in delivery of possession shall only be given to such allottees
who are not in default of meir-'&bligaﬁnns envisaged under the Buyer's
Agreement and who have not defaulted in payment of instalments as per
the payment plan mc'g;'pq.ratei;li’rgfihe ﬁ'ﬂyqtr‘s Agreement. As delineated

hereinabove, the cufilmhiﬁ%ft defau f@ﬁfﬂﬁayment of installments, are

—d : =L \ e Y
thus not entitled to’any compensation or any amount towards interest
under the Buyer's Agreement, l :l

That without adé’f&hg"ﬁ} aé:kr}bwﬁed ng E?E truth or legality of the
X T T T )@y or tesi
ant and without prejudice to the

. " 8 H N N
allegations advanced by:the complain
.'fL F 5, el (i oo L " 4 =
contentions of the r‘espﬂndenl‘.‘l'"ﬂ is" respectfully submitted that the
provisions of the Act are not retrospective in nature. The provisions of

the Act cannot undoor mm_diﬁ'c:th%ter
] B . L =F e d

i .- f fmgggreement duly executed
prior to coming into.effect of the Act, ,

That the allegations-of the ‘complainant that possession was to be given
by November, 2013 are wrong, malafide and result of afterthought in
view of the fact that the complainant had made several payments to
respondent even after November,2013. It is submitted that by its failure
to repudiate the contract even after the so-called due date of possession
and continuing to make payment even thereafter, the time lines for
delivery of possession are deemed to have been waived by the

complainant. Moreover, the respondent was constrained to send
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XIV.

XV.
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Payment Reminders Letters to the complainant even after the alleged
date of possession as the complainant continued to default in making
payments of instalments.

That the respondent had applied for the occupation certificate in respect
of the tower in which the unit in question is located on 26.05.2017 and
the same was granted on 08.01.2018. It is reiterated that once an
application for issuance of occupation certificate is submitted before the
concerned competent authnrit}{, the respondent ceases to have any
control over the same, Thergfgifé; the time period utilized by the
concerned statutory authurit’j?_é_fég-l_g}anting the occupation certificate
needs to be necessar_ig!'_'iggclﬂft?c%&‘p;ﬁi f:‘jou%putatiun of the time period
utilized in the |mpl/erﬁeutat’innfnf\'tl:fe*;?ﬁﬁct in terms of the Buyer's
Agreement, < | \'&\

That the complainant was offered passesSiunJaf the unit in question
through letter uf%?r?f ?uss’esfun‘ dated G:l :

was called upon to, remit balance éva : Mcluding delayed payment
charges and to cn?hpl&jé t]'Iéne'cessa;ﬁ formalities /documentation
necessary for han_:_iuyre_:-r of the unitin que;s_tiun to them.

That the cnmplmﬁ iﬁfgnﬁlhivﬁfji%tjﬁ%nds to remit the balance
payments requisite-ﬁfur.uhgqinin h.pﬂ&S:EEin{I in terms of the Buyer's
Agreement and thus’the complainants delayed obtaining possession of

2018. The complainant

the unit in question til] 29.05.2019 when the possession of the unit was
finally obtained by the complainant. The complainant has preferred the
present complaint on wholly extraneous and inherently fallacious
grounds.

That an offer for possession marks termination of the period of delay, if
any. The complainant is not entitled to contend that the alleged period of

delay continued even after receipt of offer for possession. The

Page 10 of 23
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complainant had consciously and maliciously refrained from obtaining
possession of the unit in question till 29.05.2019 whereas the letter of

offer of possession was sent to the complainant on 27,01.2018.

Consequently, the complainant is liable for the consequences including
holding charges, as enumerated in the Buyer's Agreement, for not
obtaining possession in terms of the letter of pffer of possession dated
27.01.2018.

XVI. Thereafter, the complainant finally obtained Possession of the unit in
question and a unit Handover Lig&éi'dated 29.05.2019 had been executed
by the complainant. Prior to E_xé{-:ution of the unit handover letter, the

complainant had satisfied jtself 'gg::ll'i{hghthe measurements, location,

) R Ny d__*..r‘" f
dimension, and dev lopment etc. of the

of the unitin.question. The complainant
only after saﬁs@ﬂﬁgﬁself w:i-th:aﬁ the }'isﬁfe ts including shape, size,
location etc. of the;,.unit in-question, etecu;ed e unit handover letter
stating that a]l;. ;;s!gr Ha’bl!i’ties‘r; and .I u}l:&t ns of respondent as
enumerated in the allotment le__ljtergh: er's' agreement stood satisfied.
Thereafter, the conveyance deed was also :i'regi:stered in favour of the
complainant without any objections whatsoever from the complainant on
03.06.2019. It ls;im?e’%t T?ﬁ%}%yment for filing of the
complaint was done on 8.06.2 022{;:;5-..pgr_ the Online payment receipt of
the complaint bearing refefenée-n@. -R‘éﬁﬁ%ﬁﬁﬁlﬁﬂﬁﬁlﬁﬂ} which is
after 3 years of execution of the Conveyance Deed. The present complaint
was filed by the complainants at the end of the limitation period of 3
vears and it is nothing but an afterthought to extract monies from the
respondent. Thus the present complaint is time barred and deserves to
be dismissed at this very threshold with exemplary costs. Therefore, the

transaction between the complainant and the respondent has been

v
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concluded in June, 2019 and the complainant is not left with any claim

r Complaint No. 4149 of 2022

against the respondent.

XVIL. That an amount of Rs.2,52,114j- is outstanding from the complainants
towards common area maintenance dues ( CAM dues). Moreover,
without prejudice to the rights of the respondent that the complainants
dare not entitled to any compensation for alleged delay , it is submitted
that delayed Interest if any has to calculated only on the amounts
deposited by the complainant ;pxggrds the price of the unit in question
and not on any amount credi_tédfé}f;:ﬁespnndent,;ur any payment made by
the original allottees towards .thé purchase price of the unit in question
or Delayed Payment Charges (DPCJ or anyTaxes/Statutory payments etc.

XVIIL.  That several allnttgég Eave Jefaﬁi%%éjﬁ ¥ remittance of payment of
installments whi;:.h';" was an eSEEfiﬁal, é”rﬁ'*:ia- and an indispensable
requirement for conceptualization and___ de*}qln ment of the project in

u;e :.
& o

3 t l i l‘ 'l | f
payments as per séqqdﬁlepgreed upon, the failure has a cascading effect

question. Furthel;:yl_;'ﬁre. when the proj lottees default in their

on the operations ahd "ihé'i:'ﬁ's'tlffﬁn;]iu'.@é'f execution of the project
increases exponentially v;.}ii'érieas Enur'n;us business losses befall upon
the respondent. ﬁ%e-?esﬁnpdegj:, %ﬁp%@éeﬁgﬂltnf several allottees, has
diligently and earnestly pursued. the development of the project in
question and has constructed the project in question as expeditiously as
possible. It is submitted that the construction of the tower in which the
unit in question is situated had been completed by the respondent.

XIX. That the complainant had already obtained possession of the unit in
question and a Unit Handover Letter dated 29.05.2019 had been
executed by the complainant. The conveyance deed dated 03,06.2019
was also registered in favour of the complainant. Therefore, there is no

default or lapse on the part of the respondent and there in no equity in
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10.

favour of the complainant, Thus, it is submitted that the present
complaint deserves to be dismissed at the very threshold,

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made

by the parties.

Jurisdiction of the authority BN

The Authority observes that i;t'f'ﬁ‘éi':ﬁ'_f"ci:eﬁ‘iturial as well as subject matter
jurisdiction to adjudicate the pfﬁent g;jgfrlplaint for the reasons given
g R

Territorial jurisdi tion s e\

As per notification nd?‘LIQZIZO_l?-lTCP dat:E E4.i2.201’? issued by Town
and Country Planning Department, the- jurisdiction of Real Estate
Regulatory Authur’ifg{;iﬂymgram sﬁall’ﬁbe; [Gurugram District for all
purpose with offices s@ﬁ%in*ﬁuﬁg&m’é ﬁu")ﬁe present case, the project

LYY

in question is situated Wfthi'n':théﬁﬁfaﬁ;nﬁig area of Gurugram District,

Therefore, this authority has cgmplﬁt r}a}_ jurisdiction to deal with
the present cumplaiéf. SVANMI L\ Y 5

E.Il  Subject mattec}uﬁstflchpn h {'h_;}ff\ \ A
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and Junctions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottees, or the common

o
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areas to the association of allottees or the competent authority, as the
case may be;

11. So, in view of the Provisions of the Act quoted above, the Authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter,

F.  Findings on the objections raised by the respondent.

F.1 Whether the complainants can claim delayed possession charges after
execution of the conveyance deed?

12. The respondent stated that the caﬁveyance deed of the unit has already
been executed in favour of the ‘cumplainant on 03.06.2019 and the
transaction between the parties stands concluded upon the execution of
conveyance deed, ,;: v:' o k {1_}“ :(,é ‘\.‘

13. The respondent has _alr‘gliédjth ét#iﬁ%ﬁ}ﬂié ex&camn of the conveyance deed,
the relationship between the parties is cnns%‘dér d concluded, precluding
any further claims -ﬁ‘bé liabilities by either pIry Consequently, the
complainant js ba%ir‘%ﬂi'“ffr&!m "‘;as%ergngf[z'&gterest in light of the
circumstances of the cﬂs¢e ) | L/ 4'

14. In order to comprehend the reiationshl’pf I;et:'.r-.reen the allottee and the
promoter, it is essential to understand th * definition of a "deed." Adeedisa
formal, written don‘%na]%nf that is" e;i: - y 'Er&d, and delivered by all
parties involved in/the Eﬁhtrﬁr:t, 'néﬁie!}ﬁ:thﬁl buyer and the seller. It is 4
legally binding document that incorporates terms enforceable by law. For 4
sale deed to be valid, it must be written and signed by both parties.
Essentially, a conveyance deed involves the seller transferring all rights to
legally own, retain, and enjoy a particular asset, whether immovable or
movable. In the present case, the asset in question js immovable property,
By signing a conveyance deed, the original owner transfers all legal rights

pertaining to the property to the buyer in exchange for valid consideration,

1’:
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15.

16.

IEh::urn]:dairl.t No. 4149 of 2022

typically monetary. Thus, a "co nveyance deed" or "sale deed” signifies that
the seller formally transfers all authority and ownership of the property to
the buyer.

That the execution of a conveyance deed transfers only the title and interest
in the specified immovable property (in this case, the allotted unit).
However, the conveyance deed does not terminate the relationship
between the parties or absolve the promoter of their obligations and
liabilities concerning the unit, despite the transfer of title and interest to the
allottee upon execution of the cnﬁ#é»}é_nce--deed.

The allottee has invested its hard-eﬁrped money and there is no doubt that
the promoter has beenr enjoying ﬁf?gﬁt; E’fﬂ{:d the next step is to get the
title perfected by executing the mn?ej?ameiﬂeed which is the statutory
right of the allottee, fgl'sh. the obllgaiinn uf“tﬁe '

not end with the execution of a conveyance d

veloper-promoter does

L. Therefore, in furtherance
to the Hon'ble Apex"ﬁ&ulﬁg-ijﬂ#gemeﬁt ailld I ~[;F id down in case titled as
Wg.Cdr. Arifur Rﬂ!}réﬁg; Jémﬁ and Al /. f?uitana and Ors. Vs. DLF
Southern Homes Pvt. Ltd. fﬁow.‘.!rmj]}v'r'i MEMEIR OMR Homes Pyt
Ltd.) and Ors. (Ch_rif' appeﬁ}"nﬁ.--éé;??qb} 2019) dated 24.08.2020, the

| I T | t-.-' :;- ‘:"-; ih' >
relevant paras are rﬁ)rgdm:ke !tmn%eir&u{ ‘C"
| L d 0Bl B

. F
34 The developer has not disputed these communications Though these are four
communications issued by the developer, the appellants submitted that they are not isolated
aberrations but fit intg.the pattern. The developer does not state that it was willing to offer
the flat purchasers possession of their flats and the right to execute conveyance of the flats
while reserving their claim for compensation for delay. On the contrary, the tenor of the
communications indicates that while executing the Deeds of Conveyance, the fat buyers were
informed that no form of protest or reservation would be acceptable. The flat buyers were
essentially presented with an unfair choice of either retaining their rights to pursue their
claims (in which event they would not get possession or title in the meantime) or to forsake
the claims in order to perfect their titles to the flats for which they have paid valuable
consideration. In this backdrap, the simple question which we need to address is whether a
flat buyer who espouses a claim against the developer for delayed possession can as g
consequence of doing so be compelled to defer the right to abtain a conveyance to perfect
their title. It would, in our view, be manifestly unreasonable to expect that in order to pursue
a claim for compensation for delayed handing over of possession, the purchaser must
indefinitely defer obtaining a conveyance of the premises purchased or, if they seek to obtain

v
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a Deed of Conveyance to Jorsake the right to claim campensation. This basically is a position
in which the NCDRC has espoused. We cannot countenance that view,

17. The Authority has already taken a view in Cr. No. 4031 /2019 and others

18.

19.

20,

titled as Varun Gupta V/s Emaar MGF Land limited and others and
observed that the execution of 3 conveyance deed does not conclude the
relationship or marks an end to the liabilities and obligations of the
promoter towards the subject unit and upon taking possession, and/or
éxecuting conveyance deed, the complaints never gave up their statutory
right to seek delayed possession charges as per the provisions of the said
Upon reviewing all re_ltevmit' .,:t:égfgﬁaﬁgﬁ._,{;ircumstances, the Authority
determines that th?/__’ mfﬁ}lﬁfﬁaﬁ%ﬁﬂnﬁfeﬁ?mtam the right to seek
compensation for délgys in p':.ﬁ's‘ﬁé:s‘éﬁiu ﬁ:m'ﬁ) the respondent-promoter,
despite the execution of the conveyance deed. i tl)

F.Il Whether the complaint is barred j:{ tation or not?

So far as the issue ni’,fihitat:fnmis concer 1‘]1& 'Authnrit}r is cognizant of

the view that the law nf.'.!imitatiﬂn duesnb} 's*gri“ctly apply to the Real Estate
Regulation and Develupmentﬁuthm;_igr Act of 2016. However, the Authority
under section 38 of th Act of 2016 s tobe guided by the principle of
natural justice, It is‘lh_ﬁe?s%f‘ﬁ?ﬁeptéﬁhﬁﬁnd the law assists those
who are vigilant, nﬂi those »:!fvﬁu sleep -ﬂverf-fﬁeé- ri'!ghts. Therefore, to avoid
Opportunistic and frivolous litigation a reasonable period of time needs to
be arrived at for a litigant to agitate his right. This Authority of the view that
three years is a reasonable time period for a litigant to initiate litigation to
press his rights under normal circumstances.

It is also observed that the Hon'ble Supreme Court in its order dated
10.01.2022 in MA NO.21 of 2022 of Suo Moto Writ Petition Civil No.3 of

2020 have held that the period from 15.03.2020 to 28.02.2022 shall stand
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excluded for purpose of limitation as may be prescribed under any general
or special laws in respect of al| judicial or quasi-judicial proceedings.

In the present matter the cause of action arose on 27.01.2018 when the
offer of possession was made by the respondent, The complainant has filed
the present complaint on 29.06.2022 which is 4 years 5 months and 2 days
from the date of cause of action. In the present case the period of delay in
filing of the case needs to be calculated after taking into account the
exclusion period from 15.03.2020 to 28.02.2022. In view of the above, the
Authority is of the view that the present complaint has been filed within a
reasonable time period and is nutbg.‘tred by the limitation.

F.IIL Objection regardip_gﬁ;e a]J'cﬁitEeF l;e‘ﬁlg*an Investor not Consumer,
The respondent has tafzen as?andr thﬁa-'-ti_ﬁie; éﬁn‘iplainant is an investor and
not consumer. Therefore, it is fiot entitled tdb;'t}ie protection of the Act and
also not entitled to \#Hl‘ t_hfj cuﬁnp}iair}; u d% ! f&_(‘%iun 31 of the Act. The
respondent also subhﬁ%téé that i:hej)re_‘amJl_ . tl e Act states that the Act is

enacted to protect the'“i}itﬁl;-ej'st of cunsumgi'?of the real estate sector, The
authority observes that the respondent s correct in stating that the Act is
enacted to protect uﬁe%te&stﬁ@cagsgrﬁuf%e real estate sector. It is
settled principle r:.-fintérpretatiﬁn-tha.t-thé_-pne;{.nhle is an introduction of a
statute and states main aims & objects of er;aﬁ'ting a statute but at the same
time the preamble cannot be used to defeat the enacting provisions of the
Act. Furthermore, it is pertinent to note that any aggrieved person can file a
complaint against the promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon careful

perusal of all the terms and conditions of the apartment buyer’s agreement,
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it is revealed that the complainant is a buyer and paid total price of

Rs.49,87,517 /- to the Promoter towards purchase of an unit in its project.
At this stage, it is important to stress upon the definition of term allottee
under the Act, the same is reproduced below for ready reference:

"2(d) "allottee" in relation to a real estate project means the person to whom a
plot, apartment or building, as the case may be, has been allotted, sold

person to whom such plot; apartment or building, as the case may be, is
given on rent;” '

23. In view of above-mentioned deﬁnit«ian of "allottee” as well as all the terms
and conditions of the apairnffenﬁdp%li}f:atj%{\n{ allotment, it is crystal clear
that the complainants/areé allottees as the'subjeet unit was allotted to them
by the promoter, The -éuncept of investor is ﬁ;nt defined or referred in the
Act. As per the deﬂqjﬁi@n gijven- u:l-';der se 'pﬁ 2 of the Act, there will be
‘promoter” and "allhtgeéf' ér'id me:ﬁe can !:llla_é.*af".party having a status of
"investor", The Maha;‘;éhh‘_"a Real Estate :A}ébé!late Tribunal in its order
dated 29.01.2019 in appeal Ho: 0006000000010557 titled as M/s Srushti
Sangam Devefnpeﬁ;?)’%. E,tH. Mﬂﬁ'ﬂp@ LFa‘Qing (P) Lts. And anr-. has
also held that the cc:ﬁce;,':t of _invez;tur-‘is -nnt:cji.f-s}i n;a.-d or referred in the Act.
Thus, the contention of promoter that thé allottee being investor is not

entitled to protection of this Act also stands rejected,

G.  Findings regarding relief sought by the complainants:

G.1 Direct the respondent to pay delayed possession charges from the
due date of handing over possession till actual handing over
possession at the prescribed rate of interest.
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In the present complaint, the complainant intends to continye with the
project and is seeking possession of the unit and delayed possession

charges as per section 18(1) of the Act and the same is reproduced below
for ready reference:

"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building.-

-----------------------------------------------------

Provided that where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing
aver of the possession, at such rate as may be prescribed.”

(Emphasis supplied)

Clause 16(a) of the Buyer's Ag_r_g‘qg}ggt (in short, the agreement) dated

27.07.2010 provides for haﬂd(,
reproduced below: :_-f]_ }m,

& ) - e

€r possession and the same is
& .

o N\
o < ¥ J‘If-rh_l 1’fr' i
16(a)Time afﬁandﬁ{;a#w Em,- Possession . "

I That the possessign of the Retail Spaces.in the %mﬂ_rcial Complex shall be delivered

and handed oversta the Allottee(s),. D thirty (30) months of the executior

hereof, subject ver to.the Euptteg_{sj having strictly complied with all the terms
and conditions g Agreement 4}1-:1 not b de ault under any of the provisions
of this ﬂgreexi_e@.al;d- all amounts due %ﬂg y the Allottee(s) under this
Agreement having'been paid in time to the Company. The Company shall give notice
to the Allottee(s),, offering in writing, to the .‘_Q‘Iﬁe to take possession of the Retail
Spaces for his occupation and use ("Notice of Possession™)

ii. The Allottee(s) agrees.and understands thatthe Company shall be entitled to a grace

period ol one hupndred apd fwent D) days ove allil above the period more

Al LICLIAariy specified nere-in-above L -Clause (g JILIause 10, for applving

dd oDtaining necessarvy a Ct of the Comme rClal Comples

. \ |\ ; [Emphasis supplied]
The Buyer’s agreement'was executed on ZTfU?.Bﬂl 0, As per clause 16 (a) of

the agreement, the respondent was to offer the possession of the unit to the
allottees within 30 months from the date of execution of the agreement. The
date of execution of the agreement is 27.07.2010. Thus, the Authority have
calculated 30 months from the date of execution of the agreement, also the
grace period of 120 days is allowed to the respondent/promoter being
unqualified. Therefore, the due date comes out to be 27.05.2013.
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27. Admissibility of delay possession charges at prescribed rate of

interest: The complainant is seeking delay possession charges however,

pProviso to section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as

may be prescribed and it has been prescribed under rule 15 of the rules.
Rule 15 has been reproduced as under:

Rule 15, Prescribed rate of interest- [Proviso to section 1 2, section 18 and sub-
section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to sgati'a_rf-lz; section 18; and sub-sections (4) and (7)
of section 19, the “interest at the ;fmﬁﬁi}mg:g#bed“ shall be the State Bank of India

highest marginal cost of lending rate+2965

R D
Pravided that in case the Seate\Bank of Intla margihal cost of lending rate (MCLR) is
not in use, it shall be replaced by such benchmark len ing rates which the State Bank
of India may fix from timeto time for lending to rhuje#mﬂ public.

28. The legislature in its-wisdom in the subordinate e islation under the
£ b : e ‘eg

provision of rule 1591’? the .rulé's;~] asf_d ter ipjzti the prescribed rate of
' N ' al { [ b

interest. The rate nﬁin@e‘mﬁ‘tfsu 3etqr ined by the legislature, is reasonable

PEh i

and if the said rule is'followed to award t "i{i'ﬁerest, it will ensure uniform

practice in all the cases, —_—cl

29. Consequently, as per wehsit_e"ﬁf_' The@fﬁank uf India i.e, https://shi.co.in,
the marginal cost uF?lEr%ingffate {in shmrt,?d&il.ﬁ] as on date i.e, 21.05.2025
s 9.10%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e; 11.10%, ' r

30. The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

"(za) "interest" means the rates of interest payable by the promoter or the allottee, as
the case may be,

Explanation. —For the purpose of this clause—

v
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(i) the rate of interest chargeable from the allottee by the promoter, in case of default,
shall be equal to the rate of interest which the promoter shall be liable to pay the
allottee, in case of default.

(i) the interest payable by the promoter to the allottee shall be from the date the
Promater received the amount or any part thereof till the date the amount or part
thereof and interest thereon is refunded, and the interest payable by the allottee to

the promoter shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

On consideration of the documents available on record and submissions

made by both the parties regarding contravention of provisions of the Act,
the Authority is satisfied that the respondent is in contravention of the
section 11(4)(a) of the Act by not handing over possession by the due date
as per the agreement. The A%ﬂit{ has observed that the Buyer's
Agreement was executed on 27.07.2010 between the complainant and the
respondent. The posses:sfpi;:nf th'éﬁu“b;e&u}m was to be offered within a
period of 30 months pl;'s'!flz{) d'ays:rﬁ'.dni 'Hétéféﬁﬂerutinn of the Agreement.
The Authority calculated dye date of p_ugsessib}i} Tom the date of execution
of the agreement alnnﬁg l!r'#'lth ?a'gracé Iperidj*qqf izﬂ

be 27.05.2013. The respondent has faile

subject unit on the duE;date:.-

ays which comes out to
| t__,ﬂ'g_gaaduver possession of the
k' T "\ ; X
Accordingly, it is the failure of the réspandent/promoter to fulfil jts
= e o

obligations and respo :blyué;:as k1 agreement to hand over the
possession within Hpul%teé pfe d, %Ad&ynty is of the considered
view that there is delay on the part of the--respopdgnt to offer of possession
of the allotted unit to the complainant as ]’;er the terms and conditions of
the Buyer’'s Agreement dated 27.07.2010 executed between the parties.
Further, the Authority observes that the respondent obtained the
occupation certificate on 08.01.2018 and offered possession to the
complainant on 27.01.2018 and the conveyance deed was executed on
03.06.2019.

Accordingly, the non-compliance of the mandate contained in section 11(4)
(a) read with section 18(1) of the Act on the part of the respondent is
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established. As such, the complainant is entitled to delay possession charges
at rate of the prescribed interest @ 11.10% P-a, welf 27.05.2013 till the
date of offer of possession plus two months after obtaining the occupation
certificate, as per section 18(1) of the Act of 2016 read with rule 15 of the
rules after deducting the amount already paid by the respondent to the

complainant on account of delayed possession charges, if any.

G.IL. Direct the respondent to charge delay payment charges, if any, at

the equitable rate of interest, .

The financial liabilities bEMEE?Hw:QHEE and the promoter comes to an
XA T )

end after the execution uf_,:théT93§5ﬁ%§%p£e deed. The complainant could

N

have asked for the claim befﬁrg.th:é':égpve}(xalj@:gldebd got executed between
the parties. Therefore, after execution of ‘the conveyance deed the
cnmp]ainants-alloﬁgﬁ;:t__:annut seek refund of ’t;"ﬁga es other than statutory
benefits if any pendjigg 'pncie;thé.ch;;wejyanfejdéé& Is executed and accounts
have been settled, no ¢laims remains. So, no diréctions in this regard can be
effectuated at this stage. 1

Directions of the authority: - GV

|

Hence, the Authority .herepy. pass‘égﬁtri-u,s.,g’rder and issue the following

directions under seéi'ib‘i: 37 of meﬂgttaﬁéhsur!e compliance of obligations

cast upon the promoter as per the mncnPEs';-gntrusted to the authority

under sec 34(f) of the Act: - i

i. The respondent/promoter shall pay interest at the prescribed rate i.e,
11.10% for every month of delay on the amount paid by the
complainant from the due date of Possession le., 27.05.2013 till the
date of offer of possession plus 2 months or actual handover after
obtaining the OCcupation Certificate, whichever is earlier, after
adjustment/deduction of the amount already paid if any towards delay

e
Page 22 of 23



HARERA

e SO WY (

= GURUGRAM

in handing over of possession as per proviso to section 18(1) of the Act
read with rule 15 of the rules.

-omplaint No. 4149 of 2022

ii. The respondent is directed to pay arrears uil" interest accrued, if any ,
after adjustment in statement of account, within 90 days from the date
of this order as per rule 16(2) of the Act,

36. Complaint stands disposed of.

37. File be consigned to the registry

Dated: 21.05.2025

Gurugram
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