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Akshay Gupta and anr vs M/s. Emaarr India Limited

rba Gandhi Marg, New Delhi-110001. The respondent deals in

'construction of buildings and apartmenLs and is rer;ponsible for.

development of the Project, same comes lvithin the meaning ancl

bit of a "promoter" as per section z(zk) of The Real Estate

t gulation & Development) Act201,6.

3. That they (complainants) purchased ;r Unit EEA-[,-F05-02, Str,

:1 Tower-E, super area L310 sq. ft in the project "Eme,rald Estate,,,F

tor 65, urban Estate, Gurugram from its original allottee, Aparna

th

th

a

S

Ka ur. A nomination letter dated 0s.lz.zo72 were execuEed beBveen

th fcomplainants and original allotteeJ. Respondent endorsed the

in their favour.

That the original Builder Buyer agreement dated zo.oz.z01.o

r:ndorsed to them (complainants) on LB.10.zo1,z. At the time of

hase of the unit by them fcomplainan'[s), the construction of

r in which the Unit was situated was at thre "start of construction,,

e. The respondent was liable to give possession of the unit by

t2)".201,3. They (complainants) took financial assistance from HDFC

k to pay thg sale consideration to the respondernt and the

prefnium amount to the original allottee. A tripartite agreerment dated

07.+2.2012 was executed between the respondent, the complainants

and the HDFC Bank. The loan was approved from HDFC: Bank vide
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Akshay Gupta and anr vs M/s. Emaar India Limited

maintainable, being barred by rimitati,n., estoppre, rocus standi

or cause of action, concealment o,f true facts etc. The

complainants are not allottees but investors.

L2. That the original allottee, (Aparna KapurJ, through

trer property dealer i.e. Rajdhani Flealtors pvt Ltd, had

approached the respondent sometimes in the yea".r 2070, for
purchase of an independent unit in itrs upcoming residential

project "Emerald Estate Apartments" situLated in Emerald Estate,

Sector-65, Gurgaon (hereinafter,,the projr:ct,,).

1'3' That prior to approaching res;pondent, trre originar

aLllottee had conducted extensive and irrdependent enquiries

regarding the project and same was satirsfied with regard to all

aspects of the project. The original allottere took an inLdependent

and informed decision to purchase the unit, un-influenced in any

manner by the respondent.

t4. That at the time of booking, the original allottee was duly

irrformed by the respondent that the buildirrg plans of the project

were yet to be approved by the competern.t authoriq,. This fact

w'as clearly and transparently disclosed to the original allottee at

the time of booking itself and clearly mentioned in the

application form.

1-5. That an apartment bearing I\Io,.EEA-E-F05-02 was

provisionally allotted to the original Allottee having; tentative

tl,_
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Akshay Gupta and anr vs M/s. Emaar India Limited

super area of 1280 sq. ft. Buyer's Agreement executed between

the original Allottee and the responden.t dated zo.\z.zoLO and

0riginal Allottee agreed and undertook to be bound by the terms

and conditions of the application form and the Buyer,s

Agreement.

76. That the original allottee and the complainants

approached the respondent and jointly requested it

frespondent) to transfer the allotment of the Unit in question in

flavour of the complainants.

L7. That the original allottee as well as the complainants

executed transfer documents copies on the basis of which the

respondent transferred the allotment in favour of the

r:omplainants. The agreement to sell daterl 1B.10.20:[2 executed

hy the original allottee and the complainants is annexed as

,Annexure-R5. Transfer documents exercuted by the original

allottee and the complainants are Annexures R-6A to R6G. Letter

rlated 05.1,2.20L2 confirming the transfer of nornination in

i,avour of the complainants is Annexure R-7. Payment request

Letters issued to the original allottee ernd complainants are

r:ollectively annexed as Annexure RB. Iitatement of Account

r:eflecting the payments made by the original

irllottee/complainants dated 1,3.03.2021 is annexed R9.

.LB. The complainants executed an ;rftfidavit and Indemnity

cum Undertaking whereby they fcomplainantsJ admitted and

,l.L
r(D



Akshay Gupta and anr vs M/s. Emaar India Limit.ed

undertook that they shall not be entitled to any compensation for

any delay in possession.

L9. That Clause 13 [c) of the Buyer's l\greement provides that

compensation for any delay in delivery of possession shall only

to be given to such allottees, who are not in defarult of their

obligations envisaged under the Agreement. In case of delay

caused due to non-receipt of occupation certificate, completion

certificate or any other permission/sanction from the competent

;authorities, no compensation or any rother amount shall be

payable to the allottees under Clause L3 (d) of the Buyer's

.Agreement.

"20. That the rights and obligations of complainants and the

respondent are completely and entirel,y determined by the

rcovenants incorporated in the Buyer's Ag,reement as amended by

the transfer documents executed by ther complainants, which

r:ontinue to be binding upon the parties. Cllause 1l- of the Buyer's

,Agreement provides that subject to the allottees having complied

'with all the terms and conditions of the Agreement not being in

rlefault of the same, possession of the unit would be tranded over

'within 36 months plus grace period of 6 rnonths from the date of

rrommencement of construction.

",2L. That time was not the essence of the contract, when it

comes to delivering possession for the reason that there is no

express stipulation in the Buyer's Agreerrrent to this effect.

l.t{
rAi>
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Akshay Gupta and anr vs M/s. Emaar India Limited

22- That the respondent was constrained to terminate the

contract with the contractor vide termination notice dated

30.08.2018 and after its termination, the responclent filed a

petition against the contractor before Hon'ble Delhi High court

seeking interim protection in order to aivoid disturbance in the

possession and work at the site.

23- That a matter came up for hearing on 6th of September

',2078. The Hon'ble High Court by order dated 6rh ol' September

:2018 disposed of the said case and issued several directions. The

lHon'ble High court appointed fustice Ap shah fRetd] as the Sole

,arbitrator for adjudication of disputes bretween the respondent

;rnd the contractor. Furthermore, R.ITES Ltd (A Govt

lJndertaking) was appointed as the [,o,cal commissioner to

inspect and to take measurement of work done. The High court

gave liberty to the respondent to award. the contract to new

agency for completing the remaining work.

,1,4. That the arbitration proceedings titled as BL K.ashyap and

Iions vs Emaar MGF Land Ltd (Arbitratio,n case No,1 of z018)

before f ustice AP Shah (.Retd), sole ltrbitrator have been

initiated. The Hon'ble Arbitrator vide order dated 27 .04.olg gave

liberty to the respondent to appoint anrother contractor w.e.f.

15.05.2019.

25. Contending all this, respondent

complaint.

prayed for clismissal of

,lr1
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