H_ARE RA Complaint No. 5322 of 2023

D GURUGRAM and 12 others
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Order reserved on: 28.01.2025
Order pronounced on:  15.04.2025
NAME OF THE BUILDER Ocean Seven Buildtech Pvt. Ltd.
PROJECT NAME Expressway Towers, Sector- 109, Gurugram, Haryana
S. No. Case No. Case title
CR/5322/2023 Pawan Agarwal
V/S

Ocean Seven Buildtech Private Limited

2. CR/5323/2023 . Kusum Maheshwari
;’_-: -,-4.; ﬁ vzs
-ear Seve: Buiif.itech Private Limited
3, CR/5326/2023 7 . 1. w Vitesh Jain
Aﬁﬂ;ﬁ&vﬁ‘ﬂuf&& Private Limited
4. CR/5327/2023 | -  Balraj Raheja
|| oceanSeven BuildtechiPrivate Limited
5. | CR/5328/2023 |\, .. | JoginderSingh Tokas

HEmEE
L\ ﬂc;eaiigﬂewn Eullﬂ_&:h Private Limited
6. CR/5329/2023 | N 0% m@y‘mmya

NS ‘g,cgﬁﬁﬁﬁwﬂﬁdmch Private Limited

g ;

8. CR/5331/2023 Priti Verma

Ocean Seven Buildtech Private Limited

9. | CR/5332/2023 Dhananjay Kumar
v/
Ocean Seven Buildtech Private Limited

10. CR/5333/2023 Sanjeev Kumar
V/S
Ocean Seven Buildtech Private Limited

11. CR/5334/2023 Manish Kumar Das
V/S
Ocean Seven Buildtech Private Limited
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12. CR/5335/2023 Manender Kumar
V/S
Ocean Seven Buildtech Private Limited
13, CR/5336/2023 Ritt Singh Khokher
V/S
Ocean Seven Buildtech Private Limited
CORAM:
Shri Arun Kumar Chairman
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan SR Member
" ;IC'T el
Appearance: e
Shri Rajiv Dewan (Advocate) IR Complainant(s)
Shri Arun Kumar (Advocate) | Respondent
| J . 4

o
1. This order shall dispose nf13cnmplaints tl‘l‘.lEd abu%e ﬁied before this Authority

under section 31 of the Real Estate (Regulation- and'Development] Act, 2016
(hereinafter referred as “the Act”) read w1th rule 38 ofithe Haryana Real Estate
(Regulation and Develupmant} I';?.l.llia,s;.,t 2{1;1? &ereg.dgﬁer referred as "the rules”)
for violation of section 1 1[4}[3) ﬂfthe %whéﬁdn itis inter alia prescribed that
the promoter shall be responsible for.all its abhgatlnns responsibilities and
functions to the allottees as per the agreement forsale Lxecuted inter se parties.
2. The core issues emanating from them are §;|n1lmllar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, “Expressway Towers”, Sector- 109, Gurugram, Haryana being
developed by the respondent/promoter i.e., M/s Ocean Seven Buildtech Private
Limited. The terms and conditions of the allotment letter, buyer’s agreements,
fulcrum of the issue involved in all these cases pertains to failure on the part of

the promoter to deliver timely possession of the units in question seeking
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award of possession and delayed possession charges and execute the

conveyance deed and others.

The details of the complaints, unit no., date of agreement, possession clause, due

date of possession, total sale consideration, total paid amount, and relief sought

are given in the table below:

Project Name and Location

"Expressway Towers” at Sector 109, Gurugram.

Project area

7.5 acres

Nature of the project

DTCP license no. and other
details

registered

Licensgg~. ree Bhagwan C/o M/s Ocean Seven
Buildrech Pvt. Ltd
Building plan approval dated 2@92&13 i \
_.,f"_," {{*Smf“n ! ,, 0 P‘ﬁil%}gﬂm the planning branch)
Environment clearance dagéﬁ'?.ﬂ.ll_,__ 017 AV AN
' F :
" _ | [As information obtaine I’rn;rithe planning branch)
RERA Registered/  not | 3010f2017 dated 13.10.2017

Valid up m-111u.zu_21J"

Occupation certificate ,
A

Not yet obtained J & )

Possession clause as per
buyer’s agreement

4

- '.‘-.;,.'2-% ]
b 7

Gﬂmpdﬂy@/mpfﬁ!@ﬂﬁéhs uction prior to the period of 5
" | years the Allottee shall not raise any objection in taking

.,"'T rrl-:-
= %
v¥ime..
‘sincerely endeavor te complete the
J r the possession of the said unit

vithin five years from the date of the receiving of license
%ﬂﬂlﬁﬁﬁh t Period”), but subject to force majeure
clause of this Agreement and timely payment of

installments by the Allottee(s). However in case the

the possession after payment of remaining sale price and
other charges stipulated in the Agreement to Sell. The
Company on obtaining certificate for occupation and use by
the Competent Authorities shall hand over the said unit to the
Allottee for his/her/their occupation and use, subject to the
Allottee having complied with all the terms and conditions of
the said Policy and Agreement to Sell and payments made as
per Payment Plan.”

Possession clause as per
Affordable Housing Policy,
2013

1(1V) of the Affordable Housing Policy, 2013

All such projects shall be required to be necessarily
completed within 4 years from the approval of building |
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plans or grant of environmental clearance, whichever is
later. This date shall be referred to as the "date of
commencement of project” for the purpose of this policy. The
licenses shall not be renewed beyond the said 4 years period
[from the date of commencement of project.

5. No.

Complaint no., Unit no. and Allotment Due date of Total sale
Case title, Date of size Letter possession consideration
filing of complaint And and

and reply status BEA Total amount paid by
the complainant in
Rs.
1. CR/5322/2023 1301, 13 AL:- 30.05.2022 TC:
Floor, Tower 22.09.2017 (calculated from 26,26,000/-
Pawan Agarwal 6 i Ik the date of |As per clause 4.1 of
Vs. environment the BBA at page 44 of
M/s Ocean Seven 644 sq, fi, clearance dated complaint)
Buildtech Private | (carpetarea) 30.11.2017 being
Limited later + 6 months AP:
(Page 44.0f . .'ﬁ per HARERA Rs.24.25,110/-
DOF: complaint} - tification no. (As alleged by the
07.12.2023 o "4 3/3+2020 dated complainant at page
/ _2_.:'1!' /! 6,05. --* forthe | 33 of complaint and
RR: iy r, the same is not
05.08.2024 disputed by the
e il , respondent in its
' F b reply)
2. CR/5323/2023 . AL | TC:
. . | 120.08.20 26,29,500/-
Kusum Mua;hnshwan | & | E\spiethcze 4.1 of
Hfsﬂoea;: P N ‘ ge ﬁwm:tpt_:geﬁ of
Buildtech Private s ot A Gpnaplaint]
Limited il & G\ [A0.112017 belng
- - 0 " later + 6 months AP:
DOF: [Page 45 of "Iy, as e HARERA 27,18,249/-
07.12.2023 complaint] = tion no. thi t
, I " Eﬂ ﬁf . !3-2 (W] d‘awd pﬂffuﬂ omer
RR: ' lﬂ% 4 w 20 for the | ledgerat page 74 of
05.08.2024 =9 projects having complaint]
(1R (=R tion date
\ 7T U] Cl or after
|25.03.2020)
3. CR/5326/2023 103, 1# floar, AL:- 130.05.2022 TC:
Nitesh Jain Tower 3 20.05.2017 (ealculated from 26,29,500/-
Vs the date of [As per clause 4.1 of
M/s Oce aﬁ S 645 sq. ft. |Page 38 of environment the BBA at page 45 of
Buildtech Private [carpet area) complaint] clearance dated complaint]
s 30.11.2017 being
BBA later + 6 months AP:
DOF: [Page450f | 15062017 | asper HARERA 26,81,473/-
06.12.2023 complaint] notification no.
[Page400of | 9/3-2020 dated [Page 78 of
RR: complaint] 26.05.2020 for the complaint]
24.04.2024 projects having
completion date
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| on or after
25.03.2020)
CR/5327/2023 002, ground AL:- 30.05.2022 TC:
Aoor, Tower 01.04.2017 calculated from 12,62,500/-
Balrat;gaheja 10 [ the date of [As per clause 4{1 of
y [Page 35 of environment the BBA at page 43 of
;& “ﬁd{:ﬁn?ff::; 307 sq. fit. complaint] clearance dated complaint]
Limited (carpet area) 3(:1.1 1.2017 being
BBA later + 6 months AP:
DOF: [Page43of | 04.04.2018 as per HARERA 13,16,156/-
08.12.2023 mmplaint] notification no.
[Page 38 of 9/3-2020 dated | [Page73 of complaint]
RR: complaint] 26.05.2020 for the
05.08.2024 projects having
completion date
on or after
<% 25.03.2020)
CR/5328/2023 308, 3 floor, | oy AL 30.05.2022 TC:
Tower 1 01.04.2017 (calculated from 13,30,500/-
Joginder Singh VREREL | | the dateof [As per clause 4{.1 of
T%l;as ' 370f Iw, lenvironment the BBA at page 43 of
Ocean Seven 324 g+ R fpemsng
Buildtech Private e =l i AP:
Hinioe 13,82,927/-
DOF: '
08.12.2023 a [As alleged by the
complainant at page
RR: 33 of complaint]
05.08.2024
CR/5329/2023 TG
(€ 13,30,500/-
Vijay Dahiya Bhatia . the date of [As per clause 4.1 of
" ""55 5 mnwmnment the BBA at page 45 of
cean seven ar dﬂtﬂd com nt
Buildtech Private ﬁ ‘g w Ft? r 7 17 being S
Limited mgqr a i J_.: unﬂts AP:
DOF: plaint] 26.09.2017 r HAREHA 13,82,927/-
07.12.2023 SRy B ' ' ¥ iy |
I WF 2D dated | [Asdlegedby the
RR: = complaint 26.05.2020 for the | complainant at page
05.08.2024 projects having 33 of complaint]
completion date
on or after
25.03.2020)
CR/5330/2023 205, 2™ floor, Al:- 3ﬂ-ﬂ:51022 TC:
Tower 4 25.09.2018 [calculated from 26,26,000/-
Sagar Wadhwani the date of [As per clause 4.1 of
Vs. 644 sq. ft [Page 38 of environment the BBA at page 45 of
Ocean Seven [carpet area) complaint] clearance dated complaint)
Buildtech Private 30.11.2017 being
Limited [Page 45 of BBA later + 6 months AP:
DOF: complaint] 16.10.2018 as pET:HﬁRER.ﬁ 27.44.168/-
06.12.2023 notification no.
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[Page 40 of 9/3-2020 dated [Page no. 79 of
RR: complaint] 26.05.2020 for the complaint]
24.04.2024 projects having
mmplqﬂnn date
on or after
:25.0'3.20'211]
a. CR/5331/2023 005, Ground AL:- |30.05.2022 TC:
prt floor, Tower 25.09.2018 (calculated from 13,30,500/-
ti Verma 10 the date of [As per clause 4.1 of
Ve [Page 41 of environment the BBA at page 48 of
Ocean Seven 324 sq, fr complaint] clearance dated complaint]
Buildtech Private (carpetarea) 30.11.2017 being
Limited BBA later + & months AP:
DOF: ["“fl:f‘:]’ 27.092018 | asper HARERA 13,64,512/-
06.12.2023 b notification no. _
9/3-2020 dated [Page 89 of
RR: 26,05.2020 for the complaint]
rojects having
24.04.2024 it oo
| on or after
_25.03.2020)
9. CR/5332/2023 130.05.2022 TC:
alculated from 26,29,500/-
Dhananjay Kumar te of [As per clause 4.1 of
Vs nment the BBA at page 45 of
Ocean Seven ] dated complaint]
Buildtech Private . ' 30.11:2017 being
Limited -+ “BBA lager. +6months AP:
DOF: Wy 5 of 119.05.2018 as per HARERA 27,14,626/-
08.12.2023 h{%w\ﬁt] I. [Pa ! ‘mlpr | . 4 /5 1 2 ﬁ“:l‘aII::d [As per ledger at page
RR: ' .:1'-.{:\;1 jm laint] | |/2605,2020 for the | Mo 76of complaint]
05.08.2024 ST % | (p#rofects having
o F.r - -+ || _wémpletion date
ol £ REW Ly un or after
— zsa3zuzu]
10. CR/5333/2023 05, 6% flog ) B TC:
er 5 ﬂ? 26,26,000/-
Sanjemr Kumar ﬁ iﬁ [As per clause 4.1 of
vs. 644 sq. ft [Page 41 uf envirunment the BBA at page 49 of
Ocean Seven b complaint]
Buildtech Private | ° e rﬁ i 1'? -__r hﬂ;ns
Limited wl il | l:er + 6 months AP:
DOF: Eﬁeé?ﬂf{ 06.07.2017 | asper HARERA 23,83,094/-
07.12.2023 P notification no, .
[Page44of | 9/3-2020dated | [Asperdemand letter
e complaint] | 26.05.2020 forthe | atpage no. 81 of
05.08.2024 Jrojects having P
completion date
on ar after
| 25.03.2020)
11. CR/5334/2023 1901, 19 Al:- 30.05.2022 TC:
floor, Tower 20052017 [ lculated from 26,26,000/-
Manish Kumar Das 3 | the date of [As per clause 4.1 of
Vs. 644 sq. fr. [Page 41 of [envirpnment the BBA at page 47 of
[carpet area) complaint] daara:':r:e dated complaint]
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Ocean Seven 30.11.2017 being
Buildtech Private | Page 47 of BBA later + 6 months AP;
Limited complaint] | 53062017 | asper HARERA 23,73,300/-
; notification no.
i 2t [Page420f | 9/3-2020dated | [Asalleged by the
; complaint] | 26/05.2020 for the | Complainantat page
- projects having na. 37 of complaint]
24.04.2024 “':E'f :;:.a i
125.03.2020)
12. CR/5335/2023 204, 2% floor, AL:- 30.05.2022 TC:
Tower 10 Not annexed (calculated from 13,30,500/-
Manender Kumar the date of [As per clause 4.1 of
Vs, 324 sqg. fr environment the BBA at page 47 of
Ocean Seven (carpet area) clearance dated complaint)
BuilthL"h Private 3{"1 1.2017 bl’-‘i-nﬂ
Limited [Page 47 of later + 6 months AP:
DOF: mmp[ajn[] as per HARERA 13;?5:“?5;‘
12 notification no.
s 9/3-2020 dated | [Asperdause 4.1 of
RR: ' . 26,05.2020 for the the buyer’s
! 7 Ay i agreement at page
05.08.2024 ;,; L -';;1 Pproe..’ no. 47 of complaint]
,; !
13. CR/5336/2023 nfa;\ver 6, e g TC:
, BHK | 20052017 | (caleulated from 26,26,000/-
Ritu Singh Khokher | ﬁ?;aa‘lt of [As per price Ii‘;t at
vs. iFay 41 of nvirpnment page no. 53 of
Opan Semm %p! - complaint] arance dated complaint]
Buildtech Private 2017 being
Limited rm BB/ “ 6 months AP:
DOF: . Not annexed per HARERA 24,14,630/-
08.12.2023 ™l b T\ _stbtification no.
] £ REG ‘}, 9/3-2020 dated [As per ledges
-_ 26.05.2020 for the | accountat page 73 of
: complaint]
05.08.2024 .
| LA tkﬂﬁ‘{.ﬁ
|25 03.2020)
Note: In the table referred above’ ’_l:hih aﬁﬁrchﬂtit*;rﬁ‘fe been bﬁiﬁf‘l’hﬁﬁ&ﬂ elaborated as follows:
Abbreviation  Full form \ 7L/ VvV
DOF Date of iling of c mmplaint i
RR Reply received by the respondent
TC Total consideration
AP Amount paid by the allottee/s
BBA Builder Buyer's Agreement
AL Allotment Letter

The facts of all the complaints filed by the complainant(s) /allottee(s) are similar.
Out of the above-mentioned case, the particulars of lead case CR/5322/2023
titled as Pawan Agarwal Vs. M/s Ocean Seven Buildtech Pvt. Ltd. are being
taken into consideration for determining the rights of the allottee(s).
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Project and unit related details

The particulars of the project, the details of sale consideration, the amount paid
by the complainant, date of proposed handing over the possession, delay period,
if any, have been detailed in the following tabular form:

CR/5322/2022 titled as Pawan Agarwal Vs. M/s Ocean Seven Buildtech Pvt.

Ltd.
S.N. | Particulars Details
1, Name of the project "Expressway Towers", Sector 109, Gurugram
2. Project area _?.S:ﬁct_'ﬂg

3 Nature of the project
DTCP license no.

4.
License valid till " 06.
Licensed area P .Eﬂm;i.! Wy ‘:T“
:"-.T"—f!'r. ‘é‘_\ o
License holder A Sh.SimmBh g)lan q,h:: M/s Ocean Seven
Buildtech Pvt. Ltd.
5. | RERA Regis:ergdf t | Registered vide no. 301 of 2017 dated
registered ~ 13.10. 2017

EGRERA regmtratiuﬁyglﬂqquf g.zugz ] &
. | (Including w COVID extension)
6. | Allotment Letter v,

7. Unit no.

8. Unit area admeasuﬁﬁé; J

i k: ELion E]
\(Pa *‘39 of comy tamﬂ

9, Date of execution . of | 14.10.201 LA
Apartment Buyer’s | (Page 39 of complaint)
Agreement '

16, Possession clause as per | 5.2 Possession Time

buyer’s agreement The Company shall sincerely endeavor to complete

the construction and offer the possession of the
said unit within five years from the date of the
receiving of license ("Commitment Period"), but
subject to force majeure clause of this Agreement
and timely payment of installments by the
Allottee(s). However in case the Company
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completes the construction prior to the period of
5 years the Allottee shall not raise any objection
in taking the possession after payment of
remaining sale price and other charges stipulated in
the Agreement to Sell. The Company on obtaining
certificate for occupation and use by the Competent
Authorities shall hand over the said unit to the
Allottee for his/her/their occupation and use,
subject to the Allattee having complied with all the
terms and conditions of the said Policy and
Agreement to Sell and payments made as per
Payment Plan.”
11. | Possession clause in | 1(iv)-,
Affordable Housing Policy ‘All such projects shall be required to be necessarily
completed within 4 years from the date of
approval of building plans or grant of
environmental clearance, whichever is later. This
" )| date shall be referred to as the “date of
f‘ .:’.,'L*l P .acummesrlmment of project” for the purpose of the
‘policy. 3
12. |Date of enwm@f.mtai 30.11.2017
clearance (as per informatiun obtained from the planning

branch) :
13. | Date of approval thul'd:ng 26.09.2016 | .
plans (As per project detaﬂs}
14. | Due date nfpnssessfo‘g 0/

2022 /0
(taignatad'as;i. ars from the date of grant of
‘env| Clearance i.e,, 30.11.2017 as per

policy of 2013 |+ 6 months as per HARERA

i npuflcat:amnm ':U 3-2020 dated 26.05.2020 for
m WA oje %mpleﬂnn date on or after
il l‘ i #SE% 1 LL
15. | Total sale cnnmderatibti  [Rs.26; ,gt}? I A :
; 7111 (As per on page 44 of complaint)
16, | Amount paid by the | Rs.24,25110/-
complainant (As alleged by the complainant at page 33 of
complaint)
Rs.24,24,810/-
(As per receipt information at page no. 82 to 86
of complaint) |
17. | Occupation certificate | Not obtained
/Completion certificate
18. | Offer of possession Not offered
19. | Tripartite agreement | 06.10.2017
executed  between  the | (Page 87 of complaint)
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complainant and Ocean
Seven Buildtech Private
Limited and the State Bank
of India

Facts of the complaint

The complainant has made the following submissions in the complaint: -

That relying on the representations, warranties, and assurances of the
respondent about the timely delivery of possession, the complainant booked
an apartment in the real estate lpra{ect of the respondent, while being
constructed under the name andstﬂg‘,ﬁ’“ﬁxpressway Towers" at Sector 109,
Gurugram, under the Affo rdable Hnusﬁ'tg Policy, 2013. That the complainant
after booking of the unit in the afurementiﬂnedlprnject of the respondent has
been harassed and agomzed by the r?umg#t who is guilty of not only
providing deficient serﬁqes has also heen musﬁ;mfair in his conduct with the
apphcant}camplamﬂﬂt and the same stam:ls praved from the facts stated in
the present cnmplamt “..l G

That the complainant wgﬁahﬂtted argap%(rg:é&egrmg no. 1301, 13th floor,
in Tower 6 having 644 sq. e, camgt ara&apﬂ ‘wﬂrrsq ft. balcony area in project
of respondent named ’ Expressway'l‘uwers at Sector 109, Gurugram, under
the Affordable Housing ?n]_ley,_ Zﬂkétggﬂlmnt‘_letter dated 22.09.2017.
The builder buyer agreement was executed between the parties on
14.10.2017. INJIRTTNN

That after the allotment of the unit, to the complainant, the respondent
offered the complainant a builder buyer agreement was full of arbitrary and
one sided clauses, terms and conditions without there being an option for
changing the same. The Complainant was not given a choice to alter or to

change the one sided clauses terms and conditions in the builder buyer

agreement and were made to sign the same. That the respondent are guilty
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of not following and deviating from the terms and conditions of the
affordable housing policy, under the builder buyer agreement and but have
malafidely attempted to force its own illegal and unlawful terms and
conditions on the complainant. For instance, the due date of possession has
been malafidely extended over the above the timelines mentioned in the
affordable housing policy, 2013. In case of delay in payment, 15% interest is
charged from the complainant under clause 4.5 however, if there is default
on part of the builder, he is not liéilble to pay interest on the same to the
complainant. The Respondent has ahi:r taken away the rights of complainant
with respect to raising nhjectmns in*edse where there is an alteration in
layout plan and design ghda“clguké,ﬁﬁ ﬁr.he, agreement. Labour Cess, VAT
and WTC have been natgd under Elaum 9[?&[)7%0Wever the same cannot be
legally charged. Thus, from the above, itis c]eanj‘» that the respondent is guilty
of acting arbitrarily and wrthuut authority of law.

That having no other ﬁphﬁn, the cpmplainan{ wz;s forced to sign the one
sided and arbitrary builder Buyer agreemant tkle to the illegal and unlawful
conduct of the respnndent the camﬁi;inani bnbked the unit in the project of
the respondent as he always w&ntad to pwna residential house for himself
and his family membar@nﬂ'&;e?tﬁnr SSUTE %tf t&ercmn of the respondent,

executed one sided and arbitrary bﬁi’fdgr t?(uyE{ agreement.

That under the section 1(iv) of the Affordable Housing Policy, 2013, the
possession of the unit was to be delivered within 4 years from the approval
of building plan or grant of environmental clearance, whichever is later.
Hence, the due date needs to be computed from the Affordable Housing
Policy, 2013.

That it is the case of the complainant that the respondent is guilty of

defaulting and deficiency of service as till date, they have not offered
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possession of the residential unit booked by the complainant and the project
is far from being completed. No occupancy certificate has been applied till
date and even the essential services like, sewerage, electricity and water
supply are yet to be provided in the project. The respondent is not only guilty
of violating but has also failed to act in terms of the affordable housing policy,
2013 and has failed the entire aim of creating affordable livingdue to its
inordinate delay.

That the respondent has failed to comply with various provisions and his
obligations under the builder buyer _Efgfeénient but has also acted in violation
and against the law on the sybject?lﬁattar;rhe respondent has also failed to
comply with the rules ﬁ"{d regaglligfmvlk gffua:ﬂgus Government Authorities

and the provisions u,f"f,éﬂ‘érﬁafal_e Housiﬁg @%@12013 due to which the
complainant has fate{ihﬁumiliatibn, fi:tianciaﬂ;.hzardshlps and harassment.
Moreover, the respondent is also [guilty of make it false and fabricated
statements about thelifl’ég_rlefss of t%e p?rujgcgiﬁ%é;id when inquired by the
complainant. That taking adf@anmgé'.faf'tha "ﬂ;i;'if!u‘iant position and malafide
intention the respondeﬁt has curﬁmitt'eh a:rLd resorted to unfair trade
practices and are guilty ?f haras%mﬁ the -cn{_nnj:__a_inl_%pt. The respondent is also
guilty of duping mnécéntp%ré&sglg hl@%ﬁ t‘é’xnplainant of their hard
earned money and the same would *'ciiéﬁr fr?m‘tllé-fa}ct that they make various
promises at the time of selling their project to the consumers however, they
failed to keep their promises and deceived the innocent and bonafide
consumers like the complainant.

That in case of delay in the offer of possession, the complainant has a remedy
under proviso of section 18 of the Act to seek delay possession charges till
the actual handover of possession. That accordingly, the respondent is bound

to make the payment of interest on the amount deposited by the complainant
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till the actual handover of possession of complainant’s unit is offered by him.
That the complainant has a statutory right under section 18 of the Act, which,
cannot go unnoticed. Hence, for the delay caused in offering the possession,
the respondent is liable to pay the complainant delay possession charges
under section 18(1) of the Act r/w rule 15 of Haryana RERA Rules and
section 11(4) of the Act, from the due date of possession i.e,, 26.09.2020 till

actual handover of physical possession after the receipt of occupancy
certificate from DTCP. ,iu A

That it is the failure of the ﬁfﬁ?ﬁbﬁi‘ to fulfil his obligations, and
responsibilities with respect to hanﬂiﬁg over the possession within the
stipulated period. Accnrdingly, theggnnc?rhglmce of the mandate contained
in section 11 [4] (a) read with section 18(1) of tl?e Act on the part of the
respondent is established. As such the -cumplhinant is entitled to delayed
possession at the prgscnbed rate of interest from the due date till the
physical handover uf‘p%sessinn flsll r ﬂrnﬁsﬂu@ qfsectlnn 18(1) of the Act.
That the respondent has’ mﬁerably t’mle&;m Eq its obligation to deliver the
possession of the apartment in timeand in acmrdance with Affordable Group
Housing Policy, 2013 thsrel;y caué;,n m agony, harassment, and huge
losses to the complainant, he‘ﬁt&ﬁtﬁ% eﬁmp int.

That it is a matter of fact that the/GST was ',rmp!amented on 01.07.2017.
Thereafter, w.e.f. 01.04.2019, the rates of imposition of GST were revised. For
an Affordable Housing Project, the rate that can be charged from the allottee:

» 1% without input tax credit or
» 8% with input tax credit;
That the promoter was given an option to either charge GST at the new rates

or continue charging the same at the old rates. That the promoter has been
charging GST @ 8% from the complainant, which fact stand proved from the

demand letter issued to the complainant due by 19.05.2020, however, no
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input tax credit/ITC was given to the complainant. The demand letter and
ledger annexed herewith show the payment ma?ldE by the complainant. That
despite having made the payment of demands raised by the respondent, no
input tax credit, or profiteering benefit has been granted to the complainant.
That the respondent has been acting in utmost malafide manner and
deprived the complainant from enjoying the benefits reserved to him in law
and by statute. That the respondent has always attempted to cause financial
losses to the complainant and take undue advantage by causing wrongful
losses to the complainant and mﬁgﬁﬂ gains to himself which cannot be
accepted, under any circumssancrﬁf:;%qer,

That as per the Affﬂrd;ablaﬁquusiﬁgfl’ I;&y,ﬁﬁplli (read with amendment
dated 04.01.2021 vide Mémo No, ﬁF-Z?[VdL—II}IJ /2020/2-TCP/41), the
parking space is to be fﬁldvided at the ra:te_uf h&lféquivalent car space (ECS)

for every unit, and itisunclear as to what amountof parking charge has been
levied. Looking at thé h]ega[ allndlfi unlawfuifatét ;-‘lﬁf the respondent, the
complainant seeks clear:bli:ft[rcétina of the mLtaI sale price, including the
charges of parking. Thus, it is clear:'i’ram }hé"facts of the present case that
excessive parking cl_f\ar,_ges ,%re ing r.zl;g ;aﬂdeg by the respondent, this
Authority may kindlﬁ:l%lé’ﬂ?td;?ﬂi , c&i&ﬁﬂ@b&dent to refund the same.
That moreover, as Pe_i_'":oi]auge 4'3. ?'f"th_jé;agaﬁgqm?ht and as per amended
Affordable Housing Policy, additional car parking can be provided at a cost
after gaining consent of 2/3rd of the total allottees. That the builder is guilty
of committing illegal and unlawful acts in violation of Affordable Housing
Policy 2013, as the builder is selling car parking at an exorbitant rates and
encroaching upon the common areas of the project. That the builder should

be restrained from carrying such illegal, malafide and unlawful activities in
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violation of the Affordable Housing Policy, 2013 as well as the provisions of
the Act, 2016.

That it is a settled position of law that in affordable housing projects, the
builder is bound to maintain the Project for a span of 5 years from the date
of occupancy certificate.

That the respondent has been charging the following charges as per clause
25 of the application form:

» Labour Cess;
» VAT;

» Service tax;

» Power backup charges;
That looking at the utter malaﬁde ac‘tivitles of the respondent, the

complainant seeks clear. bift;rc’ﬁtmﬁﬂf tﬁe to‘bﬁrl sale price, including labour
cess, VAT, service tax; work contract tax and pmrler backup charges and other
similar charges.

That the cumplainantmad avajled a loan faﬂllity ‘from SBI for a sum of
Rs.23,63,000/- and exet:utecla tri partite agreqmeﬁt dated 16.05.2017. That
the bank had to disburse the paymenfs tu the builder as per the agreed
payment plan. Despite recemng more than 87% of the total sales
consideration, the respondent has fél!lfck to x:%nptjte the construction of the
project and deliver the unit to the cnmplamant ‘That being aggrieved by such
malafide conduct of tt1_+re:--r'na:ip:1r1-'1_c;h=:r11:;r the chmp\amant asked the respondent
to pay the delayed penalty to the complainant @15 p.a. but till date the
complainant has not received any response from the respondent. That being
aggrieved by such malpractices adopted by the respondent, the complainant
is left with no other option but to file the complaint before this Authority.
That the conduct of the respondent has been the most arbitrary, unlawful
and malafide since the very beginning. Despite having gravely defaulted in

the construction of the unit, the material being used for construction being
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sub-standard, excess monies are being collected from the allottees, the
builder has been committing misappropriation of funds, in violation of the
DTCP norms and the mandatory compliance under the Act of 2016. Further,
in September 2022, the DTCP had also recommended the cancellation of the
license of the projects of the respondent due to its continuous non-
compliance.

That thereafter, vide another meeting of the allottee, held on 04.11.2022,

categorically hlghhghted The Chﬂ}fﬁﬁn,‘had also suggested the allottees to
approach HRERA for redressal nf‘fyilﬁfeﬁl issues i.e,, forensic financial audit
etc. Additionally, the respundent was ﬂimc’ted to not sell car parking over the

common areas and was«reqmred mﬁuhm:t thé épqmved site plan, showing
¥y 2 F -
the parking space. | - | > ‘L -

That in light of the above, and iin"ﬁ:ird'er to safegnard the interests of the
complainant from the unlawful conduct of the Plespundent and in terms of the
suggestions of the Cha‘irman, STP. Ir. is most. hh.lmbi}r' requested that a local
commissioner be appmnte&iﬂ carrmn Hiéfaﬂowmg issues:

To ascertain the stage of cqnstruc;lﬂn of the ;;ru]e:;t,

To verify if the cu:mtructlnmquahg issub-par; =

To verify the illegal car parking being suldlh)r’ehe respondent;

To verify is the developmentisin; aiecorda'ncawith the site plan;

Additionally, a furenslr:,aﬁgiit n’ith&bng]{s of ac&dudts be conducted to verify;

The total amount of monies collected by the allottees of the project;

The total amount of monies yet to be collected from the allottees;

The total amount of monies utilised towards the construction /development of
the project;

The expenditure yet to be incurred towards the construction development of
the project;

» If the fund from the allottees is being maintained in the escrow account or not;
» The records of the accountancy verifying the disbursement of monies towards
expenditure done for the construction development of the project till date;

vVVY

b A

v
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» Ascertain whether 70% of the deposit by the allottees was being deposited in
a separate bank account.

That the registration of the project has been expired since 12.10.2021 and
the same has not been renewed till date. That accordingly, the respondent
had committed default of section 6 of the RERA Act and hence, penal
proceedings in this regard be initiated against the respondent. Moreover,
after an inordinate delay in the project, no specific date for handing over of
the possession has been undertaken by the respondent and hence, the
respondent should be directed to pt;ﬂad& on affidavit, the date by when the
valid and legal offer of possession sﬁmﬁ k;e made by the respondent.

C. Relief sought by the complainant: - '
7. The complainant has sought fpllb;ddngmggffs]

.

1L

L

IV.

VL.

VIL

VIIL

IX.

X1

To restrain the resyuudﬂtﬁum%ﬁ&%ﬁ{g uqt:]l the final disposal of the
present complaint. = = |

To appoint a local l:urruq:ssmner to carr'y out'the ﬂ'qaks as mentioned in para 33 of
the complaint;

To conduct a forensic audﬂ; of the books ufacmuﬂts of the respondent as per task
mentioned in para 34 of the mmplal

To direct the respondent to. yi e up afﬂﬁnﬁl;*a date till which a valid offer of
possession shall be given, | thﬂ ﬂ!gon I' s to provide the same, penal
proceedings for violation of section 4 {l‘]{gﬁae initiated against the respondent.
To direct the respondent to prnwde a valid Lphysmal possession after receipt of
occupancy certificate; '

To direct the respondent to give delayed possession charges @ MCLR+2% from
26.09.2020 till the date of as:tugl ph;slcal, pﬂs§essmn, at the prescribed rate of
interest; | Il —¢

To direct the respcndem to give ann“pmﬁteenng cred:tfmput tax credit to the
complainant;

To direct the respondent to execute the conveyance deed after offering valid offer
of possession to the complainant;

Direct the respondent to refund the excess amount paid by the complainant over
and above the total sale price.

To restrain the respondent from demanding Labour Cess, VAT, Work Contract
Tax and Power Backup charges;

Direct the respondent to give bifurcation of the total sale price including the
clarification of cost of parking under the Affordable Housing Policy, 2013;
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To restrain the respondent from charging any maintenance charges in future as
the complainant is not bound to pay the same under the Affordable Housing
Policy, 2013;

To restrain the respondent from demanding car parking charges from the
complainant;

To take action for violation of section 6, i.e., non-extension of registration of the
Act.

On the date of hearing, the authority explained to the respondent/ promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the act to plead guilty or not to plead guilty.

Reply by the respondent 2k p

'\.'H-f

The respondent is contesting the cnm{ﬁlaint nn the following grounds:

i

iv.

That this Authority Iacks ju nsdi;:t;un tn ad]udicate upon the present
complaint as vide clause 162 uf the hm! “‘buyer agreement both the
parties have unequi??:qcally agreed 1;u req,tﬂ,ﬁ:rq any disputes through
arbitration. ' |

That the cnmplaman; 15 a willful dﬁfaulter aFd dehberately, intentionally
and knowingly have n‘bt paid ti

That starting from Fi;hnjaty ELﬁj tﬁe‘ gpr'l’syﬂctmn activities have been
severely impacted due to the susgensiarrnf the license and the freezing of
accounts by the DTCP ﬂhamhgarh and HRERA Gu ugram, respectively. This
suspension and fref&z%ng of acc}'h rl:prhs‘e ‘a force majeure event
beyond the control of the respnndent. The suspension of the license and
freezing of accounts, starting from Feb 2023 till date, have created a zero-
time scenario for the respondent. Further, there is no delay on the part of
the respondent project as it is covered under clause number 5.5 force
Majeure, which is beyond control of the respondent.

That the final EC is CTE/CTO which has been received by the respondent in
February 2018. Hence the start date of project is Feb 2018 and rest details

are as follows.
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Covid and NGT Restrictictions
Project completion Date ' Feb-22
Covid lock down waiver | 18 months
NGT stay (3 months approx. for every
year)i.e, 6*3 18 months
Total Time extended to be extended
- (18+18) months _ 36 months
Accounts freezed & license suspended Feb 2023 till date

further time to be extended till the
unfreezing of the accounts i.e. Feb- Nov
2023 (10 months) .-, Nov-23

Final project completion date @ﬁ:as'e
project is unfreezed) further time would be
added till unfreezing the acicn_gngsﬁ Nov-25

" P al
[

As per the table gi?pﬁ_;;'a:ﬁpya;

3 T;:h:g _ggql:ﬁlqte for the completion of
construction is Feb Zijd"i;ﬁ'se thebﬁuﬁts h;&gﬂfreezed by the competent
authority on the date of filing this reply. From Feb 2023, the license has been
suspended and acqng;tt_lls h‘alve bE&E freezed by the DTCP Chandigarh and
HRERA Gurugram. , i ‘ yaf
Copies of all the relevant doéuti:iéntjs ha{ve been ﬂ"ed and placed on the record.

Their authenticity is not in dispute. Hence, .thé.chr;lplai nt can be decided on the
basis of these undisputed:- dqcul_;%,ent;s aﬁd sub I!!un_made by the parties.

The complainant has ﬁle& . ‘-‘,‘[fl‘;tteﬁ M,EE%EI‘ZM;”&.{M.ZUZS, which is taken
on record and has been considered by !;l?éfhujﬂ:gﬂviwgwl?ﬂe adjudicating upon the
relief sought by the complainant.

Jurisdiction of the Authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below,
E.l  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town and
Country Planning Department, the jurisdiction of Real Estate Regulatory
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Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District. Therefore, this authority
has complete territorial jurisdiction to deal with the present complaint.

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be responsible

to the allottee as per agreement for sale. Section 11(4)(a) is reproduced as
hereunder:

Section 11

(4) The promoter shall- .~ i
(a) be responsible for'all obligations, résponsibilities and functions
under the provisions of this Act-or the m}a}' and regulations made
thereunder or to/the-allottees as per the ugreement for sale, or to the
association of allattees, as the case may be, till the gonveyance of all the
apartments, plotsorbuildings, as the case maﬂkaq, to the allottees, or the
common areas tg'),}hét associatipn of allottees or the competent authority,
as the case may be; 1 | .
Section 34-Functions of the Authority: ﬁ{‘ S |
34(f) of the Act provides to ensure compliancé of the obligations cast
upon the promoters; the allottees and the real estate agents under this
Act and the rules and régulations made thereunder

So, in view of the provisions of the Act quoted above, the authority has complete

jurisdiction to decide the complaint _re@rding non-compliance of obligations by
g i B R. 3 & | |

the promoter leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the cqmp[ainantiata later stage.

Findings on objections raised by the respondent

F.I  Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent has submitted that the complaint is not maintainable for the

reason that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event of any
dispute. The authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the buyer's
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agreement as it may be noted that section 79 of the Act bars the jurisdiction of

civil courts about any matter which falls within the purview of this authority,
or the Real Estate Appellate Tribunal. Thus, the intention to render such
disputes as non-arbitrable seems to be clear. Also, section 88 of the Act says
that the provisions of this Act shall be in addition to and not in derogation of the
provisions of any other law for the time being in force. Further, the authority
puts reliance on catena of judgments of the Hon’ble Supreme Court, particularly
in National Seeds Corporation Limited v. M. Madhusudhan Reddy & Anr.
(2012) 2 SCC 506, wherein it has been ﬁ’e.ld;that the remedies provided under
the Consumer Protection Act are m’ eﬂ&f%i&n to and not in derogation of the
other laws in force, consequently the allﬁlﬂﬂt}' wOuId not be bound to refer
parties to arbitration even if the agreement hetween the parties had an
arbitration clause. Therefore, by applying eame analogy the presence of
arbitration clause could not be cenetfﬁ;ed to take away the jurisdiction of the
Authority. AdE B f k

Further, in Aftab Singh and ors. vs. Emaar MGF Land Ltd and ors., Consumer
case no. 701 of 2015 decided on 1 3.07.2017, '-the National Consumer Disputes
Redressal Commission, New.Delhi {NCDR&L} hes held that the arbitration clause
in agreements between the cumplalnantaand}blﬁlderi could not circumscribe
the jurisdiction of a consumer. Further, while considering the issue of
maintainability of a complaint before a consumer ﬁLrum{cemmissien in the fact
of an existing arbitration clause in the builder buyer agreement, the Hon'ble
Supreme Court in case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh in
revision petition no. 2629-30/2018 in civil appeal no. 23512-23513 of 2017
decided on 10.12.2018 has upheld the aforesaid judgement of NCDRC and as
provided in Article 141 of the Constitution of India, the law declared by the

Supreme Court shall be binding on all courts within the territory of India and
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accordingly, the authority is bound by the aforesaid view. Therefore, in view of

the above judgements and considering the provision of the Act, the authority is
of the view that complainant is well within his right to seek a special remedy
available in a beneficial Act such as the Consumer Protection Act and RERA Act,
2016 instead of going in for an arbitration. Hence, we have no hesitation in
holding that this authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred to arbitration
necessarily.

F.I Objections regarding force majeure,

18. The respondent/promoter has raiseld‘_ghﬁ _t.;?ntentian that the construction of
the project has been delayed due to Fn;;;e ﬁéjeurg circumstances such as ban
on construction due to orders ﬁ‘assedl by NGT, maj:?r spread of Covid-19 across
worldwide, suspension of license by the DTCP, I{Ih.au:u;iigarl': and freezing of
accounts by HRERA Gurugram etc. which is beyond the control of the
respondent and are covered under clause 5.5 nfthe{ agreement. The respondent
has further submitted that suspension of the Iicen’se alnd freezing of accounts,
starting from Feb 2023 till date have created a zero-time scenario for the
respondent. Furthermore, the ﬁnal EC is CTE,’CTO 'which has been received by
the respondent in E-'a.fe:bru:arjl,,r 2{]18 };er;::e'th; ;tén date of project is Feb 2018.
Moreover, the respondent campany has ﬁled thr-.- representatmn that the final
completion date (incase project is unfreeze) further time would be added till
unfreezing the accounts as the due date of possession may be considered as
March 2026. The counsel for the respondent during proceeding dated
19.11.2024, stated that the due date of possession may be calculated from the
date of ‘consent to establish’ i.e. 05.02.2018 which comes out to be 05.02.2022

and further requests to allow the grace period due to force majeure

circumstances i.e. Covid-2019, ban imposed by NGT from time to
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time. Moreover, the delay was happened due to agitation by the members of

Association of allottees who obstruct the construction work at site as a result
the DTCP has cancelled the license on 23.02.2023, vide Memo No. LC-3089-PA
(VA)-2023/5475 and even the Authority had frozen all the bank accounts of the
respondent company. The counsel for the respondent has placed on record a
report of Chartered Engineer dated 14.05.2024 vide which bringing out the
financial losses caused by the delayed payments and escalated material costs
due to delayed payment by the allottees. However, all the pleas advanced in
this regard are devoid of merits. The Authority is of considered view that the
provisions of zero period is neather r:re:;lded in the Act of 2016 nor in the
Affordable Group Housing Puhe}r 2013. Therefere the due date of possession is
calculated as per clause 1(iv) of the Affurdable Heusmg Policy, 2013 it is
prescribed that “All such projects shaH be requtred to be necessarily completed
within 4 years from the dare ef apprevaf of buﬂdmg plans or grant of
environmental clearance, wh:chever is Iater This date shall be referred to as the
“date of commencement af pm;ect fer the purpose uf this policy. The respondent
has obtained environment clearance and huildlng plan approval in respect of
the said project on 30.11.2017 and 26.09. 2016 respectively Therefore, the due
date of possession is being ealculated frem the date of enwrenmental clearance,
being later. Further, an extension of 6 munthe is qrantled to the respondent in
view of notification no. 9/3-2020 dated 26.05.2020, on account of outbreak of
Covid-19 pandemic. Therefore, the due date of possession was 30.05.2022. As
far as other contentions of the respondent w.r.t delay in construction of the
project is concerned, the same are disallowed as firstly the orders passed by
NGT banning construction in the NCR region was for a very short period of time
and thus, cannot be said to impact the respondent-builder leading to such a

delay in the completion. Secondly, the license of the project of the respondent
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was suspended by DTCP, Haryana vide memo dated 23.02.2023, due to grave

violations made by it in making compliance of the terms and conditions of the
license. In view of the same and to protect the interest of the allottees, the bank
account of the respondent related to the project was frozen by this Authority
vide order dated 24.02.2023. It is well settled principle that a person cannot
take benefit of his own wrong.

Findings on the relief sought by the complainant.

G.1 Direct the respondent to give delayed possession charges at the
prescribed rate i.e,, MCLR+2% from 26.09.2020 till the date of actual
physical possession at the presenihed rate of interest.

G.II  Direct the respondent to ex ‘the conveyance deed after offering
valid offer of possession to the ¢

The complainant intends to cnntinu& With the ‘project and are seeking delay

possession charges as provlded' under the fa_rbvii“.g to section 18(1) of the Act.

Sec. 18(1) proviso reads as under. |

"Section 18: - Return of amount and cﬂmpensnﬁon

18(1). if the promoter fails to mmpfqr,e aris .t,mab to give possession of an
apartment, plot, or BRilding, — w.....v....o..
Provided that where anallo ttee dqps not intm'! to withdraw from the
project, he shall be paid, by the promoter, interest.for every month of delay,
till the handing over of the possession; at such rate as may be prescribed.”

As per clause 5.2 talks about the pnﬂesﬁnn bﬂhe unit to the complainants, the
relevant portion is reprnduge aqmncleqr t ]

“5.2 Possession Time » W .. |

The Company shall sincerely endeavor to cump!ete the construction and
offer the possession of the said unit within five years from the date of
the receiving of license ("Commitment Period"), but subject to force
majeure clause of this Agreement and timely payment of installments
by the Allottee(s). However in case the Company completes the
construction prior to the period of 5 years the Allottee shall not raise
any objection in taking the possession after payment of remaining
sale price and other charges stipulated in the Agreement to Sell. The
Company on obtaining certificate for occupation and use by the Competent
Authorities shall hand pver the said unit to the Allottee for his/her/their
occupation and use, subject to the Allottee having complied with all the
terms and conditions of the said Policy and Agreement to sell and payments
made as per Payment Plan.”
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At the outset, it is relevant to comment on the preset possession clause of the

agreement wherein the possession has been subjected to all kinds of terms and
conditions of this agreement and application, and the complainant not being in
default under any provisions of these agreements and compliance with all
provisions, formalities and documentation as prescribed by the promoter. The
drafting of this clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and against the
allottees that even a single default by the allottees in fulfilling formalities and
documentations etc. as prescribed b}' the. pmmuter may make the possession
clause irrelevant for the purpose df “aﬂnﬂ’&es and the commitment date for
handing over possession ]oses tﬁs n}eanip.g. Tlﬁa' iqﬁqrpnraﬂun of such clause in
the buyer’s agreement by the pf-'amuter ié ﬁa‘t anlfm grave violation of clause
1(iv) of the Affordable Huﬁsing Policy, 2013, but #Isn deprive the allottees of
their right accruing after df,'lay in pussermp Thl:’}; jusf to comment as to how

osition

the builder has misused his 'tlnmm:ﬂt d ﬂqa!’ted such mischievous

clause in the agreement and the allottees are left;vl.rlrh no option but to sign on

|
the dotted lines.

Clause 1(iv) of the Affordable H@L‘usm ﬁ:g;i provides for completion of

all such projects licenced der it ‘a %pruduc&d as under for

ready reference:

1 (iv) |'

“All such projects shall be required to be necessarily completed within 4
vears from the date of approval of building plans or grant of environmental
clearance, whichever is later. This date shall be referred to as the "date of
commencement of project” for the purpose of the policy.”

Due date of handing over of possession: As per clause 1(iv) of the Affordable
Housing Policy, 2013 it is prescribed that “All such projects shall be required to
be necessarily completed within 4 years from the date of approval of building

plans or grant of environmental clearance, whichever is later. This date shall be
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referred to as the "date of commencement of project” for the purpose of this policy.

The respondent has obtained environment clearance and building plan
approval in respect of the said project on 30.11.2017 and 26.09.2016
respectively. Therefore, the due date of possession is being calculated from the
date of environmental clearance, being later. Further, an extension of 6 months
is granted to the respondent in view of notification no. 9/3-2020 dated
26.05.2020, on account of outbreak of Covid-19 pandemic. Therefore, the due
date of possession comes out to be 30,05.2022.

Admissibility of delay possession chﬂ!gm at prescribed rate of interest:
Proviso to section 18 prnvldes thaf*w%ﬁe an allottee does not intend to
withdraw from the project, he shall hepala, b}f the promoter, interest for every
month of delay, till the hanﬂmg over of passessibn at such rate as may be
prescribed and it has been prescribed under rule15 uf the rules. Rule 15 has

been reproduced as under:

Rule 15. Pra-sm'fﬁt& rﬂte nf Intlyesj- fPravL'o section 12, section

18 and sub-section (#) and subsection (7) @s&cﬂm 19]

(1) For the purpose of provise to seetion'12; section 18; and sub-
sections (4) and (7).of Section 19, the “interest at the rate
prescribed” shall bethe State Eml.knf India highest marginal cost of
lending rate +29%.:

Provided that in'case the St Lf t& ia marginal cest of
lending rate (MCLR) is not replaced by such

benchmark lending rates whrch the State E:mk of India may fix
Sfrom time to time for lending to thq gengirm' public.
The legislature in its wisdom in the subordinate legislation under the provision

of rule 15 of the rules, has determined the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasonable and if the said rule is
followed to award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in, the
marginal cost of lending rate (in short, MCLR) as on date i.e., 15.04.2025 is
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9.10%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the promoter shall

be liable to pay the allottee, in case of default. The relevant section is reproduced
below:

“(za) "interest” means the rates of interest payable by the promaoter or the

allottee, as the case may be, e iE

Explanation. —For the purpﬂsqt_}fﬂ;:{s-'gfqyse—

(i} therate of interest chargeable from the allottee by the promoter, in
case of default, shall"be equal to the rate of interest which the
promoter shall be liable m@:é_%ﬁfe allottee, in case of default;

(ii)  the interest payable by the promater to_the allottee shall be from
the date the“jgfﬂ}hafer received the amaunt or any part thereof till
the date the-amount -or. part thereof and linterest thereon is
refunded, and the interest payable by the allottee to the promater
shall be from the date the allottee defaults in payment to the

promoter till the date it is pa’{b’;" el N
Therefore, interest on the delay payments frbm-th_le#cp'n}plainant shall be charged

at the prescribed rate i.e; 11.10% by the respondent/promoter which is the
same as is being granted to the complainant in case of delayed possession

charges. YA DID A
On consideration of the -@a@mehtsgpﬁ:qilgb’ge h&fﬂ*j and submissions made
by both the parties, the\aluthurity ‘.ip"sat-isfiac!k _thal._t the respondent is in
contravention of the Section 11(4)(a) of the Act by not handing over possession
by the due date as per the agreement. By virtue of clause 1(iv) of the Affordable
Housing Policy, 2013, the respondent/promoter shall be necessarily required to
complete the construction of the project within 4 years from the date of approval
of building plans or grant of environmental clearance, whichever is later.
Therefore, in view of the findings given above, the due date of handing over of

possession was 30.05.2022. However, the respondent has failed to handover
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possession of the subject apartment to the complainant till the date of this order.

Accordingly, it is the failure of the respondent/promoter to fulfil its obligations
and responsibilities as per the agreement to hand over the possession within the
stipulated period. Moreover, the authority observes that there is no document
on record from which it can be ascertained as to whether the respondent has
applied for occupation certificate or what is the status of construction of the
project. Hence, this project is to be treated as on-going project and the provisions
of the Act shall be applicable equally to the builder as well as allottees.
Accordingly, the non-compliance of the mandate contained in section 11(4)(a)
read with proviso to section 18(1} ufthekcgon the part of the respondent is
established. As such, the alluttee,shall hepmd Ey tfmprnmnter interest for every
month of delay from due date of pussessmn i.e, 30. {JS 2022 till valid offer of
possession plus 2 months after obtaining ocaipatiun certificate from the
competent authority or actual handing | nver of, pqs!session whichever is earlier,
as per section 18(1) nftﬁe;hétefZU 6 riead‘wim F&E 15 of the rules.

Further, as per section 1-1["!4-](_1’} and Section’ 1.‘?(__1) of the Act of 2016, the
promoter is under an uhligaﬁnn to get the coﬁveyémce deed executed in favour
of the complainant. Whereas as Eer secnﬂq 19{,1 14 of the Act of 2016, the allottee
is also obligated to parth:tpate t’award;i ggsa‘aﬂon ojf the conveyance deed of
the unit in question. However, there is nothing on the record to show that the
respondent has applied for occupation certificate or what is the status of the
development of the above-mentioned project. In view of the above, the
respondent is directed to handover possession of the flat/unit and execute
conveyance deed in favour of the complainant in terms of section 17(1) of the
Act of 2016 on payment of stamp duty and registration charges as applicable,
within three months after obtaining occupation certificate from the competent
authority.
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G.lI1 To restrain the respondent from terminating the unit till the final disposal
of the present complaint.

The complainant in the present matter is seeking possession of the unit along

with delay possession charges and the authority has already deliberated the
same in the findings w.r.t. relief no. 1 & 2 in the above paragraphs accordingly,
in view of the same the present relief stands redundant.

G.IV To appoint a local commissioner to carry out the tasks as mentioned in
para 33 of the complaint;

G.V  To conduct a forensic audit of the books of accounts of the respondent as
per task mentioned in para 34 of the complaint.

G.VI To take action for violation of section 6, i.e., non-extension of registration
of the Act.

G.VII Direct the respondent to provide on affidavit, a date till which a valid offer
of possession shall be given. If the res gndent fails to provide the same,

penal proceedings for vltﬂhtlﬂn ﬁﬁéecﬂ n 4;[2) (1)(C) be initiated against
the respondent.

The complainants have sought some other reilefs such as appointment of L.C,
conduct forensic audit of the books of accounts of the respondent, initiation of
penal proceedings for vi_nlétilﬂn of Section 4(2)(1)(c), Section 6 of the Act, 2016
etc. The Authority observes that due to several continuing violations of the
provisions of the Act, 2016 by the respondent, the Authority has already taken
Suo motu cognizance of the project vide complaint bearing no. RERA-GRG-1087-
2023 and freezed the bank account of the!respnndent li'elated to the project vide
order dated 24.02.2023. Therefore, the authority is proceeding to decide only
the main relief sought by the complainant in the present complaint i.e., delay
possession charges, possession and execution of conveyance deed on the basis
of documents available on record as well as submission made by the parties.

G.VIII Direct the respondent to provide a valid physical possession after receipt
of occupancy certificate.

The respondent is legally bound to meet the pre-requisites for obtaining
occupation certificate from the competent Authority. It is unsatiated that even

after the lapse of more than 2 years from the due date of possession the
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respondent has failed to complete the construction and apply for OC to the

competent authority. The promoter is duty bound to obtain OC and hand over
possession only after obtaining OC.

G.IX Direct the respondent to refund the excess amount paid by the
complainant over and above the total sale price.

As per clause 4.1 of the buyer's agreement the sale consideration/sale price of
Rs.26,26,000/- shall be payable as per the payment plan annexed as annexure-
B, GST, service Tax, VAT, and other levies, duty if applicable shall be payable by
the allottee over and above the sale consideration. Further, it was also agreed
the service tax/VAT and other applicahle taxes and charges of any nature
whatsoever, which may be levied by the Gmrernment Authorities with
prospective and retrospective ef’fect shall be payable by the allottee over and

above sale consideration mentioned herein abnve. The relevant clause 4.1 of the
i i

BBA is reproduce herein below:-

» ARTICLE4 |
~  SALE CONSIDERATION |
4.1 Sale Price -
That the allottee agrees to pay the company for the purchase of the said flat/ unit
a sum of Rs.26,26,000/- admeasuring 644 sq. ft. (calculated @ Rs.4,000/- per
sq. ft. of carpet area of the said unit, admeasuring 100 sq. ft. and balcony area
calculated @ Rs.500/- per sq. ft. attached with the flat admeasuring
. 5q. [t.), (hereinafter referred to as "Sale Price/Sale consideration”)
shaﬂ be payable as per the payment plan annexed as ‘Annexure ‘B’
(hereinafter referred as "payment plan”), G.5.T, Service tax, VAT any other
levies duty if applicable shall be payable by the allottee over and above the
sale consideration. EDC shall be payable as per the said policy. The two wheeler
parking shall be identified and allocated hy the company at the time of handing over
of possession of the unit to the Allottee. The Service tax/VAT and all other applicable
taxes and charges of any nature whatsoever, which may be levied by the Govt.
Authority with prospective and retrospective effect shall be payable by the allottee
over and above sale consideration mentioned herein above.

In view of the above clause, the Authority observes that the sale consideration is
exclusive of GST, Service Tax, VAT, and other levies, duty if applicable and the
respondent is well within right to claim such amount as agreed between the

parties and the same shall be payable by the allottee over and above the sale
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consideration. However, the respondent is directed to furnish the details of

payment of such taxes paid to the concerned Authority. If the respondent
/promoter failed to provide the details of taxes as well as applicable charges as
per the law of land then the respondent shall refund the excess amount.

G.X Direct the respondent to give bifurcation of the total sale price including
the clarification of cost of parking under the Affordable Housing Policy,
2013,

G.XI To restrain the respondent from demanding car parking charges from the
complainants.

Since, the said project is the affcrdablg hnusmg project and as per the latest

amendment dated 04.01.2021 in the. s‘a}ﬂ??ﬁifw 2013, which it is reproduce as
-;. £ JE’:*Q
Al
4. The clause no. 4(iii) of the ﬂﬁardabfe Housing Policy dated 19thAugust, 2013 related
to parking norms shall be'substituted twth the faﬂmfng
“4(iii) Parking Norms: ||
a. Mandatory non- cﬁq{gq}b!& 0.5'ECS parkﬂlg spm.‘b

i. Mandatory paﬁ:mg space at therate of half ﬁqutrq!ent Car Space (ECS) for
each dwelling g};:tsﬁaﬁ be provided,

ii. Only one two-wheeler parking site shall be’ garmarked for each flat, which
shall be allotted only to the flat-owners. The parking bay of two-wheelers
shall be 0.8m x 2 5m unless otherwise sper.ﬂie# in the zoning plan.

jii. ~The balance available. tpm:kmgégpaw f pﬂ beyond the allocated two-
wheeler parking s:g-s can be i e-visitor-car-parking space.

b. Optional and chargeable par*; at Ehe rate of 0.5 ECS per dwelling unit.
i. The colonizer may provide-an additional and optional parking space,
maximum te the#tenraf ha{fﬂqz{fm!&ﬁt Car Squ:e (ECS) per dwelling unit

ii. In case such optional parking space.is provided by the coloniser; maximum
of one car parking space per dwelling upit-can be allotted by the coloniser,
at a rate not gxceeding 5% of me mﬁq‘ﬂﬁt{u such allottee.

¢. Miscellaneous

i.  In cases where licenses under AHP 2013 already stand granted and building
plans stand approved without availing the optional 0.5 ECS per dwelling unit
parking space, the coloniser shall be required to submit the consent of at
least two thirds of the allottees as per the provisions of Section 14 of Real
Estate (Regulation and Development) Act, 2016, for the purpose of
amendment in building plans for availing such additional and optional 0.5
ECS per dwelling unit parking space. Further, this benefit shall not be
available for the projects wherein occupation certificate of all the residential
towers has elready been obtained.

ii. Additional parking norms and parameters, if any, can be specified in the
zoning plan.”

under:-
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In view of the above provisions, the respondent/promoter is bound to comply

the terms and condition of the Affordable Group Housing Policy, 2013
accordingly, no direction w.r.t. the same can be deliberated by the authority at
this stage.

G.X1l Direct the respondent to give anti-profiteering credit/input tax credit to
the complainant.

The complainant has sought the relief with regard to direct the respondent to
give anti-profiteering credit/input tax credit to the complainants and charge the
GST as per rules and regulations, the attentmn of the authority was drawn to the
fact that the legislature while framing thE GST Iaw specifically provided for anti-
profiteering measures as a check and to mamtam the balance in the inflation of
cost on the pmduct{serwcgs ;lue to chaﬂgreiin{n%‘anun to a new tax regime i.e.

GST, by incorporating saﬁqn 1'?‘1 in ”Gé'ﬁ]tral Ghudf and Services Tax Act,

2017 /Haryana Goods and Serwces Tax A{.’t 2017, tﬁe same is reproduced herein
below.

“Section 171. (1) Any reduction in rate of tax on any stupply of goods or services
or the benefit of input taxgredit shall be pjmen{dn to the recipient by way of
commensurate reduction in. prices,”

As per the above provision, the. beneﬁtﬂftaﬂreductmn or ‘Input Tax Credit’ is
required to be passed onto the customers in view of section 171 of HGST/CGST
Act, 2017. In the event, the respondent/promoter hasnot passed the benefit of
ITC to the buyers of the unit in contravention to the pravisions of section 171(1)
of the HGST Act, 2017. The allottee is at liberty to appruach the State Screening
Committee Haryana for initiating proceedings under section 171 of the HGST Act
against the respondent-promoter.

G.XIII To restrain the respondent from charging any maintenance charges in
future as the complainant is not bound to pay the same under the
Affordable Housing Policy, 2013.

As per the clarification regarding maintenance charges to be levied on affordable

group housing projects being given by DTCP, Haryana vide clarification no. PF-
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27A/2024/3676 dated 31.01.2024, it is very clearly mentioned that the utility

charges (which includes electricity bill, water bill, property tax waste collection

charges or any repair inside the individual flat etc.) can be charged from the
allottees as per consumptions.

Accordingly, the respondent is directed to charge the maintenance/use /utility
charges from the complainants-allottees as per consumptions basis as has been
clarified by the Directorate of Town and Country Planning, Haryana vide
clarification dated 31.01.2024. Wy, o

G.XIV To restrain the respondent ﬁtm'dein#nding Labour Cess, VAT, Work
Contract Tax and Power Backup charges.

The complainant has sought the relief to restrain the respondent from
demanding Labour Cess, V&’I‘ WCTandpuwggbaqkuP charges. Although, as per
record, no demand uncfer the above said heads hlave been made by the
respondent till date, however in clause 4.9 (iii). and‘[w] of the buyer’s agreement
dated 17.06.2017, it has: heen mentioned that %he allottee is liable to pay
separately the above-said charges as pef the dergaFds;i'alsed by the respondent
company. Therefore, in theuntenestuf justiceand l;p avoid further litigation, the
Authority is deliberating its ﬂnd‘ings on the abﬁve said charges.
 Labour Cess: - The Labour tess is levied @ 1% on the cost of construction
incurred by an employer as per the provisions of sections 3(1) and 3(3) of
the Building and 0ther-'Cbns_trﬂt_tiéﬁrWufriterjéiWeIFare Cess Act, 1996 read
with Notification No. S.D 2899 dated 26.9.1996. It is levied and collected on
the cost of construction incurred by employers including contractors under
specific conditions. Moreover, this issue has already been dealt with by the
authority in complaint bearing no. 962 of 2019 titled Mr. Sumit Kumar
Gupta and Anr. Vs Sepset Properties Private Limited wherein it was held
that since labour cess is to be paid by the respondent, as such no labour cess

should be separately charged by the respondent. The authority is of the view
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that the allottee is neither an employer nor a contractor and labour cess is

not a tax but a fee. Thus, the demand of labour cess raised upon the
complainants is completely arbitrary and the complainants cannot be made
liable to pay any labour cess to the respondent and it is the respondent
builder who is solely responsible for the disbursement of said amount.

VAT: - The promoter is entitled to charge VAT from the allottees where the
same was leviable, at the applicable rate, if they have not opted for
composition scheme. However, if chrnpusition scheme has been availed, no
VAT is leviable. Further, the prum&ter shall charge actual VAT from the
allottees/prospective buyers pair:l by tl;;e promoter to the concerned
department/authority on pm rat&’bag‘_l__ i{é d;;pendmg upon the area of the
flat allotted to the campfainant vis- A-vis the total area of the particular
project. However, the: cnmplamant would also be lentltled to proof of such

payments to the f:uncerned deparnnent alnng with a computation

proportionate to the aﬂutted umig. b?fore malrdng payment under the
o i" ;

aforesaid heads. \ '* i I s

WTC (work contract tax):- The uamplatﬁaﬁt is seeking above mentioned

relief with respect to mstr.—;nm:;g «the respendent from demanding Work
Contract Tax. At this _s&ge, ﬂ: Jﬁjlnp ; _tﬁlnﬁu&s upon the definition of

term ‘work contract’ under Section 2(119) of the CGST Act, 2017 and the
1
same is reproduced below for ready reference:

“(119) — works contract means a contract for building, construction, fabrication,
completion, erection, installation, fitting out, improvement, modification, repair,
maintenance, renovation, alteration or commissioning of any immovable
property wherein transfer of property in goods (whether as goods or in some
other form) is involved in the execution of such contract;”

After considering the above, the Authority is of the view that the

complainant/allottee is neither an employer nor a contractor and the same
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is not applicable in the present case. Thus, the complainant /allottee cannot

be made liable to pay the same to the respondent.

e Power Backup Charges:- The issue of power back-up charges has already
been clarified by the office of DTCP, Haryana vide office order dated
31.01.2024 wherein it has categorically clarified the mandatory services to
be provided by the colonizer /developer in affordable group housing colonies
and services for which maintenance charges can be charged from the
allottees as per consumption. According, the promoter can only charge
maintenance/use/utility charges ['Enm ‘the complainant-allottees as per
consumption as prescribed .in “Ir:atagnrg-ll of the office order dated
31.01.2024. /40 el E 1} 2N\

’ oY

Directions of the Authurity v K |

Hence, the authority hereby passes this order and issue the following directions

under section 37 of the Act ta ensure coxnphanca uf obligations casted upon the

promoter as per the functﬁ"ms entrustet"l to ]the au{hur}ty under section 34(f) of
the Act:

i. The respnndent{prumofer is directeﬁ to _i)af interest to the complainant(s)
against the paid-up amount at the p 'Eeseri,be;c_,l rate of 11.10% p.a. for every
month of delay from the/due date L osséssibnlie., 30.05.2022 till valid
offer of possession plus 2 months after .ob_lﬁalniln':g occupation certificate
from the competent authority or actual handing over of possession,
whichever is earlier, as per section 18(1) of the Act of 2016 read with rule
15 of the rules.

ii.  The arrears of such interest accrued from 30.05.2022 till the date of order

by the authority shall be paid by the promoter to the allottee(s) within a

period of 90 days from date of this order and interest for every month of
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iv.

vi.

order wherein details of paid up;;ampug"t
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delay shall be paid by the promoter to the allottee(s) before 10% of the
subsequent month as per rule 16(2) of the rules.

The respondent/promoter shall handover possession of the flat/unit and
execute conveyance deed in favour of the complainant(s) in terms of section
17(1) of the Act of 2016 on payment of stamp duty and registration charges
as applicable, within three months after obtaining occupation certificate
from the competent authority.

The complainant(s) are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

The respondent/promoter shaﬂ“ﬂat charge anything from the
complainant(s) which is hu‘f‘thgpjartl&f’ghé Aﬁ&[dable Housing Policy, 2013.
The rate of interest cﬁﬁe’di}ié ﬁrﬁni--théa’ﬁﬁtfﬁa{s}_ by the promoter, in case
of default shall be charged at the ,preqcrihfd rate i.e, 11.10% by the
respondent/promater ‘which is the same rate of interest which the
promoter shall be liablé to pay the aﬂottieg{"js], in case of default ie., the
delayed possession chargegas per Eect’ign 2&25] of the Act.

. This decision shall mutatis mutandis apply totfcase's mentioned in para 3 of this

—

I,?me;;tigneq.;i_n each of the complaints.

. Complaint as well as ap;ﬂicﬁtiﬁn‘é}_ if any, #aﬂcﬂ:d&pﬂ'ﬂ@ off accordingly.

. Files be consigned to registry.

3 V. —

(Ashok Sangwan) (Vijay Kumar Goyal)

Member
ol

(Arun Kumar)
Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 15.04.2025
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