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1. Shri Navneet Kumar
2. Smt. Suman Choudhary[Suman Dhillon)

Both R/o FIat No' E-2-001, Vatika India

Next, Sector- 83, Gurugram- 1'22001

Complaint Nlo. 2195 of 2018

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. t 2L95 of2018

First date of hearing: L9.03.2019
Date of decision I 03.09 .2OL9

1.

CORAM:
Shri Samir Kumar
Shri Subhash Chander Kush

APPEARANCE:
Shri Sukhbir Yadav
Ms. Meena Hooda

Complainants

Floor,
New

Member
Member

Advocate for the c,omplainants

Advocate for the resPondents

Versus

BPTP Limited (through managing

director/director/authorized
representativeJ
Registered office at: M-l-1, First
Middle Circle, Connaught Circus,

Delhi-110001
2. Countrywide Promoters Pvt' Ltd'

[through managing director/ director/
authorised rePresentative)
Registered office at: M-11, First Floor,

Uidale Circle, Connaught Circus, New Respondents
Delhi-110001
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Complaint Nlo. 2195 of 2018

ORDER

1. A complaint dated 17.12.20t8 was filed under section 31 of

the Real Estate [Regulation and Development) Act, 201,6 read

with rule 28 of the Haryana Real Estate [Reg,ulation and

Development) Rule s,20L7 by the complainants siihri Navneet

Kumar and Smt. Suman Choudhary (Suman Dhill[on), against

the promoters M/s BPTP Lin and anr., oll account of

violation of the clause 3.1 of flat buyer's agreement executed

on 16.09.2010 in respect of unit described btllow for not

handing over possession by the due date 'which is an

obligation of the promoter under section 11(4)['aJ of the Act

ibid.

2. Since, the flat buyer's agreement has been executed on

1.6.09.201.0 i.e. prior to the commencement of the Act ibid,

therefore, the penal proceedings cannot be initiated

retrospectively. Hence, the authority has decided to treat the

present complaint as an application for non-(ompliance of

statutorty obligation on part of the promoters/respondents

in terms of section 34t0 of the Real Estate [Regulation and

DeveloPment) Act, 201,6.

Page 2 of 30



ffi
ffi

HARER&
GURUGI1AM

3. The particulars of the complaint are as under: -

Complaint No. 2195 of 2018

1. Name and location of the Project Mansions Park Prime,
sector 66, Gurugram

2. Nature of the Project Residential grouP
housing colonY

3.

4.

t

Project area 11.068 acres

DTCP license no. 3l of2008

Registered/ not registered Not regiri;tered

6.

7.

&

Unit no. M1-404,4th floor, towet
Mansion M

Unit measuring 2764sq.it. I suPer area)

Date of execution of aPartment
buyer's agreement

16.09.2010

9. Payment Plan annexed as

annexure-lll to the said

agreement

Construction linked
payment Plan

12.

0

I

t

1

Rs.10,36,5,000

/- (as pe,r clause 2.L)

Total sale consideration

[as per statements of account as

in Junr 1^9,20t6)

Rs.1,20,,:[].,9 68 l - [Annx.
P-L3 page 111

ofcomplaintJ

Total amount Paid bY the

complainant till date as Per SOA

(annexure P13)'

Rs.1",11,132 ,5841'

13.

1.4.

Allotment letter 23.08.2010

Application for allotment 03.07.2r110

Page 3 of 30
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Complaint No. 2195 of 2018

4. The details provided above have been checked on the basis

of record available in the case file which has b1:en provided

by the complainants and the respondents. A flat buyer,s

dated 16.09.201,0 agreement is available on rgcord for the

aforesaid flat according to which the possessirln of the said

flat was to be delivered by 03.01.2014. Neither the

respondents have delivered the possession of the said unit as

on date to the purchaser nor they har're paid any

compensation @ Rs.5/- sq. ft. per month for the delay in

handing over possession of the unit as per claruse 3'3 of the

said agreement duly executed between the parties.

03.01.2014Due date of deliverY of
possession as Per clause 3.1 of
buyer's agreement i.e. [36
months + 180 days from the

date of booking/registration of
the flat.)

Syears 2 rnonths and29
days.

Delay in handing over
possession till date of decision

Clause 3.ll of the said

agreement i.e. Rs.5/-
per sq. ft. of the super
area for every month
of delay after the
expiry of the 42

months.

Penalty clause as Per flat
buyer's agreement dated
16.09.2010

Page 4 of 30
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Therefore, the Promoter has not

liability as on date.

fulfilled his committed

5. Taking cognizance of the complaint, the authority issued

notice to the respondents for filing reply and for appearance.

The case came up for hearing on 19.03.201.9,01.05.2019 and

25.07.2019 and 03.09.20L9. The reply has been filed by the

respondentonoT.o;.201gandhasbeenperusedbythe

authoritY.

Facts of the comPlaint: -

6. The complainants submitted that they had br)oked one 4

BHK flat admeasuring 2764 sq. ft. in' Mansions; Park Prime'

under construction linked plan for sale considt'lration of Rs'

1.,20,41,,968/-. 0n 23'08'2010, respondenl' issued an

allotment letter-cum-demand letter. A prer-printed flat

buyer,sagreementwasexecutedbetweentlrepartieson

1'6.09.2o10.Asperclause3.1offlatbuyer,s?,$Ieeffientthe

respondent, has to give the possession of flat "within a

period of thirty six [36) months from the dat'r,: of booking /

Page 5 of 30
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7.

registration of the flat". Flat was booked on 03.07.2010

inter alia due date of possession was 03.07.201.:3.

The complainants submitted that the respondent had raised

several demand from complainant as per paym()nt plan and

they paid the said demands time to time. The demand on

aCCOunt Of "Start Of exCaVation work" wasi raiSed On

07.10.2010.

The complainants further submitted that he has already

paid the more than 9Zo/oamount i.e. Rs. !,!1',BCl,798l- along

with car parking and other allied charges of actual purchase

price,butwhencomplainantsobservedthal.thereisno

progressinconstructionofsubjectflatforalongtime,they

raised their grievance to respondent. Though r;:omplainants

were always ready and willing to pay tkrre remaining

installmentsprovidedthatthereisproslressinthe

construction of flat.

Thecomplainantsubmittedthaton0T.06.2014'

respondent(s) issued a statement of account which shows

total net cost of flat is Rs. 1,,20,4!,968l- called amount was

9.
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Rs. 1,,1,!$O,7gB/- and received amount was Rs'

1,77,80 ,7 98 I '.

10. The complainant submitted that since |uly 2013 they are

regularly visiting to the office of respondent[s) as well as

construction site and making efforts to get the prossession of

allotted flats, but all in vain, in spite of several visits by

them. The complainants Were never ber:n able to

understand/know the actual status of construc:tion' Though

towers seem to be built up but no progress is observed on

finishing and landscaping work. It is pertinerrt to mention

here that respondent raised the demand of "on start of

cladding" on 05.06.2012, thereafter respondent fails to

complete the construction and handover the ;possession of

flat as Per due date.

1,1. The complainants submitted that they had prurchased the

flat with intention that after purchase, their firmily will live

in their own flaL It was promised by the respondent[sJ

party at the time of receiving payment for the flat that the

possession of fully constructed flat along like basement and

surface parking, landscaped lawns, club/ pot)l' school' EWS

PageT of 30
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Complaint No. 2195 of 2018

etc. as shown in brochure at the time of sale, would be

handed over to the complainants as Soon as construction

work is complete i.e. by September, 201'4' Thereafter'

respondent[s)assuredtocomplainantsthatphysical

possession flat will be handover by f uly, 201'3'

1,2. The complainant submitted that for the first time cause of

action for the present complaint arose in Septermber, 20L0,

when the unilateral, arbitrary and one sider:l terms and

conditions were imposed on complainants. isecond time

cause of action arose in fuly, 2013,when the rr,lspondent(s)

failed to handover the possession of the flat as per the flat

buyer,sagreement.Further,theCauseofactionarosein

December,20!4 when the respondent[sJ pilrty failed to

handover the possession of flat as per promist,,:. Further, the

cause of action again arose on various occasir;ns, including

on: a) February 2015;b) January 201,6; c) Junc,: 201.8, and on

many times till date, when the protests werr: lodged with

the respondent(s) about its failure to deliver tlhe project and

the assurances were given by them that the possession

would be delivered by a certain time. The cause of action is

Page B of 30
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Issues raised by the complainants: -

whether the developer has violated ttr,e terms and

conditions of flat buYer agreement?

whether there is any reasonable iustificzltion for delay

to give possession of flats?

alive and continuing and will continue to subsrist till such

time as this hon'ble authority restrains the re:;rpondent[s)

by an order of injunction and/or passes thr,: necessary

orders.

13. Complainants further submitted that they reserve their

right to file complaint to adjudicating officer for

comPensation.

1.4. The complainants further submitted that they do not want

to withdraw from project. Promoter has not fulfilled his

obligation therefore as per obligations on tlhe promoter

under section 1B[1) proviso, the promoters are obligated to

pay them interest at the prescribed rate for every month of

delay till the handing over of the possession'

I i.

ii.

Page 9 of 30
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Complaint Nro. 21.95 of 201B

iii. whether complainant[s) are entitled for interest, for

every month of delay from due date of por:;session till

the handing over of the possession under sr:ction 1B of

RERA Act.?

iv. whether Respondent can levy vAT on complainants

and is entitled for refund of vAT d,eposited to

Respondent?

Reliefs sought bY the comPlain

i. To pass an appropriate award dinecting the

Respondent parties to pay interest at thr: prescribed

rate for every month of delay from due date of

possession till the handing over the possesrsion, on paid

amount (complete in all respect) [as per section L8 of

Real Estate (Regulation and Development) Act' 2016)'

Passanappropriateawarddirectingtht.:lRespondent

parties to pay refund the VAT amount Rs' 1,14'1061-

Pass an appropriate award directing thr:l Respondent

parties to refrain from demand of GST'

ii.

iii.

tn
I &.rll-
1,,{
lrElzItl
t-:
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Complaint No. 2195 of 2018

iv. Pass an appropriate award directing the l(espondent

partiestorefrainfromdemandofcostescalation.

V.Respondentmaykindlybedirectedtorrafrainfrom

givingeffecttotheunfairclausesunilaterally

incorporated in the flat buyer agreement'

vi.Respondentpartymaykindlybedirectedtocomplete

and seek necessary governmental clearances

regarding infrastructural and other faciliti.es including

road, water, sewerage, electricity' environmental etc'

beforehandingoverthephysicalposselssionofthe

flats.

vii.Respondentpartymaykindlybedirectedtohandover

theclubhouseandcarparkingcompletejinallrespects

while handing over of the flats'

viii. Respondent party may kindly be directr:d to provide

for third party audit to ascertain I measure accurate

areas of the flats and facilities, more particularly, as to

the "super area" and "built-up area"'

Page 11 of 30
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Complaint No. 2195 of 201'8

ix.Respondentpartymaykindlybedirectedtrrhandover

the possession of flat to the allottee immgrdiately and

not Iater than 6 months from the date ol' judgment'

completeinallrespectsandexecutearllrequired

documents for transferring/ conveying tht':r ownership

of the resPective flats'

Reply by the ResPondents:

15'Therespondentssubmittedthatthecr:mplainants

approached this hon'ble authority for redresisal of their

alleged grievances with unclean hands, i.e. by not disclosing

material facts pertaining to the case at hand and also, by

distortingand/ormisrepresentingtheactualfactual

situation with regard to several aspects. llt is further

submitted that the Hon'ble Apex court in plethora of

decisions has laid down strictly, that a party approaching the

court for any reliel must come with clean hilnds, without

concealment and/or misrepresentation of ma1lerial facts, as

the same amounts to fraud not only against ttrLe respondent

but also against the court and in such situation, the complaint

Page 12 of 30



w
ffi
s€lq u{i

HARERE
GURUGl?AM

Complaint N o' 2195 of 2018

is liable to be dismissed at the threshold without ilny further

adjudication.

1,6. In this regard, reference may be made to thr: following

instances which establish concealment/ strLppression/

misrepresentation on the part of the complaina:nts:

i, The complainants approached the respondents

throughabroker,namely..Ashwaniservices,,after

onductingduediligenceoftherelevanlrrealestate

geographicalmarketandafterascer'tainingthe

financial viability of the same. It is furthr':r submitted

thatcomplainantsareinvestorsandhavr,:bookedthe

unitinquestiontoyieldgainfulreturnstrysellingthe

Sameintheopenmarket,however,duetr:theongoing

slumpintherealestatemarket,thecomplainantshave

filedthepresentpurportedcomplainttor,vriggleoutof

the agreement'

ii. The complainants further concealed frorn this Hon'ble

Authoritythatrespondentsprovidedthecomplainants

an additional benefit in the form of tirnely payment

Page 13 of30

lE liltI =:llF < I

'El



,oIt!
1fi.,<IL'
lr-
lz
I ltr

t-
f(

ffiHARERA
ffiGuRUoRAM

discount [TPD) of Rs.4,25,809.81/- theretry reducing

the cost of the unit purchased by the complainants.

iii. The complainants in the entire complainlt concealed

thefactthatnoupdatesregardingthesllatusofthe

. proiect were provided to them by the rr:spondents'

However, complainants were constantly provided

constructionupdatesbytherespondentsvideemails

datedZg.O7.2016,07'09'20L6'20'01'2017'

15.03.20t7,24.04.2077,24.05.20!7,23.06.2017,

29.07.20L7,08.04.2018,07'05'2018,15'06'2018'

08.11.2018, 21.1.2.20L8, Lg'ot'2079' 23'02'2019'

22.03.2019 and 1'9'04'2019'

14. The respondents submitted that the relief[sJ rirought by the

complainantsareunjustified,baselessandbeyondthe

scope/ambit of the agreement duly executed between the

parties, which forms a basis for the subsistinlg relationship

between the parties. It is submitted that the complainants

entered into the said agreement with the respondents with

open eyes and is bound by the same. It is further submitted

that the relief(s) sought by the complainants travel way

Complaint No. 2195 of 20LB
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beyondthefourwallsoftheagreementdull'executed

between the parties. It is submitted that the complainants

whileenteringintotheagreementhasacceprtedandis

boundbyeachandeveryClauseofthesaidagreement,

including clause-3.3 which provides for delayerl penalty in

case of delay in delivery of possession of the siaid floor by

the resPondent.

l5.Therespondentssubmittedthattheagreemen.[sthatwere

executedpriortotheregistrationoftheprojectunderRERA

shallbebindingonthepartiesandcannotber.r:opened.

16. The respondent submitted that the complainl,, filed by the

complainantsisalsoliabletobedismissedandthematteris

requiredtobereferredtoanarbitratoraSagreedbetween

thepartiesvideclause-33oftheflatbuyer,Selgreement.ln

view of the amendment made in section B of tlrre Arbitration

and conciliation Act,!gg6, the present disputes/claims are

liable to be referred to Arbitration'

t7. The respondent submitted that the proposecl timelines for

possessionbeingwithin36monthsfromLthedateof

Page 15 of 30
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bookingalongwithlB0daysofgraceperiodwa:';subiectto

forcemajeurecircumstancesandcircumstancesbeyond

control of the respondents' However' the complainants

have indulged in selective reading of the clause:;; of the FBA

whereas the FBA ought to be read as a whole. ltt is further

submitted that construction of the flat in rquestion is

complete and the respondents have already applied for

grantofoccupationcertificatebeforethr:statutory

authority and is awaiting the same' The respondsnts are

endeavouring to offer possession of the flat in question

shortly. It is further submitted as follows: -

i.Thepartieshad,videclause3.].ofthesaidagreement

[clause 1.4 of the application for allotmentJ' duly

agreedthatsubjecttoforcemaieureandcr:mplianceby

thecomplainantsofallthetermsandconditionsofthe

agreement, the respondents proposed to hand over

possessionoftheflattothecomplainantswithin36

monthsofbookingalongwithafurtherg,raceperiodof

180 daYs.

Page 16 of 30
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ii. Vide clause 3.3 of the flat buyer's agreement' it was

further duly agreed upon between the prarties that

subjecttotheconditionsmentionedtherein,incasethe

respondentsfailtohandoverpossessiorrwithin36

monthsfromthedateofbooking/registri,rtionofthe

flat with 180 days as grace period' subj'ect to force

majeureclause,theOPsshallbeliabletrlpaytothe

complainantscompensationcalculated@Rs.5perSq.

ft. for every month of delay' the adjustmreht whereof

shall be done only at the stage of execution of

conveyance deed'

iii. vide clause 3.5 of the said agreement, thr: parties had

further agreed that if the respondents fail:; to complete

theconstructionoftheflatduetofclrcemajeure

circumstancesorcircumstancesbeyond,[hecontrolof

the respondents then the OPs shall be entitled to

reasonable extension of time for crlmpletion of

construction.

iv. It is submitted that the building plans of'the project in

questionwereapprovedon05'06'2}l"landthefire

Complaint No' 2195 of 2018
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scheme [with single staircase) was approved on

27.04.2013 in terms of the approved builrJing plans,

which was then as per the regulatory requinements' In

the year 2014, DTCP has granted part occupation

certificate (OC) for towers D, E, F' G' H and I which are

known as 
,,Park Prime,, after the fire depar.tment gave

its NOC since the buildings have been constructed as

per the approved fire scheme and the 2i towers i'e'

towerno.A[with2wingsMAl.&MA2)arrrdtowerno.

B(with2wingsMA3&MA4)intheprojtllctforwhich

occupation certificate [OC) have been applied have 140

units.

V.ItissubmittedthatthatthefirestairCaSC:normshave

been changed by the concerned department in the year

2016wherebyoneadditionalstairca:.;ehastobe

providedforeachtowerandthesaidnormsarebeing

implemented with retrospective effect' therefore the

department has kept the grant of OC penLding for want

of Fire NOC, despite the building having been

constructed as per the approved fire :;cheme dated

Complaint Ntl. 2195 of 2018
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27.04.201'3 for the project in question' In these

circumstances the respondents ha'ue given

representation to The Directorate of Urrban Local

Bodies , Government of Haryana [who grants the Fire

NoC)toconsidergivingtheN0Cwithacorrditionthat

the respondents shall construct the addi.tional stair

case within one year of such Noc which r,'vill help the

respondents in obtaining OC for these twrc remaining

towers. The government granted the request on

13.06.18, however the same was granted from the date

when NOC was applied i'e' on 15'07'17' and which

expired on 15.07.18. Thus, the NOC was rcnly granted

for3ldaysineffect.Itisfurthersubmittedthatsince

the buildings are fit for grant of OC and there are

positive reports from all the departments' the

respondents, on 1,7.07 '2018, requested for an effective

oneyearextensionofFireNoCi.e.fromthedateofNoC

and the said request is pending with the Director'

urban Local Bodies and is under active consideration

Complaint No. 2195 of 2018
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vii. It is submitted that that the complainants mutually

agreed with the respondents with the terms and

conditions of the agreement and apart from the

proposed timelines for possession clause' never raised

anyissuewithregardtoanyotherternrscontained

therein.Itissubmittedthattheresponderltshavebeen

diligently working upon the project M:'rnsions Park

Prime and every endeavour is being made to offer

possessionoftheunitinquestiontother:omplainants

at the earliest'

18. The respondent submitted that the details of the

constructionlevelachievedinthetowerw,heretheunit

allottedtothecomplainantsarelocatedareaSfollows:

Complaint No' 2195 of 20L8

andthereiseverylikelihoodthatthereqrnestofthe

respondents would be accePted'

Itissubmittedthatthatthedelayinconstl.uctionand

giving timely possession to the complainanlis were also

affectedbydelayinmakingtimelypaymerrrtsbyother

allottees of Mansion in Park Prime'
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nescriPtion of Work

Structural Work

Brick Work

Internal Plaster

I External Plaster

Stalus

Corrnplete

Cornplete

Cornplete

Corrnplete

Complete

CompleteDoor Frame

BalconY Railing

Stone Flooring

Complete

Complete

1'g,Therespondentsubmittedthattheconstructil:lnoftheunit

inquestioniscompleteandpossessionforthe:sameshallbe

offeredshortly.Recentphotographoftheto,werinwhich

theunitinquestionissituatedareannexed,herewithand

marked as annexure R7'

Page21.- of 30

/Ff+L]

Wall Conduiting



w
ffi"

HARER&
GURUGRAM

Determination of issues: -

Afterconsideringthefactssubmittedbythecornplainants,

replybytherespondentsandperusalofrecordonfile,the

issue wise findings of the authority are as under:

r_lv, ;J

lft i,
lF Ji
Ig F'LI

I'Withrespecttofirst,secondandthirdissueraisedby

the complainants as per clause 3'1 of the flat buyer's

agreement dated l6'09'2010' the possession of the unit

wastobehandedoverwithin36months;plusgrace

period of L80 days from the date of bookingT'registration

of the flat. In the present case' an ap1:lication for

allotment was executed on 03'07'2010' Therefore' the

duedateofhandingoverthepossessionshallbe

computed from 03'07 '2010' Grace period of 180 days has

beenallowedtotherespondentforthedela.ycauseddue

to exigencies beyond control of respondent'

Accordingly,theduedateofpossessionwl'ts03'01'2014

and hence, the period of delay in delivery o1'possession is

computedas5yearsBmonthstilltheofferofpossession.

The delay compensation payable by the respondent @

Page22 of 30
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Rs.5/- per sq. ft. per month of super area for any delay in

offering possession of the unit as per clause 3'3 of flat

buyer's agreement is held to be uniust' The tt:rms of the

agreement have been drafted mischievou:;ly by the

respondent and are completely one sided' It has also been

observed in para 181 of Neelkamal Realtor::; Suburbon

Pvt. Ltd. Vs. t'lOI and others' (W'P 273iv of 2077)'

wherein the Bombay HC bench held that:

"..,Agreements entered into with individual' purchasers

*iii i"rariqbly one sided, standard'forma! agreements

prepared ny ine builders/developers and which were

overwhelmingly in their favour with unius:t clquses on

delayed deliviry, time fo' to"eyance to the society'

obligationstoobtoinoccupation/completioncertificate
etc. lndividual purchat"'i hod no scope 'or Power to

negotiate ,"i-nii tu accept these one-sided ogreements."

Asthepossessionoftheapartmentwastobeldeliveredby

03.01.20]'4, the authority is of the view that the promoter

has failed to fulfil his obligation under section 11[4)[aJ of

the Real Estate [Regulation and Developmernt) Act' 2016'

Asthepromoterhasfailedtofulfilhisobligationunder

section 11I J(a), the promoter is liable under section

1B(1) proviso read with rule 15 of the RulLes ibid to pay

Complaint No. 2195 of 2018
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interesttothecomplainant,attheprescribr:dratei'e'

1.0.450/o, for every month of delay from due date of

possessioni.e.03.01'20l4tilltheofferofposs;ession.

II'Withrespecttoforthissueraisedbythecornplaint,the

authorityisoftheviewthatthepresentissuerjoesnotfall

withinitsjurisdiction.Thecomplainantisadvisedto

approach appropriate forum regarding the same'

Findings of

complaint No. 2195 of 2018

r"lItf,l (' IIt r 
i

/Fgi/

20. furisdiction of the authority- The authoriry has complete

jurisdictiontodecidethecomplaintinregardtonon-

complianceofobligationsbythepromoterashreldinSimmi

SikkaV/sM/sEMAARMGFLandLtd'L:avingaside

Compensationwhichistobedecidedbytheadjudicating

officer if pursued by the complainant at a later stage' As per

notification no. t /g2 12017-1TCP dated t4'1"';1"2017 issued

by Department of Town and Country l?lanning' the

jurisdictionofRealEstateRegulatoryAuthority,Gurugram

shall be entire Gurugram District. In the prelsent case, the

projectinquestionissituatedwithinthepllanningareaof

Page24 of 30



HARERA
GURUGRAM

GurugramDistrict,thereforethisauthorityha:,;complete

territorialjurisdictiontodealwiththepresentcrrmplaint.

21. The complainant made a submission before thre authority

undersection34t0toensurecompliance/obligationscast

upon the promoter' The complainant reqtlested that

necessary directions be issued to the promote:r to comply

withtheprovisionsandfulfilobligationundersection3Tof

the Act.

22.Aspernotificationno.l/g2lzot7-1TCPdatecl14.12.201,7

issuedbyDepartmentofTownandCountry[,lanning,the

jurisdictionofRealEstateRegulatoryAuthoril,.y,Gurugram

shall be entire Gurugram District' In the presrent case' the

projectinquestionissituatedwithintheplarnningareaof

Gurugramdistrict,thereforethisauthorityl|rascomplete

territorial jurisdiction to deal with the present complaint'

The complainant requested that necessary directions be

issuedbytheauthorityundersection3ToftheActibidto

thepromotertocomplywiththeprovisionsoftheActand

to fulfil its obligations'

23.
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Complaint No' 2195 of 2018

24.RegardingcontentionofArbitrationraise.dbythe

respondentinreply,theauthorityisoftheconsidered

opinion that it has been held in a catena of judgnnents of the

Hon,bleSupremeCourt,particularlyinNationalseeds

CorporationLimitedv.M,MadhusudhanReddy&Anr.

(2012)2sCCs06,whereinithasbeenhe.ldthatthe

remedies provided under the consumer Protection Act are

inadditiontoandnotinderogationoftheotherlawsin

force, consequently the authority would not lbe bound to

referpartiestoarbitrationeveniftheagreem|3ntbetween

the parties had an arbitration clause'

25. Further, in Aftab Singh and Ors' v' Emaar M'GF Land Ltd

and ors., Consumer case no' 707 of 2075' it \'vas held that

the arbitration clause in agreements Lretween the

complainants and builders could not circumscribe

jurisdictionofaConsumer.Thisviewhasbeenupheldbythe

SupremeCourtincivilappealno.235lz.23i513of21017

and as provided in Article 141 of the constitution of India'

thelawdeclaredbytheSupremeCourtshallbebindingon

Page26 of 30
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all courts within the territory of India and accordingly, the

authority is bound by the aforesaid view'

Arguments heard.

As per clause 3'1 of the Builder Buyer Agreement dated

16.9.IO\O for unit No' M1-4 O4'4tn Floor' Tower Mansion 1'

in proiect " Mansions Park Prime"' Sector 66' Gurugram'

possession was to be handed over to the r::omplainant

within a period of 36 months + 180 days grace period from

thedateofbooking/registrationoftheflatii.e.3.7.201,0

whichcomesouttobe03'01"201'4'ltwasar;onstruction

Iinked plan. However, the respondent has not rlelivered the

unitintime.ComplainanthasalreadypaidRs'11'L1'82'584f'

totherespondentagainstatotalsaleconsidr':rationofRs'

1,20 ,41,968 I -.

Itwasstatedbythecounselfortherespondentatbarthat

theyhaveappliedforoCbuttheyfailedtoproduceany

evidenceinsupportoftheircontention'l;lespondentis

directed to hand over the flat unit at the earli'est'

Page27 of 30
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Assuch,thecomplainantisentitledfordelayedpossession

chargesatprescribedrateofinteresti.e.lt0.45o/oper

annum w.e.f 03.01.2014 tiu the offer of possesrsion as per

the provisions of section 1B (1) of the lli'eal Estate

[Regulation & Development) Act' 20t6'

Directions and decisions of the authority:-

26.Aftertakingintoconsiderationallthematerialfactsas

adducedandproducedbyboththeparties,theauthority

exercisingpowersvestedinitundersection3'ToftheReal

Estate[Regu]ationandDevelopment)Act'i!"Ol6hereby

issuesthefollowingdirectionstotherespondentinthe

interest of justice and fair PlaY:

Complaint No,. 2195 of 2018

i.Therespondentisdirectedtopaytheirrterestatthe

prescribedratei'e'10'450/oforeverym'rrnthofdelay

fromtheduedateofpossessioni.e.03.0.;l.2014tillthe

offer of the possession by the respondent'

ii.Thearrearsofinterestaccruedsofars}rallbepaidto

thecomplainantwithing0daysfromttredateofthis

orderandthereaftermonthlypaymentofinteresttill

Page 28 of 30



a
Lrll

4(,
Fz
ul

IFt,t<

ffi
ffi_

HARERA
GURUGRAM

Complaint No. 2195 of 201B

offerofpossessionshallbepaidbefore].(Jthofeach

subsequent month'

iii. Complainant is directed to pay outstanding(lues, if any,

afteradjustmentofinterestawardedforthedelayed

period.

iv. The promoter shall not charge anythinlg from the

complainant which is not part of the fllat buyer's

agreement.

v. Interest on the due payments from the r:omplainant

shallbechargedattheprescribedrateol.interesti.e.

LO.4lo/obythepromoterwhichistheS?Illreasisbeing

granted to the complainant in case of delayed

possession.

2T,Theauthorityhasdecidedtotakesuo-motocognizance

against the promoter for not getting the proi'p61 registered

andforthatseparateproceedingwillbeinitiatedagainst

therespondentundersection59ofthelRealEstate

[RegulationandDevelopment)Act,2ot6bytlreregistration

branch.
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Dated: 03.09.2019

28. The order is Pronounced'

29.Casefilebeconsignedtotheregistry.Copyofthilsorderwill

be endorsed to registration branch'

\p,:>-
tsr*&rmar) (subhash th,ander Kush)

Member Mennber

Haryana Real Estate Regulatory Authority' Gurugram

Complaint No' 2195 of 2018
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BEFORE THE HARYA
AUTHO

1.

Z.

Shri Navneet Kumar
Srnt. Suman Choudha
Both R/o Flat Nc. E-2

Next, Sector- 83, Guru

E|PTP Limited (

d,irector/director/au
representative)
tLegistered office at:

l4iddle Circle, Con

Delhi-110001
Countrywide
(through managing
authorised rePresen
llegistered office at:

lvliddle Circle, Conn

Delhi-110001

CORAM:
Sh ri Samir Kumar
Shri Subhash Chander

APPEARANCE:
Shri Sukhbir Yadav
M:;. Meena Hooda

1.

Mec/o) eh,l-

REAL ESTATE REGULATORY

, GURUGRAM

Complaint no.

First date of hearing:
Date of decision I

2,L95 of 2018

1.9.03.2019
03.09.2019

Suman Dhillon)
1, Vatika India
m- 1.22001 Complainants

gh managing
orized

1,, First Floor,
t Circus, New

Pvt. Ltd.

irector/ director/
tive)

M-1
ugh

Respondents

Member
Member

the comPlainants
the resPondents

Page 1 of 30
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t

Advocate for'
Advocate for
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1. A complaint dated 17.

the Real Estate [Regula

with rule 28 of the H

Development) Rules,2

Kumar and Smt. Suma

the promoters M/s B

violation of the clause

on 16.09.2010 in res

handing over

c,bligation of the Pro

ibid.

2. Siince, the flat bu

'16.09.2010 i.e. Prior

therefore, the Pen

retrospectivelY. He

present comPlaint

statutorty obligation

in terms of section 3

Development) Act,2 16.

Page 2 of 30

complaint No. 2195 of 201.8

ORDER

.}OLB was filed under section 31 of

on and DeveloPment) Act, 201,6 read

ryana Real Estate (Regulation and

1,7 by the complainants Shri Navneet

Choudhary [Suman Dhillon), against

lP Limited and anr., on. account of

. of flat buyer's agreement executed

of unit described below for not

ion by the due date which is an

ter under section 11[4)[aJ of the Act

s agreement has been executed on

the commencement of the Act ibid,

proceedings cannot be initiated

the authority has decided to treat the

an application for non-compliance of

n part of the promoters/respondents

Q of the Real Estate (Regulation and

ilt
/F 5,/
It- *!ll, <:l

l$ $'/L]
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3. Th

HAR
GURUGRAM

ERA

e particulars of the

I Complaint trto.2r95 of 20r8 
I

mplaint are as under: -

Mansions Park Prime,

sector 66, Gurugram
1. Name and locatit n of the project

2. Nature of the Prt ject Residential grouP
housing colonY

3. Project area 11.068 acres

4. DTCP license no 31 of2008

5. Registered/ not 'egistered Not registered

6. Unit no. M1-404,4th floor, towet
Mansion M

7. Unit measuring 2764sq. ft. ( suPer area)

B. Date of executi
buyer's ?gre€ffir

In of apartment
nt

16.09.2010

9. Payment Plar
annexure-lll
agreement

annexed as

[o the said
Construction linked
payment Plan

10. Basic sale price cf the unit Rs.10,365,000

/- (as per clause 2.1)

tL. Total sale consi

[as per statem(
in funr tB,20L(

leration

nts of account as

)

Rs.1,20,41,968 l - fAnnx.
P-13 page 11.1

ofcomplaint)

rid by the
as Per SOA

Rs.1,11,82 ,5841-LZ. Total amount P

complainant til

[annexure P13

13, Allotment lette 23.08.2010

1,4. Application for allotment 03.07.2010

Page 3 of 30
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ir- 3

l$ i:
lE ill- 

=:lF dl) z
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ERA
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15. Due date of deliv
possession as Pe
buyer's agreeme
months + 180 da

date of booking,
the flat.)

:ry of
'clause 3.1 of
rt i.e. [36
gs from the
registration of

03.01,.2014

15. Delay in handinS
possession till d

over
te of decision

Syears 2 months and29
days.

17. Penalty clause a

buyer's agreem(
16.09.2010

; per flat
nt dated

Clause 3.3 of the said

agreement i.e. Rs.5/-
per sq. ft. of the super
area for every month
of delay after the
expiry of the 42

I months.

I'he details Provided e

of record available in

by the comPlainants

rlated 16.09.201,0 agr

aforesaid flat accordit

]Iat was to be del

respondents have del

on date to the P

compensation @ Rs.

handing over Possesl

said agreement dr

bove have been checked on the basis

:he case file which has been provided

and the resPondents. A flat buYer's

lement is available on record for the

rg to which the possession of the said

,vered bY 03.01.2014. Neither the

vered the possession of the said unit as

rrchaser nor theY have Paid any

i/- sq. ft. per month for the delay in

ion of the unit as per clause 3.3 of the

ly executed between the Parties'

Page 4 of 30
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Therefore, the Promot

Iiability as on date.

TeLking cognizance of

notice to the resPonde

The case came uP for

2l;.07.2019 and 03.09.

rt:spondent on 07.05.

a uthoritY.

Factrs of the comPlaint: -

The comPlainants

BHK flat admeasuri

under construction

!,20,41,,968/-. on

allotment letter-cu

buyer's agreement

16.09.2010. As Per

respondent, has to

period of thirtY six

5.

Complaint No. 2195 of 2018

r has not fulfilled his committed

e complaint, the authoritY issued

for filing reply and for appearance'

ring on 19.03.2019,0L.05.2019 and

19. The rePIY has been filed bY the

019 and has been Perused bY the

mitted that theY had booked one 4

2764 sq. ft. in' Mansions Park Prime'

:d plan for sale consideration of Rs'

3.08,2010, respondent issued an

-demand letter. A Pre-Printed flat

s executed between the Parties on

use 3.1 of flat buYer's agreement the

give the Possession of flat "within a

6) months from the date of booking /

Page 5 of 30
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registration of the fla

inter alia due date of P

The comPlainants sub

several demand from

they paid the said

erccount of "start o

07.10.2010.

'[he comPlainants fu

paid the more than 9

with car Parking and

price, but when

progress in co:

raised their grieva

were alwaYs

installments Provi

construction of flat.

The comPlainant

respondent(s) issu

9.

total net cost of flat

Page 6 of 30

Complaint No. 2195 of 2018

. Flat was booked on 03'07'2010

ssession was 03.07 .2013'

tted that the respondent had raised

mplainant as Per PaYment Plan and

ands time to time. The demand on

excavation work" was raised on

r submitted that he has alreadY

amount i.e. Rs. 1,LL,80,798 I - along

er allied charges of actual purchase

ainants observed that there is no

of subject flat for a long time, theY

to respondent. Though c:omplainants

and willing to PaY the remaining

that there is Progress in the

submitted that on 07 '06'201'4'

a statement of account which shows

s Rs. 1.,20,41,9681- called amount was
[sgil
t" "j
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Fl,s. 1,11,,80,798/-

1 ,t1,80 ,7 98 I -.

tlhe comPlainant sub

regularly visiting to t

r:onstruction site and

rallotted flats, but all

[hem. The comPla

understand/know t

towers seem to be

finishing and land

here that resPo

cladding" on 05.0

complete the co

flat as per due date.

The comPlainants

flat with intention

in their own flat' I

party at the time o

possession of fullY

10.

1,1.

surface Parking, Ia

PageT of 30

Complaint No. 2195 of 2018

received amount was

tted that since JulY 2013 theY are

e office of respondent[s) as well as

aking efforts to get the possession of

in vain, in spite of several visits by

ls were never ber:n able to

actual status of construction' Though

ilt up but no progress is observed on

ng work. It is Pertinent to mention

t raised the demand of "on start of

012, thereafter respondent fails to

ction and handover the possession of

bmitted that they had purchased the

at after purchase, their family will live

was promised bY the resPondent[s)

receiving payment for the flat that the

nstructed flat along like basement and

scaped lawns, club/ Pool, school, EWS

\fl
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etc. as shown in b

handed over to the

vvork is comPlete

respondent(s) assu

llossession flat will

12. 'fhe comPlainant sub

rrction for the Presen

when the unilateral,

conditions were im

cause ofaction arose

l"t
I3
lhlzlur i

L

failed to handover

buyer's agreement.

December, 201,4

handover the

cause of action a

on: aJ FebruarY 201

many times till da

the respondent(s) a

the assurancesl'l
sil

would be delivered

Page B of 30

complaint No. 2195 of 2018

ure at the time of sale, would be

mplainants as soon as construction

by September, 201,4. Thereafter,

to comPlainants that PhYsical

handover bY JulY, 2013.

that for the first time cause of

arose in SePtember, 2010,

arbitrary and one sided terms and

sed on comPlainants. Second time

fuly, 2013, when the resPondent(s)

possession of the flat as Per the flat

, the cause of action arose in

the resPondent[s) PartY failed to

ion of flat as per promise. Further, the

arose on various occasions, including

;b) fanuarY2OL6;c) fune ?}L9,and on

when the Protests were lodged with

ut its failure to deliver the proiect and

given by them that the Possession

a certain time. The cause of action is
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alive and continuing

trme as this hon'ble a

lr! an order of iniu

orders.

Complainants furthe

right to file com

rlompensation.

1,4. Ihe comPlainants fu

to withdraw from P

obligation therefore

under section 1B[1)

pay them interest at

delay till the handi

Isstres raised bY the co

13.

-l i.

ii.

Complaint No. 2195 of 2018

d will continue to subsist till such

thority restrains the respondent[s)

ion and/or Passes the necessary

submitted that theY reserve their

officer for

submitted that theY do not want

Promoter has not fulfilled his

as per obligations on the Promoter

roviso, the promoters are obligated to

le prescribed rate for every month of

over of the Possession.

lainants:'

Whether the oper has violated the terms and

conditions of fl

Whether there

t buyer agreement?

s any reasonable iustification for delay

to give n of flats?

Page 9 of 30
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iii. Whether comPlai

every month of

the handing over

RERA Act.?

i'u. Whether ResPo

and is entitled

Respondent?

Reliefs sought bY

To pass an

Respondent Pa

rate for every

possession till

amount (comPl

Real Estate [Re

Pass an appro

parties to PaY

Pass an apPro

i.

ii.
r-lriJ ,: )

Il.: '.l I

IE i;/

lg ir
r_l iii.

parties to refra

Page 10 of30

Complaint No. 2195 of 201'B

nt(s) are entitled for interest, for

lay from due date of possession till

f the possession under section 1B of

t can IevY VAT on Complainants

deposited tofor refund of VAT

ppropriate award directing the

ies to pay interest at the prescribed

month of delaY from due date of

handing over the possession, on paid

te in all respect) [as per section 18 of

ation and DeveloPmentJ Act, 2016)'

ate award directing the Respondent

nd the VAT amount Rs' 7,1'4,106f -

ate award directing the Respondent

from demand of GST.



ffi
ffi
{dr}n qrii

ER&

UGRAM

v. Pass an aPProP

parties to refrain

Respondent maY

giving effect

incorporated in

vi. Respondent Pa

and seek

regarding i

road, water, s

before handing

flats.

vii. ResPondent Pa

the club house

while handing

viii. ResPondent Pa

for third Party

areas ofthe fla

the "suPer are

Page 11 of 30

Complaint No. 2195 of 2018

:e award directing the ResPondent

m demand of cost escalation'

kindly be directed to

the unfair clauses

refrain from

unilaterallY

e flat buYer agreement.

may kindlY be directed to comPlete

)ssary governmental clearances

ctural and other facilities including

, electricitY, environmental etc'

r the phYsical Possession of the

may kindlY be directed to hand over

d car parking complete in all respects

of the flats.

may kindlY be directed to Provide

udit to ascertain / measure accurate

and facilities, more particularly, as to

and "built-uP area".

I*ll-
lg
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Respondent PartY

the possession of

not later than 6

complete in all

documents for

of the resPective

by the ResPonden

e respondents I

proached this hon'

leged grievances wi

terial facts Pertain

istorting and/or

ilation with rega

bmitted that the

ecisions has laid dc

urt for anY relief,

ent and/or

e same amounts to

ut also against the

Page 12 of 30

Complaint No. 2195 of 2018

may kindlY be directed to handover

t to the allottee immediatelY and

nths from the date of judgment,

and execute all required

nsferring/ conveying the ownership

ats.

ritted that the cclmPlainants

le authority for redressal of their

unclean hands, i.e. by not disclosing

ng to the case at hand and also, bY

ting the actual factual

to several aspects' It is further

on'ble APex Court in Plethora of

L strictly, that a party approaching the

ust come with clean hands, without

isrepresentation of material facts, as

fraud not only against the respondent

rt and in such situation, the complaint

ix.
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is liable to be dismissed

adiudication.

In this regard, refere

instances which

rnisrepresentation on

i. The comPlai

through a bro

conducting due

geographical

financial viabili

that comPlaina

unit in question

same in the

slump in the r

filed the Presen

the agreement.

The comPlaina

AuthoritY that

an additional

1,6.

ii.

i

lru '- it,,.. i ils i,lI .- -,' , IIr- axl
lE icllI =:l

'Ll

Complaint No' 2195 of 20L8

t the threshold without any further

may be made to the following

blish concealment/ suPPression/

he part of the comPlainants:

ts approached the resPondents

', namely "Ashwani Services" after

iligence of the relevant real estate

:et and after ascertaining the

of the same. tt is further submitted

are investors and have booked the

to yield gainful returns by selling the

market, however, due to the ongoing

estate market, the complainants have

purported complaint to 
"vriggle 

out of

ts further concealed from this Hon'ble

pondents provided the complainants

nefit in the form of timelY PaYment

Page 13 of 30
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discount [TPD]

the cost of the uni

The comPlainan

the fact that no

project were Pr

However, comP

construction u

dated 29.07

t5.03.2017, 2

29.07 .20t7 , 0

08.11.2018, 2

1,4. The resPondents sut

complainants are t

22.03.2019 and

scope/ambit of the

parties, which form

between the Parti

entered into the sa

open eyes and is

talurtbI<
IC,
lr-
lzlur

t-)(

that the relief(s)

Page 14 of 30

Complaint No. 2195 of 2018

Rs.4,25,8 09.81. I - therebY reducing

purchased bY the comPlainants'

in the entire comPlaint concealed

pdates regarding the status of the

ed to them bY the resPondents'

nts were constantlY Provided

016, 07.09.201,6, 20.01,.2017 '

04.2017, 24.05.2017 , 23.06.20t7 '

2018, 07.05.2018, 15.06.2018,

12.2018, Lg.ot.20l9, 23.02.2019'

9.04.20L9.

itted that the relief(sJ sought by the

justified, baseless and beYond the

ent dulY executed between the

a basis for the subsisting relationship

It is submitted that the complainants

agreement with the respondents with

nd by the same. It is further submitted

ught by the complainants travel way
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beyond the four wal

between the Parties. I

w'hile entering into

bound bY each and

including clause-3'3

case of delaY in del

the resPondent.

15. "lhe resPondents

executed Prior to the

shall be binding on

The resPondent sub

complainants is also

required to be refer

the parties vide cla

view of the amendt

and Conciliation

liable to be referred

t7. The resPondent su

possession being

t6.

Complaint No. 2195 of 2018

of the agreement dulY executed

is submitted that the complainants

e agreement has accePted and is

clause of the said agreement,

ich provides for delayed penalty in

of possession of the said floor bY

tted that the agreements that were

of the project under RERA

parties and cannot be reoPened'

tted that the complaint filed by the

e to be dismissed and the matter is

to an arbitrator as agreed between

33 of the flat buYer's agreement' In

t made in section B of the Arbitration

lgg6,the present disputes/claims are

Arbitration.

itted that the proposed timelines for

thin 36 months from the date of

Page 15 of 30
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booking along with 1

force maieure circu

control of the

h,ave indulged in

rnrhereas the FBA

submitted that cons

complete and the

grant of occuPatio

:ruthoritY and is awa

endeavouring to o

:shortlY. It is further

i. The parties had,

[clause 14 of

agreed that su

the comPlainan

agreement, the

possession of

months of boo

180 days.

Complaint No. 21'95 of 2018

days of grace Period was subiect to

ces and circumstances beYond

ents. However, the comPlainants

reading of the clauses of the FBA

to be read as a whole. lt is further

ction of the flat in question is

ndents have alreadY aPPlied for

certificate before the statutorY

ng the same. The resPondents are

possession of the flat in question

bmitted as follows: -

e clause 3.1 of the said agreement

e application for allotment), dulY

to force maieure and comPliance bY

of all the terms and conditions of the

respondents ProPosed to hand over

e flat to the comPlainants within 36

ng along with a further grace period of

Page 16 of 30
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ii. Vide clause 3'3 o

further dulY agr

subject to the co

respondents fail

months from the

flat with 180 da

majeure clause,

complainants co

ft. for every mo

shall be done

conveyance d

i ii. Vide clause 3.5

further agreed t

the constructi

circumstances

the resPonden

reasonable ex

construction.

It is submitted

question were

F;1

lrg;l
l" " l

iv.

Page 17 of 30
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the flat buYer's agreement, it was

d upon between the Parties that

itions mentioned therein, in case the

o hand over Possession within 36

date of booking/registration of the

as grace Period, subiect to force

Le OPs shall be liable to PaY to the

pensation calculated @ Rs'5 per sq'

of delaY, the adiustmr:nt whereof

nly at the stage of execution of

the said agreement, the Parties had

at if the respondents fails to complete

of the flat due to force majeure

r circumstances beyond the control of

then the OPs shall be entitled to

ion of time for comPletion of

at the building plans of the project in

approved on 05.06.20L2 and the fire



HARERA
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scheme (with

27.04.2013 in

which was then

the year 2014,

certificate (OC) fo

known as "Park P

its N0C since th

per the

tower no. A [wi

B [with 2 wings

lo
I trrll-t<l(J
ll-lz
lu.
,-
D

occupation certi

units.

v. It is submitted t

been changed

implemented

department h

Complaint No. 2195 of 2018

e staircase) was aPProved on

of the apProved building Plans,

per the regulatory requirements' In

P has granted Part occuPation

towers D, E, F, G, H and !which are

after the fire dePartment gave

buildings have been constructed as

fire scheme and the 2 towers i'e'

2 wings MA 1 & MA 2) and tower no'

2016 wherebY

provided for ea

of Fire NOC,

A 3 & MA 4) in the Project for which

tOC) have been aPPIied have 140

that the fire stair case norms have

the concerned department in the year

one additional stair case has to be

tower and the said norms are being

th retrospective effect, therefore the

kept the grant of OC pending for want

despite the building having been

per the aPProved fire scheme dated
constructed

Page 18 of 30
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l"ltrill-l$:tItr;i
lfr i;rIf ;;l
15 riL:

27.04.2013 for

circumstances

representation

Bodies , Governm

NOC) to consider

the resPondents

case within one

respondents in

towers. The E

13.06.18,

when NOC was

expired on 15.0

for 31 daYs in

the buildings

positive rePo

respondents, o

one year extens

and the said

Complaint No. 2195 of 2018

e proiect in question. In these

respondents have given

The Directorate of Urban Local

nt of HarYana (who grants the Fire

ng the NOC with a condition that

ll construct the additional stair

of such NOC which will helP the

.aining 0C for these twr:l remaining

rnment granted the request on

r the same was granted from the date

applied i.e. on t6.07 '17 and which

.18. Thus, the NOC was onlY granted

'ect. It is further submitted that since

fit for grant of OC and there are

from all the dePartments, the

17.07.2018, requested for an effective

on of Fire NOC i.e. from the date of NOC

uest is Pending with the Director'

ies and is under active considerationUrban Local

Page 19 of 30
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and there is

respondents wou

It is submitted th

giving timelY

affected bY delaY

allottees of Mansi

l'ii. It is submitted t

agreed with

conditions of

vi.

proposed timeli

any issue with

therein. It is sub

diligentlY wor

Prime and eve

possession of t

at the earliest.

The resPondent

construction level

allotted to the com

likelihood that the request of the

be accePted.

t that the delay in construction and

ion to the comPlainants were also

n making timelY PaYments bY other

n in Park Prime.

that the comPlainants mutuallY

respondents with the terms and

e agreement and aPart from the

for possession clause, llever raised

to any other terms contained

itted that the respondents have been

upon the Project Mansions Park

endeavour is being made to offer

unit in question to the complainants

bmitted that the details of the

unitieved in the tower where the

ainants are located are as follows:

Page 20 of 30
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The resPondent

in question

offered sho

the unit in

marked as I

1,9.

DescriPl ion of Work Status

CompleteStructurl I Work

CompleteBrick Wr rk

CompleteInternal

Externa

Wall Co

Plaster

Plaster Complete

Complete

ComPleteDoor Fr

ComPIeteBalconl Railing

CompleteStone I ooring

lent subr

s comple

rtly. Rect

question

rnnexur€

ritted that the construction of the

[e and Possession for the same sha

rnt photograPh of the tower in w

is situated are annexed herewith

R7.

PageZ

e unit

rall be

which

th and

1 of30
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Detertnination of issues: -

Aliter considering the

reply bY the resPond

isrsue wise findings of t

I. With resPect to

the comPlainants

agreement dated 1

was to be handed

period of 180 daYs

of the flat. In th

allotment was ex

due date of han

computed from 03

been allowed to

to exigencies beY

AccordinglY, the

and hence, the Pe

computed as 5

The delay com

PageZZ of 30

submitted bY the comPlainants'

ts and Perusal of record on file' the

e authoritY are as under:

second and third issue raised bY

per clause 3.1 of the flat buYer's

.09.2010, the possession of the unit

over within 36 months Plus grace

rom the date of booking/registration

present case, an aPPlication for

ted on 03.07.2010' Therefore' the

ng over the Possession shall be

07.2010. Grace period of 180 days has

respondent for the delay caused due

control of resPondent'

ue date of possession was 03'01'2014

od of delay in delivery of possession is

rs B months till the offer of possession'

nsation payable by the respondent @
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Rs.5/- per sq. ft. Per

offering Possession

buyer's agreement i

agreement have

respondent and are

observed in Para 1

Pvt. Ltd. Vs. UOI

wherein the Bomb

",..Agreements en

were invariablY o'

prepared bY the

overwhelminglY i
delayed delivery,
obligations to
etc. Individual p

negotiate and had

As the Possession

03.01.2014, the au

has failed to fulfil

the Real Estate [R

As the Promoter

section 11(a)[a),

1B(1) Proviso

Page23 of 30

nth of super area for anY delaY in

the unit as Per clause 3'3 of flat

held to be uniust. The terms of the

n drafted mischievouslY bY the

ompletely one sided. It has also been

1 of Neelkamal Realtors Suburban

nd others, (W.P 2737 of 2077)'

I{C bench held that:

into with individuql Purchasers
sided, standard'format agreements

uilders/developers and which were

their favour with uniust clauses on

ime ior conveYqnce to the societY'

in oicupation/completion certificate

haseri had no scoPe or Power to

accept thes e one'sid e d ag r e ements 
"'

the apartmentwas to be delivered by

ority is of the view that the promoter

is obligation under section 11(4)[a) of

ulation and Development) Act' 201'6'

as failed to fulfil his obligation under

the promoter is liable under section

d with rule l-5 of the Rules ibid to pay
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interest to the com

L0.450/o, for everY

possession i.e. 03.01

II. With respect to fo

authoritY is of the

within its jurisdi

approach aPProP

Findings of the auth

turisdiction of the a

iurisdiction to d

compliance of obl

Sikka V/s M/s

compensation wh

officer if Pursued bY

notification no. 1/9

by DePartment o

jurisdiction of Real

shall be entire Gu

20.

project in question

Page24 of 30

lainant, at the prescribed rate i'e'

nth of delaY from due date of

014 till the offer of Possession'

issue raised bY the comPlaint' the

w that the present issue does not fall

The comPlainant is advised to

l forum regarding the same'

thority- The authority has complete

the comPlaint in regard to non-

ns by the Promoter as held in Sfmmi

MGF Land Ltd. Ieaving aside

is to be decided by the adiudicating

e complainant at a later stage' As per

I 2017 -ITCP dated 1'4'1'2'2017 issued

Town and CountrY Planning' the

te RegulatorY AuthoritY, Gurugram

gram District. In the present case' the

is situated within the planning area of

l!, at

lE iil
li E'l

[" 
"]
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Gurugram District, t

territorial j urisdiction

zt. The comPlainant mad

under section 34 (0

upon the Promoter'

necessarY directions

vvith the Provisions a

the Act.

22. r\s Per notification n

lssued bY DePartme

iurisdiction of Real

shall be entire Gu

project in question i

Gurugram district,

territorial iurisdicti

The comPlainant

issued bY the autho

the promoter to

23.

Complaint No. 2195 of 2018

re this authoritY has comPlete

deal with the Present comPlaint'

a submission before the authoritY

ensure compliance/obligations cast

The comPlainant requested that

issued to the Promoter to comPlY

I fulfil obligation under sr:ction 37 of

1 / gZ I 2OL7-1TCP dated t4'12'2017

of Town and CountrY Planning' the

RegulatorY AuthoritY, Gurugram

m District. tn the Present case' the

siilated within the planning area of

erefore this authority has complete

to deal with the present complaint'

uested that necessary directions be

ity under section 37 of the Act ibid to

ply with the provisions of the Act and

S.to fulfil its obligati

Page 25 of 30
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Regarding contentio

respondent in rePlY,

opinion that it has bee

Hon'ble SuPreme Co

Corporation Limited

(2012) 2 SCC 506'

remedies Provided u

in addition to and n

lorce, consequentlY t

refer parties to arbit

the parties had an a

25. Further, in Aftab

and ors., Consumer

the arbitration cl

complainants and

jurisdiction of a cons

Supreme Court in

and as Provided in

r
Irj i"
I L,, :..

lg gi/

L]
the law declared bY

Page26 of 30

of Arbitration raised bY the

e authoritY is of the considered

held in a catena of judgments of the

rt, particularlY in National Seeds

'. M. Madhusudhan ReddY & Anr'

herein it has been held that the

er the Consumer Proteclrion Act are

in derogation of the other laws in

authoritY would not be bound to

ion even if the agreement between

itration clause.

and Ors. v. Emaar MGF Land Ltd

no. 707 of 2075, it was held that

in agreements between the

builders could not circumscribe

mer. This view has been upheld by the

il appeal no.23 5t2-23513 of 2Ol7

rticle 141 of the Constitution of India'

the Supreme Court shall be binding on

use
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all courts within the te

authoritY is bound bY

Arguments heard'

hs per clause 3.1 of t

16.9.201,0 for unit No'

irn proiect " Mansions

possession was to

rvithin a Period of 36

the date of bookin

'which comes out to

linked plan. However

unit in time. Com

to the resPondent

1-,20,41,968 /-.

It was stated bY the

they have aPPlied f'

evidence in su

Eg directed to hand ov

Page27 of 30

tory of India and accordinglY, the

e aforesaid view.

Builder BuYer Agreement dated

!-404,4th Floor, Tower Mansion 1'

ark Prime", Sector 66, Gurugram'

handed over to the comPlainant

nths + 180 daYs grace Period from

:gistration of the flat i'e' 3'7 '201'0

03.01.2014. It was a construction

the respondent has not delivered the

has alreadY Paid Rs'1,11,82,5841'

inst a total sale consideration of Rs'

unsel for the respondent at bar that

r OC but theY failed to Produce any

of their contention' Respondent is

r the flat unit at the earliest'

Complaint No. 2195 of 2018
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As such, the comPlaina

charges at Prescrib

annum w.e.f 03.01.20

the Provisions of

(Regulation & Deve

Directions and decisions

After taking into

adduced and

exercising Powers

Estate [Regulation a

issues the following

interest of iustice ar

The resPonde

from the due

offer of the P

26.

ii.

prescribed rate

The arrears of

the comPlaina

order and the

t is entitled for delayed possession

rate of interest i.e. 10'45% Per

4 till the offer of possession as per

n 18 (1) of the Real Estate

nt) Act,201,6.

f the authoritY:-

ieration all the material facts as

by both the Parties, the authoritY

:ed in it under section 3i' of the Real

d DeveloPment) Act, 20t6 herebY

directions to the respondent in the

to pay the interest at the

i.e. 10.45 o/o for every month of delay
.\., )

of possession i.e. 03fr22+14 till the

ion by the resPondent'

nterest accrued so far shall be paid to

tlrwithin 90 days from the date of this

fter monthly payment of interest till

Page 28 of'30
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offer of Possessio

subsequent mon

Complainantlk{di

after adiustment

period.

iv. The Promoter s

comPlainant wh

iii.

agreement.

v. Interest on the

shall be charged

1,0.450/o bY the P

granted to th

possession.

27. The authoritY has

against the Promot

and for that sePara

the resPondent u

(Regulation and

branch.

shall be Paid before L0th of each

to pay outstanding dues, if anY'

f interest awarded for the delaYed

all not charge anything from the

of the flat buYer'sis not Part

%

payments from the comPlainant'i

at the prescribed rate of interest i'e'

oter which is the same as is being

complainant in case of delaYed

ed to take suo-moto cognizance

for not getting the project registered

proceeding will be initiated against

er section 59 of the Real Estate

Iopment) Act, 2OL6by the registration

,J,rtf 'o\o'l**
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Zg. Case file be consigned
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be endorsed to regi

ts.-Jft,rmar)
Member
HarYana Real Es

Dated: 03.09.2019

Complaint No. 2L95 of 2018

the registry. Copy of this order will

on branch.

Ng-
(subhash Chander Kush)

Member

RegulatorY AuthoritY, Gurugram
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