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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

1. The present complaint dated 10.02.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act,201,6 (in short, the Act) read with rure 28 0fthe
Haryana Real Estate (Regulation and Development) Rules, ZO.I7 (in
shorr, the Rulesl for violation of section 11(4)(a) of the Acr wherein it
i,s inter olia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the p sion of the
Act or the Rules and regulations made thereunder or to the lottees as
per the agreement for sale executed lrfer se.

Unit and proiect related details
The particulars of unit details, sale consideration, the amo nt paid by
the complainant, date of proposed handing over the pos on, delay
period, ifany, have been detailed in the following tabular fo

A.

2.

int No.817 of2021

Information
Name and location- o?
the pro.iect

"ATS Triump", S"ct* 10
Dhanwapur, Gurugram

, Village-

Nature of the project Group housing colony
Project area 14.093 acres
DTCP License 63 0f 207-1 dared 16.07 t

till 75.07.2019

10 0f 2072 dated 03.02,20
tilJ 02.02.2020

11 valid

2 valid

Name of the licensee M/s Great Value HFL InE
Private Limited
M/s Kaanha Infrastructu
Limited

HRERA registered/
not registered

Not registered

Date of booking 06.03.201,4
age no. 19 of complaint

Allotment letter
dated

21.04.2014
no. 28 of repl

Date of execution offlat buyer,s
21.04.201,4
(As per annexure- 3 on p
18 of the comDlainrl

MOU dated

As per clause F of the
mou the complainant
shall be enritled for the
buy back option after

21.04.2074
(As per page no.43 ofcom

EeZof29

S. No. Heads

1.

2.

3.

4.

5.

6.

7.

8.

9.



expiry of 36 months
from the date of booking

Tri-partite agreeGf 21.04.2014
Aa per page no. 54 of reol

Unit no. 711,2 on l1,th floor, to iT
(As per page no. 19 ofthe
complaint

Super Area 3150 sq. ft.
(As per page no. 19 ofthe
complaint

Possession clause clouse 18 oI the
ogreement: Time of handing over
posse.tsron
Borring unforeseen circumstonces on(l
force majeure events cts stipulatecl

period of 36(thirty six)
g.race period ol6(six) months lrom rhe
date oI actuol stort of the construction
of a particulor towei buiut u pur cutor tower building in which
the registration lor allotment is mqde,
such dote sholl hereinofter refelred to us
"stipuloted d-ote , subject otwiy!to Umely
poyment. oI oll omounts incllding the
D,ostc sctte price, EDCIDC, IFIvlS, stanp
dury, registrotion fee; ond othef'chorges
os stipuloted herein or os moy be
demonded by tne compony lrotl lime to
time in this regord. ihe-aiu bf otciuot

which the foundotion of the
bu.ilding in which the siid api

the ollottee.
Date of commencement
ofconstruction ofthe
tower

Not provided on .eco.d

*HARER.
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-__*_._=..---l
Due date of delivery of
possession

27.70.2017

u nq ualified

[Calculated from the date of
agreement i.e.21.04.20.14 as date
ot commencement of construction
tower is not provided on tecord.l
[Crace period is included as ii is

B.

3.

I.

Facts ofthe complaint:

The complainant has made the following submissions: -
That the complainant, induced by various advertisements issued by the
respondent no. 1 for their housing pro.ject,,ATS Triumph,,situated at
sector-104, Gurgaon, Haryana, appried for alotment ofa flat. Thereafter
the complainant was allotted apartment bearing no. 7112 on 1 1th floor
in tower no. 7 vide allotment Letter dated 21.04.2014 for a total sale
consideration of Rs. 2,5g,00,000/_.

That a flat buyer's agreement was executed between the comprainant
and respondent no. I on 21.04.2014 wherein under clause 1g, it was
provided that the possession of the allotted unit/apartment shall be

II,

Payment plan S, bren tior r.hernEli!ilEfr li n
Total consideration Rs. 2 ,7 O ,81 ,25O / -

(As per payment plan on page no.
42 of com plaint)

13SI)- Rs. 2,58,00,000/-
(As per payment plan on page no.
41 of complaint

lotal amount paid by

complainant

Rs.2,59,.1 6,09t/-
(As alleged by the complainant on

no. 06 of complaint
Occupation Certificate 28.05.20-t9

no. 147 of re
Offer of possession 07.06.2019

no.140- 141 of repl
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given within 36 months with 6 months grace period from the date of
actual start of the constructic

the resistration or arrotment'il n:T#::T: :Jl:T:jil:.i
was under obligation to hand r

rhe grace period 
", 

u," 
",n,,1]i lloil.o':.,'l:T:::H 

r. apr t 2 0 17

That in order to make the payment to the respondent no. 1, the
complainant applied for a housing Ioan with the ICICI Bank, for Rs.
2,09,84,600/- and same was sanctioned vide letter dated 31.03.2014.
That thereafter, on 2L.04.2O14, a memorandum of understanding was
entered into between the complainant and the respondent no. 1

wherein under clause 3, the respondent no. 1 acknowledged the receipt
of a sum of Rs.37,42,201/_. Under clause 5, of the said MO[J, it was
further agreed that the complainant shall be liable to initially pay the
loan processing charges to the bank for obtaining the bank loan.
However, upon buy back after expiry of 36 months the respondent no.
1 shall be liable for foreclosure charges, processing fees and any other
charges of the bank/financial institution levied on the complainant.
Under clause g, it js further provided in the said MOU that, the
complainant has right to call upon the respondent no. 1, to purchase the
aforesaid apartment at the premium of Rs. 2000/_ per sq. ft, and the
respondent no. 1 shall be liable to purchase the same within 30 days of
expiry of 36 months from the due date of the booking. The respondent
no. 1 shall over and above the premium amount also be liable for refund
of the entire principre amount paid by the comprainant. In case of deray
in making the payment of repurchase price by the respondent no. 1 to
the comprainant beyond 30 days, the respondent no. 1 shal be riabre to

III.

IV.
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pay interest @ 1g7o per annum for the period of delay on the total
repurchase price payable to the complainant.

vl That the comprainant met the representatives of respondent no. 1 and
asked them to re_purchase of the said apartment as per the terms and
conditions of said MOII. However respondent no. 1 failed to buy back
the apartment and make the payments in accordance with said Mou.vll. That after visiting the project site and the comprainant was shocked to
see that there was no construction activity going on at the site. The
respondent no. 1 neither made the refund of the said amount nor gave
any communication to the complainant.

vlll That respondent no. r had promised and undertaken to the
complainant that the pro.iect shall be completed and possession be
handed over within the stipulated time period by the month of
20 04 2017 with a grace period of 6 months but respondent no. t has
miserably failed and defaulted in completion of the proiect and
handing-over the possession of the booked apartment on the agreed
date. Neither the refund was made. Therefore, the default on the part of
respondent no. t has occurred and is still continuing.
Reliefsought by the complainant:
The complainant has sought following relief(s):

5.

I. Directtherespondentno. 1 to refundanamountof Rs. 2,59,16,091/_
paid by the complainant along with prescribed rate of interesr.

On the date of hearing, the authority explained to the
respondent/promoter about the contraventions as alleged to have been
committed in relation to sedion 11(al (al ofthe ACt ro plead guilty or
not to plead guilry.

Reply by the respondent no. 1/builder.

c.

4.

f;".pnr* N" 8l? rf ,C,x i,]

D.

Page 6 of 29



8 HARERA
ffi eunuenavr

6. The respondent-builder l.ty way of wriften reply submitted the
following submissions:

L That the complaint is not maintainable for the reason that the
agreement contains an arbitration clause which refers to the dispute
resolution mechanism to be adopted by the parties in the eyent of any
dispute i.e. clause 39 ofthe buyer,s agreement.

u rhat the comprainant has not approached this Hon,bre Forum with
ciean hands and has intentionally suppressed and concealed the
material facts in the present complaint. The present complaint has been
filed by him maliciously with an ulterior motive and it is nothing but a
sheer abuse of the process of law. The true and correct facts are as
follows:

That the respondent is a reputed real estate company having
immense goodwill, comprised of law abiding and peace loving
persons and has always beiieved in satisfaction of its customers.
The respondent has developed and deiivered several prestigious
proiects in and around NCR region such as ATS Greens_I, A.l_S
Greens-lt, ATS Village, ATS paradiso, ATS Advantage phase_t &
Phase-ll, ATS One Hamlet, ATS pristine, ATS prelude & ATS Dolce
and in these proiects large number of famiries have arready shifted
after having taken possession and Resident Welfare Associations
have been formed which are taking care of the day to day needs of
the allottees of the respective projects.

That the complainant, after checking the veracity of the project
namely, 'ATS Triumph,. Sector 104, Gurugram had applied for
allotment of a residential unit and aged to be bound by the terms
and conditions of the documents executed by the parties to the

l- c".il;N" 8r? "Do, Ii
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mortgage/charge/transfer/sell/assign or part with the possession
of the apartment to any person/bank/financial institution.

That the buyer's agreement was executed on 21.04.2014. The Real
Estate (Regulation and Development) Act, Z016 was not in fr.lrce
when the agreement was entered into between the complainant
and the respondent. The provisions of the Real Estate (Regularion
and DevelopmentJ Act, 2016 thus cannot be enforced
retrospectively.

That it was agreed that as per clause 4 of the buyer,s agreement, the
consideration of Rs. 2,5g,00,000/_ was exciusive of other costs,
charges including but not limited to EDC/lDC charges, maintenance
deposit, power back up, electricity meter charges, stamp duty and
registration charges, service tax, proportionate taxes and
proportionate charges for provision of any other items/facilities.
As per clause 12 of the buyer,s agreement, timely payment by the
complainant of the basic sale price and other charges as stipulated
in the payment plan was to be the essence ot the agreement.
That for making the payment towards the sale consideration the
complainant opted for loan to purchase the said apartment and
entered into a tripartite agreement dated 21.04.2014 with ICICI
Bank and the respondent. It was agreed vide several clauses of
tripartite agreement that without the prior consent of the ICI.I

unit

the

Comdlaint No. B17 ot 2021

complaint. That based on the application of the complainant,
no. 7112, tower no.7 was allotted to the complainant by
respondent vide allotment Ietter da ted ZI.O4.ZO14.

the complainant would not

I'age B of 29
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I.

7. That the possession of the unit was subiect to the occurrence of the force
majeure events. The implementation ol the said project was hampered
due to non-payment of instalments by allottees on time and also due tothe events and conditions which were beyond the control of the
respondent and which have affected the materially aff.ected the
construction and progress of the proiect. some of the Force Majeure
events/conditions which wer
arrected the impre.",,,,,"" ;|n: o1:,'l: ::::::::'::j::f "'o'""'o

That the possession of the unit was supposed to be offered to the
complainant in accordance with the agreed terms and conditions of
the buyer's agreement.

to Demonetization: fonly happened second time in 71 years of
independence hence beyond control and could not be foreseenl.
The respondent had awarded the construction ofthe project to oneof the leading construction companies of India. The said
contractor/ company could not implement the entire project for
approx. 7-8 months w.e.f from 9

the central Government,rrJ"ttX"r,.:rH;';iruil'::
demonetization. During this period, the contractor courd not make
payment to the labour in cash and as maiorjty of casual labour
force engaged in construction activities in India do not have bank
accounts and are paid in cash on a daily basis. During
Demonetization the cash withdrawal limit for companies was
capped at Rs.24,000 per week initially whereas cash payments to
Iabour on a site ofthe magnitude of the prolect in question are Rs.

Comdlaint No. 817 of 2021
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3-4 lakhs per day and the work at site got almost halted for 7_g
months as bulk of the labour being unpaid went to their
hometowns, which resulted into shortage of labour. Hence the
implementation of the project in question got delayed due on
account ofissues faced by contractor due to the said notification of
Central Government,

Further there are studies of Reserve Bank of India and
independent studies undertaken by scholars of different
institutes/universities and also newspaper reports of Reuters oi
the relevant period of 2OL6-17 on the said issue of impact of
demonetization on real estate industry and construction labour.

Demonetization.

f a"-,,r--"",;rrr!

Demonetization,

Bank of India at

In

it has

page

the report- Macroeconomic Impact of
been observed and mentionerl by Reserve
no. 10 and 42 of the said report that the

Furthermore, there have been several studies on the said subject
matter and all the studies record the conclusion that during the
period of demonetization the migrant labour went to their native
piaces due to shortage ofcash payments and construction and real
estate industry suffered a rot and the pace of construction came to
halt/ or became very slow due to non_availability of labour. Sonre
newspaper/print media reports by Reuters etc. also reported the
negative impact of demonetization on real estate and construction
sector.

12 and started showing improvement only in April 2017.

Page 10 of29
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It.

That in view of the above studies and reports, the said event ot
demonetization was beyond the control of the respondent, hence
the time period for offer of possession shourd deemed to be
extended for 6 months on account of the above.

: In last four
successive years i.e. 201S_2016_201,7-2 018, Hon,ble Nationai
Green Tribunal has been passing orders to protect the
environment of the country and especially the NCR region. The
Hon'ble NGT had passed ordr
vehicres in NCR region. 

^,." 
;::::;ljTJn:,T::::;;:.,j

with regard to phasing out the 10 year old diesel vehicles from
NCR. The pollution levels of N
coupre of years at,n.,,r" or.,rlffi i:ffi l,il:ffi ]:: j:;
year. The Contractor of Respondent could not undertake
construction for 3_4 months in compliance ofthe orders ofHon,ble
National Green Tribunal. Due t
4 monrhs as rabou. *",, o,.u ,lln'lo*i::iH:ff.f::il:;
in shortage of labour in April -May 2015, Noyember_ December
2016 and November_ December 2017. The district administration
issued the requisite directions in this regard.
In view of the above, constru
arrected ror 6-12 ro,,n, ru",o,'i'j:r",*:,j,Jil;:,.ff :::]
conditions which were beyond the control of the respondent and
the said period is also required to be added for caiculating the
delivery date of possession.

Non-Pavment of Instalments by Allottees: Several other
allottees were in default of the agreed payment pian, and the

III,

Page 11of29
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payment of construction linked instalments was
made resulting in badly impacting and
implementation of the entire project.

: Due to heavy
rainfall in Gurugram in the year 2016 and unfavorable weather
conditions, all the construction activities were badly affected as the
whole town was waterrogged and gridlocked as a result of which
the implementation of the project in question was delayed for
many weeks. Even various institutions were ordered to be shut
down/closed for many days during that year due to
adverse/severe weather conditions. The said period is also
required to be added to the timeline for offering possession bv the
respondent.

8. That the respondent after completing the construction of the unit in
question, applied for the grant of the occupation certificate on
03.10.2016 and the same was granted by the concerned authorities on
28.05.20i,9. The respondent off,ered the possession of the unit to the
complainant immediately vide letter dated 07.06.2 019. The complainant
was intimated to remit the outstanding amount on the faiiure of which
the delay penalty amount would accrue.

9 That the comprainant, namely shairendra Kumar Agarwar., has fred an
application dated 29.07.2022 seeking the impleadmenr of tCtCl Bank as
a necessary party to the present proceedings. The said apprication was
duly allowed by this Authority, and respondent no. 2 was directed to file
a reply thereto. However, despite the lapse of considerable time, no
appearance has been made on behalf of respondent no. 2, nor has any
reply been filed before this Authority in response to the said application.

delayed or not

delaying the

Comdlaint No. 817 of2021

IV.

Page 72 of 29



SHARERT
s-eunuennnr

Therefore, in view ofabove, the defence ofthe respondent no. 2 is hereby
struck off.

10. Copies of all the relevant documents have been filed and piaced on rhe
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and written
submissions made by the parties and the same have been perused.

E. lurisdiction ofthe authority
11. The respondent no. 1 raised a preliminary su bmission/obiection that

the authority has no.iurisdiction to entertain the present complaint. The
obiection of the respondent no. 1 regarding rejection of complaint on
ground ofjurisdiction stands rejected. The authority observes that it has
territorial as weli as subject matter iurisdiction to adjudicate the present
complaint for the reasons given below.

E.l Territorialiurisdiction

12. As per notification no. t /92/20L7-7TCp dated 14.12.2017 issued by
Town and country planning Department, the.iurisdiction of Rear Estate
Regulatory Authority, Gurugram sha be entire curugram District for
all purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District. Therefore, this authority has complete territorial lurisdiction
to deal with the present complaint.
E.ll Subiect matter iurisdiction

13. Section 11(a)(aJ of the Act, 2016 provides rhat rhe promoter shall bc
responsible to the allottee as per agreement for sale. Section 1 1(41(aJ is
reproduced as hereunder:

Section 11,,,.,[4) .lhe promoter shall-
(a) be responsible for allobligotions, responsibilities ond Iunctr)nsunder the provisions of this Act or the rulu orl ,unu,oi,Lni'ror"

t-c"rdr"^,;,rd;l'l

Page 13 of 29
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Complaint No. 817

dnd reiteroted in case of M/s Sana Realtors privote
Vs Union of tndia & others SLp (Civit) No. 13005 ol
72,05.2022wherein it has been laid down as under:

ot2

thereunder or to the ollottees os per the agreement for sqle, or tothe association of ollottees, os the case moy t 
", 

titt ,i" ,onirorru
of oll the oportments, plots or btttldings, os ,n" ,"r" ,r, i",tr" *"ollottees, or the commo
com petent outhority, 

": ;::;,? ;:;f::iation 
of o t tottees or the

Section 34-Functions of the Authirity:
34A of the Act provides to ensure complionce of the obltqotions
cast upon the promoters. the ollottees ord th" r"ot 

"rtrt" oqert,under this Act and the rules and regulotior, .rr" ,n"r"rr)))r.14 So, in view of the provisions of the Act quoted uuou", tt 
" 
,rtt o.ity t rs

complete jurisdiction to decide the complaint regarding non_
compliance of obligations by the promoter Ieaving aside compensation
which is to be decided by the adiudicating officer if pursued by the
complainant at a later stagc.

15. Further, the authority has no hitch in proceeding with the complaint
and to grant a relief of refund in the present matter in view of the
judgement passed by the Hon'bre Apex court in Newtech promoters
and Developers private Limited Vs State of lt.p. and Ors. 2020_2021
(1) RCR (c) 3s7

Limited & other

2020 decided on

'-'86'. From the scheme of the Act of wh.rc.h a detatred reference hos been mode andtokins note of power of odiudicotion detn*"a *i*, iiZ ii), t;;.;;;;:;;;i:,ry ,rd
11!i!,:.r:,rn 

oflicer,..whot linolly .utts out ts thot otthough the Act tndrcotes theatsltncL expressions like refund'. ,ntprest 
.. penol.ty. a;;:;.;;;;;;'r',":;ii;i;r,",r,reodingolSectionslBandtgtleorlvmanifeststiotwhenit[o."ii",rqrro"J,h"

X:;;::;:,i,,':f:;;:":::!;;"*':":,:"in'' o' ai'",,,i,s )o"v.i,"iiii,lli*, p,
aurhority whi hos the power rn 

1-l,ty ond-tnter,est lhereon it is tie regulotory
comploint o, ,n" ,""."'i,iJ^ri,i")" ,r"'o'''" 

ond determlne the outcome of o

oaluas,ns co.p"n",-o;,;;;;;; ,;i;;;;; ,:;;";,'",:r::;:::,";,::,';"i{?;::;",:;!,;l
odjudicottng olfrcer exclusively hos the power to determtne, keepng in view Lhecollective teoding of Section 7j reod u
unae,s",rionj, ii,-i+",',';;;;,1 ,' ,' ;i;":::h^:"c.rton 

z2 olthe Act t f rhi odludtcotton

rctn"-oaluarcotiisitfi;;;;,';;'r:;;:l::i::::',';::;?r":i::ii:{;::;r;i
?.?,,,:1 

yopp of the powers ond functnns ol rhe ad 1i d tcot tng' oti{"i unal.\ectton 7l ond tholwould bcogoin\LthemondoLcoltheAct 20tt i,,'

Page 14 of 29
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16. Hence, in view of the authoritative pronouncement of the Hon,ble
Supreme Court in the cases mentioned above, the authority has thejurisdiction to entertain a complaint seeking refund of the amount and
interest on the refund amount.

F. Findings on the obiections raised by the respondent no. 1.
F'r o-biection regarding iurisdiction of the comprainl w.r.t thebuyer,s asreement execured prio.,";.;i";I;;;;lje or the Act.17. The respondent no. 1 submitted that the compl"int is neither

maintainable nor tenable and is liable to be outrightly dismissed as the
apartment buyer,s agreement was executed between the parties prior
to the enactment of the Act and the provision of the said Act cannot be
applied retrospectively.

18. The authority is of the view that the provisions of the Act are quasi
retroactive to some extent in operation and would be applicable to the

;Tffi:.}:;;:;:,,. 
*en priortocomins into operation or

Act nowhere provides, r".'ff 'J:' .:l:[:ffi l::TiT.::::
agreements would be re_written after coming into force of the Act.
Therefore, the provisions of the Act, rules and agreement have to be
read and interpreted harmoniously. However, if the Act has providedfor dealing with certain specific provisions/situation in a
specific/particular manner, then that situation wiil be deait with in
accordance with the Act and t
or the Act and the rures. * 

he rules after the date ofcoming into force
umerous provisions of the Act save the

provisions ofthe agreements made between the buyers and selers. The
said contention has been upheld in the landmark judgment ol

Complaint No. 817 of 2021
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Neelkomol Realtors Suburban pv- Ltd. Vs. llOI ond others, (W,p
2737 of2017) decided on 06.12.2017 and which provides as under:"119. IJnder the provkions ol Sectio,n 

-18, 
the delay tn hqnding over thepossession would I

agreement sor sole:-countecl 
fr'om .the dote menttonld in the

o,i*toit,',"oist,if ililli'r;:';r!i^'i;;i::[;Z,";:i!",::1,;i;i
the promoter is siven,q facttity , *r,r"-r.ni.id*""i,riipt"r,o, o1project ond declate th( same under Se(tion o'iu.,"J"),
con tem pt ate 

rrew 
r i t i ;; ;;;; r;;:;'b;;;::: ;", ;; r;:, 

^* 
rl::: ;::

122. We hove olreody discussed thoL a_bove stctted provistons of the l]li RAore not retrospective,i:-:.1tur:.l,he! moy L".*." *r"rii" orr,rgo retroactive or quost..retroooive eifect iur rii" i, ,i",r,ni"*o ,n"
';i',ii:!,""{,'oi r,':;1a' "r nii,1 ,,,,.i" i""ii,,)!"i* ,n"
retospectivs s7 ,BsTile-t:.:-' :'*!! ro legBlote lcti hoving
,ut,,i,ngt"i,i,tini:;:i:::::,:,;:i,Xi,,;:,:i:,;irf 

W#::#i:I o rg e r p u b I i c i n terest_

::fr i;-,:,*iii{i"t:!i:ii;!{!';+'::::;,!:;i;:::::;
committee ond s"t"r!20" 

ot the hghest level by the Stonding

reports." 't Lommiftee which submtied B detaited
19. Also, in appeal no..173 of 2C

vs.tshwersinshr,rr,,,:t"li'i:j*'":ii':rt;r:;::::";r:::{:^
Hstate Appellate Tribunal has observed-

''tn ,!:::,,\:^r".! in view our oforesotd discussion,,.:::::-ii.i^.1p:!t* thot the provistons of Lhe

::::::t:u:-t: nm: ext nt i, op"rotir-oid "iitbi 
o

20. The agreements are sacrosanct save and except
which have been abrogated by the Act itseli Further,
buiider-buyer agreements have been executed in the

e n ti tted 
. to tne i n rc;ertTaZiye; ;;;;;,: ;r"' ;;;' r;" :;,, rI:r^easonob,te ro.te of interest as provid[d in nru ,i ifii" ,ri* irion e,std ed, u nfo ir o nd u nreo sonoble rote of ,r. p" r riirir-,,i.ri""ri,"ltn the ogreement Ior sole is liable to be ionorei.,, - ,.,.1,,."

we ore of the
Act ore fiuost

for the provisions

it is noted that the

manner that there
is no scope left to the allottee to negotiate any of the clauses contained
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therein. Therefore, the authority is ofthe view that the charges payable
under various heads shall be payable as per the agreed terms and
conditions of the agreement subject to the condition that the same are
in accordance with the plans/permissions approved by the respective
departments/competent authorities and are not in contravention of
any other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the contention of the respondent no. 1 w.r.t.
ju risd iction stands rejectcd.

F II obiection regarding comprainant is in breach of agreement fbr- non-invocation of arbitration
21. The respondent no. I submitted thatthe complaint is not maintainable

for the reason that the agreement contains an arbitration clause which
refers to the dispute resoluti

in rhe event or any dispure ;rT:T':iiI.,rJ.ji;Itr fi::
ready reference;

,"39. 
Dispute Resolution by Arbitrdtion

At.t or ony dirputes o,sng out or touching upon in relotton tn thp t.,-- ^,this Agreement or tts Lermlnotion includlng'ri;;,;r";r;;:,;:;,';;;i:;:";;ll
ofthe terms thereolond the respectiv(
,in,,'"n,,rri'o-.i,it;;;;';;,:::f :::::::;:,"i::ii;:;:1;r,i::r,;,;:
tholl be settled Lhrough orbtration_ fh" ort ,Lrot,on pioc"r,; ;r;;;r;;,,';:governed by the Arbitation ond Conl
dote A sole Arbitrotor. *ho ,holl ;':'o"on 

AcL 1996 os amended upto

oir"cto,, o1tr,e co.prry.;;;,;;;'; ,i 
nominated bv the Boord of the

o1tn" co.prny ot ruo,;;';;;;:,i;;,';;";::":;','":;:;:,';:i;:',,r:;,",1::
no 

,objection 
to thk oppointment, more porticulorly on the ground that theSole Arbitrotor, being appointed bv th(

tikety ro be 0,,*o ,i i,"*liiil ;,::::'o y,o,,*,", s of rhe comt,onv

proiesnsnolto'iher;":,i;,":,::;,i:::;:i,"'l:,'::::,,:,:::;,:::;:
exclusrve Junsdtalton tn oll motters
c 
_onc.ern 

i n g 
.th 

i s Ag re"r* r, r"n, o ri 
^rijl :;yr,::: :l r!:::::: ::r#i:imatter of thts agreement. lloth the Do

the fees ol the At bitr;r"; 
"' tttL Purttc\ in cquol Popottton \holl poy

Complainr No. g17
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22. The authority is of the opinion that the .iurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 ofthe Act bars the
jurisdiction of civil courts about any matter which falls within the
purview of this authority, or the Real Estate Appellate Tribunal. Thus,
the intention to render such disputes as non-arbitrabre seems to be
clear. AIso, section gg of th e Act says that the provisions of this Act shall
be in addition to and not in derogation of the provisions of any other
law for the time being in force. Further, the authority puts reliance on
catena of judgments of the Hon,ble Supreme Court, particularly
in National Seeds Corpordtion Limited v. M. Madhusudhan Reddy &
Anr. (2012) 2 SCC 506, wherein it has been heid that rhe remedies
provided under the Consumer protection Act are in addition to and not
in derogation of the other laws in force, consequently the authority
would not be bound to refer parties to arbitration even if the agreement
between the parties had an arbitration clause.

23. Further, in Aftab Singh and ors, v, Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of Z01S decided on 13.07.2017,the National
Consumer Disputes Redressal Commission, New Delhi (NCDRCI has
held that the arbitration clause in agreements between the complainant
and builder could not circumscribe the iurisdiction ofa consumer. .l.he

relevant paras are reproduced below:
"49_ Support to the obove vlew is als.o-lent b! Sectton 79 of the recenttyenocted Reol Estote fReoula,, 

h ; i;"i ;;;,;; ;;; ")";:,i:,::',; :i i,!:;il"X:";,j,: ;: ;1,:i!",' 
*,,

',29. Bor ofjurisdictio, _ uo ,irit ,ouririiit irr" ,"r'r,oil,ii,i, ,,,enlerloin onl <uit or pt ot pedtn.q tn rerDeLt of rr" *",1...,,-i,.,
th e A u t h o r i ty o, t ni e o a t u a i c'a r i'n i' ;i ; ;' ; : ;i ;, ; ; ;"i; :"l'ribunal is empowered by or under this Ac ," a",i"ri,ii"rr)
no injunction sholl be granted by ony cou;, ;; ;r;-;; ;;;;;:|;
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in respect of on_y oction taken or to be token in pursuanceqny power conlerred by or under this Act_,,
It 

-con 
t.hus, be seen it oL *"iaa pror:irion expressly ousts the iuri.ofth.e civit courr in respect o[ony' nottir wii;h;;;h;;i;ri;;"I:;

11i!.1i:y:, 
estobtished unier 'Su 

b.sectton (t) oI sectrcn 20Adj ud icati ns ofJice r, opp"i, t"a iiii, i,i-*iii,,, i, iii"i!11,,",",Real Estate Appe ont Tribunat estabtishea ,ra"i siiiiir-ii 
"i ,Estate Act, is empowered rc dercrmine. n"rii ,, ,,)*' ,ir7"",dtct.um oI, the Hon'ble Supreme Court in A. eyyor.r.i irrpimouers/disputes, whit h Lhe Authoritp, ,rd", ii" n"rti:riril',

e.mpowered 
.to decide, ore non-orbitroble, n"*iriiirriiig ;'r;tiAgreeme,nl between the portrcs Lo such motters, which, to a loroeore similor to the dispuLes follmg for resolur;"; r;;;;;;;;;i';;"

24.

*HARER'
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t"l:,,r::_*-r r,, 
i 

t?,, *." un h esitotingly reject the org u ments on beho
i:,!!::: :! hotd. th a t an. Arbi ti;b; Zi; ;;; ;;r;';;;;):.: :;i;
1!-:1: :?. !,e 

tw.e e 
1 . t h e c o 

^ 
p t, i ii r, 

-, 
i i' ", ; ;' ;; ; ;d: ;c::::sc rib.e the i u ri sd i ction 

"f i cirir. *- i"*,- rZ^i,iiilJ'ra)
,.., ..amendmcnLs mode to Se.!ion B o[ th" ert,,rrorior)ri':"'""""'""'
While considering the issue of maintainability of a complai
consumer forum/commission in the fact of an existing
ciause in the builder buyer agreement, the Hon,ble Supre
case titled as M/s Emaar MGF Land Ltd. V. Aftab Singh i
petition no. Z629-30l2018 in civil appeal no. 23 S 12-23S 1
decided on 10.12,2018 has upheld the aforesaid judgement
and as provided in Article 141 of the Constitution of Indi
declared by the Supreme Court shall be binding on all courts
territory of India ancl accordingly, the authority is boun
aforesaid view. The relevant para of the judgement
Supreme Court is reproduced below:

2-5. This Court in the series ofjudgments os norrced obovep-ro-vtstons ol Consumer protection Act, 19g6 os well os A
1 996 a nd, lo id down thot ro^pto i, t uiii"'r' iir;; ;;"r" r;;r;;i;;";:",
i,::::,'-::',10t-^*:li te t here 

^beins 
o, o,bi t,o r io, os,ie:.e,procee.ding.s. before Consumer F"rr; ;r"; ;;'';;-;:""N;';';;

iill jlii! -!,9:::,mer 
Foru m on rejecti ns tte- o p pricitiin. itreo so.n lor n.ot i n terject ing p roceed i ngs u ni"; ;C;;; ;r;;' ;;;;;;';b: ;, ;,!:"::,,::!:!":::,i!:rotion osreem.Znt oy o,t tiii'in" )",*i) ,consumer protection er, i, 
" 
i".iii irriii"i'r;r';";;;r:::';;r",
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is a defect in any goods or service,s..l,he conplatnt meons any ollegqtrcn inwttinq mqde bv o Lonpruino hosorso brii ,,)otr,,|i ii'slrr,ition 21,1n1
l',ii:i:,:;r:#:l'.::I:"!"co."u'uti''i'i"ni"o'ti'i"i"nn,"i,"
c o u i 

1d. 
b1 ;,;,; ; ; ;;, ;;,1:!' :f 

"" :f :; r' 2,"1, :r"; i"/";,; : j;i:; :;nprovided to the consumer
noticed above.,, 

. which ts the oUect and purpose oi the Act os

25. Therefore, in view of the above judgements and considering the
provisions of the Act, the authority is of the view that complainants are
wer within right to seek a speciai remedy avaiiabre in a benenciar Act
such as the Consumer protection Act and RERA Act,20L6 instead of
going in for an arbitration. Hence, we have no hesitation jn holding that
this authority has the requisite jurisdiction to entertain the complaint
and that the dispute does not require to be referred to arbitration
necessarily. In the light of the above_mentioned reasons, the authority
is ofthe view that the objection otthe respondent no. 1 stands rejected.

F.llI Obiections regarding force maieure

26. The respondent-promoter raised a contention that the construction of
the pro.iect was derayed due to force majeure conditions such as various
orders passed by National Green Tribunal to stop construction during
the years 2015_2076-2017 _201g, dispute with contracror, non_
payment of instalment by allottees and demonetization. The plea of the
respondent no. 1 regarding various orders of the NGT and
demonetisation advanced in this regard is devoid of merit. The orders
passed by NGT banning construction in the NCR region was for a very
short period of time and thus, cannot be said to impact the respondent-
builder Ieading to such a delay in the completion. The plea regarding
demonetisation is also devoid of merit. Further, any contract and
dispute between contractor and the builder cannot be considered as a
ground for delayed compretion of project as the alottees wc,re not a

Page2O of 29
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party to any such contract. AIso, there may be cases where some of the
allottees have not paid instalments reguiarry but aI the aloftees cannot
be expected to suffer because ofthem. Thus, the promoter respondent
cannot be given any Ieniency on based ofaforesaid reasons and it is well
settred principre that a person cannot take benefit of his own wrong.

F.IV. Obiection regarding the complainant being investor.
27. The respondent no. t has taken a stand that the complainant is the

investor and not consumer, therefore, they are not entitled to the
protection of the Act and thereby not entitled to file the complaint under
section 31 0f the Act. The respondent no. 1 arso submitted that the
preamble ofthe Act states that the Act is enacted to protect the interest
of consumer of the real estate sector. ,fhe authority observed that the
respondent no. 1 is correct in stating that the Act is enacted to protect
the interest of consumer of the real estate sector. It is settled principle
of interp retation that preamble is an introduction ofa statute and states
main aims & objects ofenacting a statute but at the same time preamble
cannot be used to defeat the enacting provisions of the Act.
Furthermore, it is pertinent to note that any aggrieved person can file a
complaint against the promoter ifthe promoter contravenes or violates
any provisions of the Act or rules or regulations made thereunder. At
this stage, it is important to stress upon the definition or term a ottee
under the Act, the same is reproduced below for ready reference:

"2(d) "ollottee,'in relation h
towhomaptot,aparr*"rr:r'o:;:,:;;::::;?:::"W;i;::;:Z:
allotted, solcl (whether as freeholi or l*r"hotil'o;-'o,;;;;;u
transferred by the promoter, and includes th'" p"rron ,,nusubsequently acquires the soid allotment tnrougn n;, tronrf", orotherwise but does not in
aportment or buitding, 

"r 
rt::'::r:;;T::: n::":::2r:::0 

,'*

Comqlainr No. 817 of 2021
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"f 
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in view of above-mentioned definition of ,,allottee,, 
as well as all the

terms and conditions of the apartment buyer,s agreement executed
between promoter and complainant, it is crystal clear that the
comprainant are alottee(s) as the sub.iect unit was alotted to them by
the promoter. The concept of investor is not defined or referred in thc
Act As per the definition given under section 2 of the Act, there wi, be
"promoter" and ,,allottee,,and 

there cannot be a party having a status of
"investor". Thus, the contention of promoter that the allottee being an
investor is not entitled to protection of this Act also stands reiected.

Findings on the reliefsought by the complainant.
Relief sought by the complainant: The complainant has sought the
following relief(sJ:

. Direct the respondent no. 1 to refund an amount ofRs. Z,Sg,j,6,O91/_
paid by the complainant along with prescribed rate of interesr.

30. The complainant entered into a booking for a residential unit in the
project developed by the respondent no. 1 company, namely,,Triumph,,,
located at sector-104, Gurugram, on 06.03.2014. pursuant thereto, unit
no. 7712, situated on the 11th floor of tower 7, was ailotted to the
complainant vide allotment letter dated 2.1.04.201,4. Subsequently, a
builder-buyer agreement was duly executed between the parties on
27.04.2014. On the same date, a tripartite agreement was also executed
among the parties concerning the disbursal of a loan against the said
allotted unit, which outlined the details of the subvention scheme, its
duration, and the associated terms and conditions. As per the
stipulations contained in the builder-buyer agreement, the possession
of the unit was to be handed over within a period of 36 months along
with a grace period of 6 months from the date of actual start of the

G.

29.
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construction of a particular tower. The date of commencement ofconstruction was not on records therefore, the due date is calculated
from the date of execution of agreement, which comes out to be21.70.2077 incruding grace period of6 months as it is unquariried.

31. The complainant in its pleading has stated that MOU was executed
between the parties and

option or buyback ,-". ;,:;:;::::,H::T ;::::, #_
Therefore, the respondent no. 1 should refund the amount pajd by him
as per clause of buyback.

32. The Authority notes that the Complainant has annexed a copy ofthe
Memorandum of Understanding (MOUI at page 43 of the complaint. Asper CIause F of the said MOU, the Complainant was to be entitied to
exercise a buyback option after expiry of 36 months from the date of
booking. The date of bo

t m errame ro. tr, u u,yu,.oJ]lJ ;:j i::'j; ji ;:::1,':;:#:;
record and remains undisputed that the complalnant did not, at anypoint after the commencement of the buyback period on 06.03.2017,
approach the opposite party for the purpose of invoking or exercising
the buyback option as contemplated under the Memorandum ofUnderstanding. No corres

rormar request, -h",h".,^:.:,::;:': #ffi ::,'il:,,;*:'ffiJ; ;;record by the complainant to establish that any eflort was made toinitiate the buyback process in accordance with the agreed terms. In the
absence of any such material, the complainant,s claim remains
unsubstantiated and Iacks credibility.

33. The question ofrefund is now to be determined on the basis ofthe facts
and circumstances of the present case. The Authority notes that, as per

com$taint No. g17 of 2021
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clause 1B of the builder-buyer agreement dated 21.04.2014, possession
of the allotted unit was to be delivered within a period of 36 months
from the date of commencement of construction of the concerned
tower, along with a grace period of 6 months. However, the record does
not reflect the specific date of commencement of construction. In the
absence ofsuch evidence, the due date for possession is calculated from
the date of execution of the builder-buyer agreement, including the
stipulated grace period, which results in the due date falling on
21..1.0.2017. The total sale consideration for the unit was
<2,70,81,,250/- out of which the complainanr has paid a sum of
12,59,16,09 j, / -. 'l.he occupation certificate for the project was recejved
on 28.05.2019 and subsequently unit was offered for possession on
07.06.2019.

34. section 18(1) is appricabre only in the eventuarity where the promorer
fails to complete or unable to give possession ofthe unit in accordance
with terms ofagreement for sale or duly completed by the date specilied
therein. The due date of possession as per buyer,s agreement was
27.10.2012 and the allottees in this case have filed this complaint on
10.02.2021, after possession of the unit was offered to him on
07.06.20i,9 alter obtaining occupation certificate on 28.05.2019 bv thc
promoter.

35. The right under section rB(1) /1g(4) accrues to the alrottees on fairure
of the promoter to complete or unable to give possession of the unit in
accordance with the terms of the agreement for sale or duly completed
by the date specified therein. If allottees have not exercised the right to
withdraw From the project after the due date of possession is over ti
the offer of possession was made to them, it impliedly means that the

[-;".npt"r,,, N;81? rr,ol f,J
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allottees tacitly wished to continue with the project. The promoter has
arready invested in the project to comprete it and offered possession of
the allotted unit. Although, for delay in handing over the unit by due
date in accordance with the terms of the agreement fbr sale. the
consequences provided in proviso to section 1g( 1) will come in force as
the promoter has to pay interest at the prescribed rate of every month
of delay till the handing over of possession and allottees interest for the
money they have paid to the promoter is protected accordingly and the
same was upheld by in the judgement of the Hon,ble Supreme Court ofIndia in the cases of rVe

Limited Vs Stote of U.p.::;:::j:;:; ;r::::::::::"':;;;
Sana Reoltors private Limited & other Vs l!nion oflndio & others SLp
(Civit) No. 13005 of2020 decided on 12.05.20 22: that: _

25. The unquolifred right of the allottees to seek refund referred linderSection 1B(1)(o) ond Section j9,(4) oJ the Ar, ,, no, i"lr!nO"r", ), onncontingencies or stipulqtions thereof. lt oppeors rrr"r.ri, iin,r,rrrr"hos consciously provided th.s right of iefund o, ie.r-,io- o, onunconditional absolute right ro tne oltirtee-s, ,f *" Or"r"r"i i ,, ,,give possession of the oportment, prot or building wthm the timestipuloted under the term:
e v e n t s o r s toy o r d e rs,f .:!,, : : ;f :";;J' ;;i :^, i,i: "i! ;:!";: ;::,ottributoble to the ollottees/home buyer, the Or"."rir- ir, 

"ii", ,,obligotion to refund the omount on demond with int"r"rt-oi ti" ,or"prescribed by the Stote C
monner provided uno"r rfu"'nt'nt 

including compensotion in the

does not wish to *ithdro;" 
Art ,ith the proviso thot if the ollottees

interestrortheperiod;;:[;tr'::,lri::;:';"r:r:::!,::,"::!;:l";
prescribed_

36. The promoter is responsible for all obligations, responsibilities, and
functions under the provisions ol the Act of 2016, or the ruies and
regulations made thereund

sare. rhis judsement 
", ;::;.T:"::T.": ::i::f'.::::X
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unqualified right olthe allottees and Iiability ofrhe promoter in case of
failure to complete or unable to give possession of the unit in
accordance with the terms of agreement for sale or duly completed by
the date specified therein. But the complainant/allottees failed to
exercise the right although it is unqualified one. The complainant has to
demand and make their intention clear that they wish to withdraw from
the project. Rather, tacitly wished to continue with the project and thus
made themselves entitled to receive interest for every month of delay
till handing over of possession. It is observed by the authority that the
allottees invest in the project for obtaining the allotted unit and on delay
in completion of the project and when the unit is ready for possession,
such withdrawal on considerations other than delay such as reduction
in the market value of the property and investment purely on
speculative basis will not be in the spirit of the section 1B which
protects the right of the allottees in case of failure of promoter to give
possession by due date either by way ofrefund iFopted by the allottees
or by way of deray possession charges at prescribed rate of interest for
every month of delay.

37. This view is supported by the judgement of Hon,ble Supreme Court of
India in case oflreo Grace Realtech pvt- Ltd,v/s Abhishek Khanna and
Ors, (Civil appeal no. STBS of 20t9) wherein the Hon,ble Apex court
took a view that those allottees are obligated to take the possession of
the apartments since the construction was completed and possession
was offered after issuance of occupation certificate and aiso in
consonance with the judgement of Hon,ble Supreme Court of India in
case of M/s Newtech promoters and Developers pvt Ltd Verqus Stote

Complhint No. 817 of 2021

of U.P. and Ors (Supra).
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38. Keeping in view of the aforesaid circumstances that the respondent_
builder has already offered the possession of the arotted unit after
obtaining occupation certificate from the competent authority, it is
concluded that if the comprainant/alottees stilr want to withdraw from
the project, the paid-up amount shall be refunded after deductions as
prescribed under the Haryana Real Estate Regulatory Authorify
Gurugram (Forfeiture of earnest money by the builder) Regulations,
201.8.

39. The Hon'ble Apex court ofthe land in cases of Maula Bux Vs. ltnion of
India (1973) 1 SCR g2g and Sirdar K,B Ram Chandro Rai Urs Vs.
soroh c. Irrs, (201s) 4 scc 136, and folrowed by the Nationar consumer
Dispute Redressal Commission, New Delhi in consumer case no.
2766/2077 titled as /ayanf.tinghol ond Anr. Vs. M/s M3M tndio Ltd.
decided on 26.07.2022, took a view that forfeiture oF the amount in case
of breach of contract must be reasonable and if forfeiture is in nature of
penalty, then provisions of Section 74 of Contract Acl, lg72 arc
attracted and the party so forfeiting must prove actual damages. After
canceliation of allotment, the flat remains with the builder as such there
is hardly any actual damage. So, it was held that 100/o of the basic sale
price is reasonable amount to be deducted in the name of earnest
money. Keeping in view, the principles laid down by the Hon,ble Apex
court in the above mentioned two cases, rules with regard to forfeiture
of earnest money were framed and known as Haryana Real Estate
Regulatory Authority Gurugram (Forfeiture of earnest money by the
builderJ Regulations, 2 01g, which provides as under_

"5, AMOUNT OF EARNEST MONEY

Scenorio prior to the Real Estate (Regulotions ond Development) Act,
2016 wos different. Frouds were corried out without qny feor os there

l'202"\compthint No. 817 of

Page 27 of 29



Its HARER
S ounuennivr f Corr,J"t , N"Jr, 

"f 
r0ra 

I

was no low for the sqme but.now, in view ofthe obovefocts and tokinginto consideration the judgements of Hon,ble ,oiiorot Co,rrunr",
Disputes Redressal Commission and the Hon,ble Suprene Court oJlndia, the outhority is of the view thot the fory"itrr" o.ouri o1 tn"earnest money shall not exceed more thon 1O%o of theconsideration omount of the reol estate i,e, oportment /ptot/building os the cose may be in oll cose, *nrr" ,i" ,o,nr"iior,io, o1
the flot/unit/plot is node by the huilder in o uritoturot .onr", o, tnebuyer intends to withdl
con to i n i ns a ny c to u se,;:y,Jffi ::: :,:" i":;|0,,!, lf, ::,,:;:;;)
void and not binding on the buyer.

40 Thus, keeping in view the aforesaid legar provisions and the facts
detailed above, the respondent no. 1 is directed to refund the deposited
amount of {2,59,16,091/_ after deducting 10%o of the sale consideration
along with an interest @17.1,00/o (the State Bank of India highest
marginal cost of lending rate IMCLRJ applicable as on date +z%o] as
prescribed under rule 1S of the Haryana Real Estate (Regulation ancl
Development) Rules,2017 on the refundable amount, from the date of
surrender/firing of the compraint i.e .,10.02.2021, tilr actuar refund of the
amount within the timelines provided in rule 16 of the Haryana Rules
201.7 ibid.

H. Directions ofthe Authority
i. The respondent builder is directed to refund the paid_up amount

of 12,59,16,091/- to the complainant after deducting 100/o of the
sale consideration along with an interest @11.100/o from the date
of surrender/filing of the compllint i.e., "10.02.2021rrIl the actual
refund of the amount within the timelines provided in rule 16 of
the Haryana Rules 2017 ibid.

ii. Out of the total amount so assessed, the amount Paid by the
bank/financial institution shall be refunded first and the balance
amount along with interest will be refunded to the com lainant.
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bank/fi nancial institu t ion.

iii. A period of 90 days is given

with the directions given in
consequences would follow.

Complaint stands disposed oi
File be consigned to registry,

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 07.03.2025

Further, the respondent no. 1 is directecl to pro
Objection Certificate to the complainant after getting

to the respondent no. 1

this order and failing

41,.

42.
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