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Shri Vijay Kumar Goyal Member

APPEARANCE:

Shri Rajiv Kumar Khare (Advacate) o Complainants

Shri Gulshan Sharma (Advoeate) \ Respondents
ORDER

1. The present complaint has been filed by the complainants/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in short,
the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section 11 (4]1(a)
of the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all obligations, responsibilities, and functions under the
provisions of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter-se them.

A.Unit and Project-related details:
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. The particulars of the project, the details of sale consideration, the amount paid

Complaint No. 5992 of 2023

by the complainant, the due date of proposed handing over of the possession,

and the delay period, if any, have been detailed in the following tabular form:

S.No. | Particulars Details
1. |Name and location of the | "Oodles Skywalk”, Sector 83, Gurugram
project
2. | Project type Commercial
3. | Unit no. F-178, First floor
' | (As per BBA on page 19 of complaint)
4. |Unitarea admeasuring | = | 435.730 sq. ft.
(super area) 1 ! |{As per.BBA on page 19 of complaint)
5. | Allotment Lettér | [19.03,2014
(Page 14 of complaint)
6. | Date of start of construction | 21.03.2014
(As confirmed by both the counsels
during proceedings)
8. | Date of executioh.dFbuyer’s | 25.04.2016
agreement (As per BEA on page 16 of complaint)
9. | Possession Clause 8.
The “Company” will, based on its present plans
and estimates, contemplates to affer passession of
said unit to the Allottee(s) within 36 months
(refer d. 37 obove) of signing of this
Agreement or within 36 months from the date
of start of construction of the said Building
whichever is later with o grace perfod of 3
mornths, subject to force majeure events or
frovernmental action/inaction.
(Page 27 of complaint)
10. | Due date of possession 25.07.2019
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(Note: the due date of possession is
calculated 36 months from date of
execution of buyer's agreement, being
later)

Note: Grace period of 3 months is

allowed being unconditional.

11. [ Sale consideration Rs.48,67,104 /-
N[Hs per BEA on page 19 of complaint)
12. |Amount paid by, tbg B$.25,59,279 /- (including taxes)
complainant th.::l, ;;Fagc: 40 of complaint)
13. | Occupation certificate 1? 3:6.10.2_023
Py ot d" "{A,:E_=al_!égﬂd by respondent in its reply in
< | p';'-:fi-]‘a 3 of reply to brief facts)
14. | Demand for = Offer of | 08.11.2023 3
possession (Page 42 of complaint)
B.Facts of the -::umplainf:

The complainants have made l’uilnw_ing-'suhmissimm in the complaint;

a. The cﬂmpla]nan; booked \_’I:_he said commercial unit on 23.04.2013 on
payment of Rs. 5,00,000/-.
b. The respondent no. 2 a]l;;yttccj, for a sale consideration of Rs. 48,67,104/
inclusive of EDC, IDC & PLC, the said commercial unit no. F-178. admeasuring
435.73 sq. ft, on first floor in Project Oodles Skywalk, at Sector 83, Gurgaon,

to the complainants on 01.04.2014, after having received a sum of Rs.

12,20,094.35/-.
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¢. That the RZ entered into a Space buyer's agreement (SBA) with the

complainants on 25 April, 2016 (Pagel6), 3 years after having collected Rs,
19,04.092 /- including service tax.

d. That the respondent2 was bound to handover possession of the said unit
within 36 months from the date of agreement which translates into delivery
date not later than 25.04.2019,

e. That the respondent stopped work in 2016 after collecting a sum of Rs.
25,59,279/-,

f. That the license no. 08 of 21]13 [Page 43) was issued to Shri Dharam Singh
the R3, The R2 and M /s, Home Tuwn Prupemes Pvt. Ltd., the R1, entered into
an agreement for dew_-lﬂpm ent uf the project Oodles Skywalk. The R1
entered into a collaboration a greelm ent with R2 of his own free volition and
permitted R2 to develop I:h.e im:rjet:t,. ;axecut: space buyer's agreements and
collect the sale consideration from the allottees,

g That, under the Indian Contract Act, a principal agent relation exists between
the R3 on one hand as principal and R1 & R2? on other hand as agents. In
terms of such principal - agent relation and in terms of the laws for time
being in force, all acts including collection of sale consideration done by the
Agent (R1) and R2 are deemed to have been done by the principal i.e. R3.

h. That the R3 has the principal liability to deliver the fawfully completed unit.
The allottees are not a party to the cﬂ]jahurafjaxl agreement between R1-R3
and R1-R2 and are not aware of its covenants. The B3 has the lavwful liability
towards the complainants to perform his part of contract, in terms of the
apartment buyer agreement executed by R2 with the co mplainants with the
consent of the R1 &R3, the principals.

L. That the Hon'ble Apex court held in its Order dated 02.04.2019 in Civil

Appeal 12238 of 2018, on page 19 para 6.7, "6.7. A term of a contract will not
be final and binding if it is shown that the flat purchasers had no option but
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to sign on the dotted line, on 3 contract framed by the builder. The

contractual terms of the agreement dated B8-5- 2012 are ex facie one-sided,
unfair and unreasonahle. The incorporation of such one-sided clauses in an
dgreement constitutes an unfair trade practice."

J. That the Hon'ble Apex court held in its above-mentioned order on page 15
bottom 2 paras, "A contract or 1 term thereof is substa ntively unfair if such
contract or the term thereof is in itsalf harsh, oppressive or uncon scionable
to one of the parties.”

K. That the respondents began construction on 21.03.14 but did not enter into

1 8 g PE .J.-'_..'.

SBA until 25.04.16 as their inten 0ns were malafide. That in view of this fact,

TR e o b e
Lk e

the Apex court order mentioned a:li}ﬁve and in interest of justice, the date of
possession must be counted from 21.03.14 and fixed on 21.03.17.

I Thatthe R1 declared and un_dléﬁﬂﬂk in para 3 of Affidavit and Declaration to
the HRERA that project shall be completed hj 31.12.2019.

m. That the R1 issued a demand letter for offer of possession on 19.12.2023
without having obtained the 0OC. |

n. That the HRERA website shows the project as a Lapsed Project. The bare
truth is that the se ptuagénarian complainants booked the said unit for
securing the future of their only physically challenged child wherefor they
paid their hard-earned money for acquiring the booked commercial unit,

0. That the respondents are liable to pdy compensation for causing persistent
acute mental trauma to the complainants who are over 70 years of age,

p. That the respondents are liable to reimburse the cost of this litigation
because his unlawful acts and willful reluctance to deliver possession as per
the terms of agreement forced the complainants into this unwarranted
litigation.

q. That the respondents have not till date delivered possession of the booked
commercial unit and hence they are jointly and severally liable u/s 18(1])(a)
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of. the RERA, 2016 which confers absolute right on allottees to seek refund

of the amounts paid to the respondents along with accrued interest at
prescribed rate from the date of collection of each instalment till the date of
actual refund into the hands of the co mplainants.
C. Relief sought by the complainants:
3. The complainants haye sought the following relief(s):
. Direct the respondent to refund of the amount paid to the respondents with
interest,
4. 0On the date of hearmg the duthn,t'jt_i,r Erplained to the respﬂndent jpmm:}ter
section 11(4) of the Act ta plead guﬂt;-' or not to plead guilty.
D. Reply by the respondent; .~ _-
5. The respondent has mm;_!ezfc-]im:.rﬁ;]g Eﬁﬁ'ﬁ";issidns in the reply:

a. The complainant on his own free will and volition had approached the
respondent for allotment of 'unit’ in said project and initially submitted
application form for booking the dwelling unit in the said project.

b. Upon submission of the application form" for allotment of the unit, the
respondent vide letter of allatment _déted 19.03.2014 had allotted to the
complainant flat no. C-178, First Floor. The allotment letter also contained the
details of the payment plan and the particulars of the unit allotted to the
complaint in the said project It is pertinent to-mention that as per payment plan
apted, the complainant had only paid an amount of 25,59,279 /- and accordingly,
the respondent had issued payment acknowledgment receipts. The total
consideration of the unit agreed was Rs. 48,67,104 /-,

Thereafter, the builder buyer agreement was executed between the parties on
25.04.2016 which contained all the terms and conditions of the allotment and
possession of the unit booked by the complainant. As per the terms of the

agreement, the unit of the complainant was to be completed within a period of
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36 months + 3 months grace from the date of execution of the builder buyer

agreement.
d. Itis submitted that, as this Hon’ble Authority is also aware, that on the directions

of the Hon'ble Supreme Court of India, the mining activities of minor minerals
{which includes sand) were regulated. The Hon'ble Supreme Court directed
framing of Modern Mineral Concession Rules. Reference in this regard may be
had to the judgment of “Deepak Kumar vs. State of Haryana, (2012) 4 SCC 629",
The competent authorities took substantial time in framing the rules and in the
process the availability of bullding mal:enals including sand which was an
important raw material for dE‘r’ElﬂFﬂ‘lE]?; of the said Project became scarce in the
NCR as well asareas aroundit, Fuﬂ:her.ﬂevelupcr was faced with certain to non-
availability of raw material due I:u vannua stay orders of Hon'ble Punjab &
Haryana High Court and NatmnaI Green Trlbunal thereby stopping,/regulating
the mining activities by the judicial authorities in NCR on account of the
environment cnndit%jq;a_s,_restrin:tiun‘.s on usage of water, etc. That in addition to
above all the projects in Delhi NCR region are also affected by the blanket stay
on construction every vear during winteérs on-account of AIR pollution which
leads to further delay the projects.

e. Further, reliance is made by the respondent on the judgment by the Hon'ble
Supreme Court in the matter, titled as €l Projects (P} Ltd. vs. Vrajendra
Jegjivandas Thakkar. 1t is Further su hrﬁftted that the Government of India
declared nationwide lockdown due to COVID-19 pandemic effective from 24
March, 2020 midnight. It is submitted that the construction and development of
the project was affected due to this reason as well. This Hon'ble Authority has
vide its order dated 26.5.2020 invoked the force majeure clause.

f. The Hon'ble Supreme Court in the case of “Bihar State Electricity Board, Patha
and Ors. Vs. Green Rubber Industries and Ors, AIR (1990) SC 699" held that the

contract, which frequently contains any conditions, is presented for acceptance
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and is not open to discussion. It is settled law that a person who signs a

document which contains contractual terms is normally bound by them even
though he has not read them, even though he is ignorant of the precise legal
effect.

& In view of aforesaid dictum, it is clear that once the complainants have entered
into execution of space buyer agreement on 25.4.2016 with the respondent
company, which they have never objected to till date, com plainant cannot at this
belated stage approbate and reprﬂhate and taken the plea of "delay”, In this
regard, it is respectfully mhmxtﬁad befurn this Hon'ble Authority that as
admittedly in the present casgh tbe ﬁ:b::eu:utmn of the SBA was happened on

.....

WS _,I.n'-'.l

25.04.2016, the due date of pussgasmn shallbe after 36 months + 3 months orace
period and the permd-qi_’_.!ﬂckdnmm prevailed i in the Country due to COVID-19
and dueto NGT ﬂI‘dE:l‘ for sfuppiﬁg ;:rf cdn'sitru'ctinn work for 2 months every vear,
all these period has i::-_ be excluded and then the actual date of possession would
be given. In the present case from the date 0f 25.4.201 6, if we count 39 months,
the period is coming 25.7.2019 for due date of possession and in that period /
date 25.7.2019, the period ._nfl_]!pﬂkd own and NGT orders period i.e. grace period

of more than one year would be added and thus if the period of grace and

lockdown, if be added the period of due popssession would be around February,
2022 and by that time t'helpussess'iﬂn would be given. Further, with respect to
progress of the project is concerned, the project is complete, wherein OC has
been obtained by the respondents and offer of possession has already been
issued way back on 8.11.2023 to the complainant with due date as 8.1 22023,
however, despite elapsing the said date, total outstanding amount of Hs.
53,92,576/- has not been paid by the complainant. In the present case, the unit
bearing no. F-178, having area 435.73 was booked vide allotment dated
01.04.2014 and thereafter, the space buyer agreement was executed on

23.4.2016 between the complainant and the respondents, vide total sale
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consideration having fixed as Rs. 48,67,104/- alongwith other charges payable

for the unit in concerned. It is respectfully submitted that the complainant
herein is the defaulter and has not paid the scheduled amount as per schedule of
payment and has only paid Rs. 25,59,278/- (including tax) till 06.06.2017 and
has stopped making further payment, thus became the defaulter. However, the
complainant has not cancelled their unit concerned and has vide its offer of
possession letter dated 8.11.2023, offered the unit in question finally (after
obtaining the OC from the concerned ﬁuth-:-ritj.f] to the complainant and directed
them to pay Rs. 53,92 D76]- [lnu:ludmg lnterest] to the respondent by due date
08.12.2013. However, the cumpiainant ]fa.s not paid till date the said amount.

h. The respondent suhmn:ted that l:LesEite exercising diligence and continuous
pursuance of project to he. cumpleted, nr-:-ject of answering respondent is near
for successful completion, huwgﬂ'gr, duk to followin g reasons, there existed some
hindrance which reés;mﬁ are as follows:

* 0On 19.02.2013 the office of the executive engineer, Huda Division No. 1,
Gurugram had'issued instruction to all developers to lift tertiary treated
effluent for mnsmi_-_:*tiﬁﬁ purpose fo H-;.:-:E"I.-'!.-’-Elgﬁ' treatment plant, Behrampur.
Due to this instruction, the compan yfaced the problem of water su pply for

a period of & months. '

* Timeand again vari :iﬁ.s orders pass ed by the NGT staying the construction.

* (Urders passed Han‘hlé High Courtiof Punjab and Haryana wherein the

Hon'ble Court has restricted use of groundwater in construction activity
and directed use of only treated water from available seaweed treatment
plants. However, there was no sewage treatment plant available which led
to scarcity of water and further delayed the project.

* Evidently there was lot of delay on part of government agencies in

providing relevant permissions, licenses approvals and sanctions for

project which resulted in inadvertent delay in the project which constitute
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a force majeure condition, as delay caused in these permissions cannot be

attributed to respondent, for very reason that respondent, for very reason

that respondent has been very prompt in making applications and

replying to objections if any raised for obtaining such permissions.

# [t was not only on account of following reasons among others as stated

above that the project got delayed and proposed possession timelines

could not be completed in addition to above there were several others

reasons also as stated below for hindrance in the project:

1ii.

v,

The sudden surge requiféﬁlbnt of labour and then sudden removal
has created a vacuumrf ; V}‘;blgur in NCR region. That the projects of
not only the respo ndenl:put -HIMJ ofall the other developers have been
suffering dueto such’ Shquagﬁ ﬂflahuur and has resulted in delays in
the projects beyond the control of any of the developers.

Maoreover, Iﬁlug to active implementation of social schemes like
Mational Rural Employment Guarantee and Jawaharlal Nehru
Mational Urban Renewal Mission, there was also more employment
available for labours at their hometown despite the fact that the NCR
region was itself facing a ﬁug:e demand for labour to complete the

projects. .
Even today in current scenario where innumerable projects are under
construction all the developers in the NCR region are suffering from
the after-effects of labour shortage on which the whole construction
industry so largely depends and on which the Respondent have no
control whatsoever.

The Ministry of environment and Forest and the Ministry of mines
had imposed certain restrictions which resulted in a drastic reduction
in the availability of bricks and availability of Sand which is the most

basic ingredient of construction activity. The said ministries had
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vii.

barred excavation of topsoil for manufacture of bricks and further
directed that no more manufactu ring of bricks be done within a radius
of 50 km from coal and lignite based thermal power plants without
mixing 25% of ash with spil.

Shortage of bricks in region has been continuing ever since and the
Respondent had to wait many months after placing order with
concerned manufacturer who in fact also could not deliver on time
resulting in a huge delay in project.

In addition, the current EﬂvL has on 0811.2016 declared
demonetization wh:ch EE!:?'EJI:EI._J? impacted the operations and project
execution on the sitela; !:he Iahuurers in absence of having bank
accounts were nnlj,r being 1:nﬂ|r:li via ¢ash by the sub-contractors of the
company and_.u_n the.d_eu:]ara{:cm of the demonetization, there was a
huge chaos _'ui.'hir:h ensued and resulted in the labourers not accepting
demonetized currency after demonetization,

In July 2017 the Govt. of India further introduced a new regime of
taxation Page 20 of 26 Complaint No. 1069 of 2018 under the Goods
and Service Tax which further ereated chaos and confusion owning to
lack of clarity in its impléméntation. Ever since July 2017 since all the
materials required for the ﬁrnieizt of the com pany were to be taxed
under the new regime it wasan -uphilil task of the vendors of building
material along with all other necessary materials required for
construction of the project wherein the auditors and CA's across the
country were advising everyone to wait for clarities to be issued on
various unclear subjects of this new regime of taxation which further

resulted in delays of procurement of materials required for the

completion of the project.
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viil. That it is further submitted that there was a delay in the project also

on account of violations of the terms of the agreement by several
allottees and because of the recession in the market most the allottess
have defaulted in making timely payments and this daccounted to
shortage of money for the project which in turn also delayed the
project.

ix. The respondent submitted that there was a stay on construction in
furtherance to the di rection passed by the Hon'ble NGT. In
furtherance of the ahwe:mEﬂtmned order passed by the Hon'ble
NGT, the construction aﬁﬂti&; at the project site were also delayed
for several other reaE::-ns as stated in the aforesaid paragraphs and
which were clearly. pf&smhed under the agreement.

l. Copies of all the r elevant dﬂcuments have been filed and placed on record, Their
authenticity is not lp_dls_]Jute. Hence, the complaint can be decided on the basis
of these undisputed documents and submission made by the parties,

E. Jurisdiction of the Authority:
6. The authority observes' that it has. territorial as well as subject matter
Jurisdiction to adjudicate thé present camplaint for the reasons given below;

E.1 Territorial jurisdiction
As per notification no. 1/92/2017- ITEF dated 14.12.2017 issued by Town and

Country Flanning De partment, the ju nlsdu:tmn of Real Estate Regulatory
Authority, Gurugram shall be the entire Gury gram District for all purposes with
offices situated in Gurugram. In the present case, the project in guestion is
situated within the plannin g area of Gurugram district. Therefore, this authority
has complete territorial jurisdiction to deal with the present complaint.

E. Il Subject-matter jurisdiction
10. Section 11(4){a) of the Act, 2016 provides that the promoter shall be responsible

to the the allottee as per the agreement for sale, Section 11 (4)(a) is reproduced
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as hereunder:

Section 11(4)(a)
Be responsible for all ebligations, responsibil ities, and functions under the

provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the association af
allottees, as the case may be, till the conveyance of all the apartments,
plots or buildings, as the case ma Y Pe, to the allottees, or the common
areas fo the association of allottees or the competent authority, as the
case may be;

Section 34-Functions of the Authority:

34{f] of the Act provides to ensure compliance with the obligations cast
upon the promoters, the allottees; and the real estate agents under this
Act and the rules and regurﬂqgngn;ﬁdﬂ thereunder.

o .ph.“r_.J."':-"

11. Hence, given the provisions of ﬂ_‘}__l_?_ﬁffﬁl.l-ﬂtﬂd above, the authority has complete
jurisdiction to decide the mmpf;[in;z:t_e'éﬁrding_ non-compliance of obligations by
the promoter leaving aside compensation which is to be decided by the
adjudicating officer if pﬁrsheﬂ Ery the cﬁmplainaﬂtﬁ at a later stage.

F. Findings on objections raised by the respondents
F.l Objection regarding delay due.m force m;ﬁeq re circumstances

I 12.The respondent-p :runi{:rferhas-raised a contention that the construction of the
project was delayed due to force maj'Eui'e conditions such as various orders
passed by the National Green Tribunal, Environment Pollution (Prevention &
Control) Authority, shnrtzlg& of labour Ei’ll:;i stoppage of work due to lock down,
outbreak of Covid-19 panﬁ emic. Since thm'e were circumstances beyond the
control of respondent, so taking into E_ﬂnsjderatiqn' the above-mentioned facts,
the respondent be allowed the period during which his construction activities
came to stand still, and the said period be excluded while calculating the due
date. The plea of the respondent regarding various orders of the authorities, all
the pleas advanced in this regard are devoid of merit. The orders passed by
authorities banning construction in the NCR region was for a very short period
of time and thus, cannot be said to impact the respondent-builder leadin Etosuch

delay in the completion. Insofar as relief pertaining to COVID-19 is concerned. it
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Is noted that the due date in question predates the onset of the COVID-19

pandemic, being 25.07.2019, Accordingly, no relief can be granted on this
ground. Although a grace period of 3 months as per clause 38 of buyer's

dgreement is being allowed,

G. Findings on relief sought by the complainants:

G.I Direct the respondent to refund of the amount paid to the respondents with

interest,

13. The complainants were allotted a unit in the project of respondent “Oodles

Skywallk” at sector 83, Gu rgaon vide allotment letter dated 1 9.03.2014 for a total

sum of Rs.48,67,104/- and the complainants started paying the amount due
against the allotted unit and paid @ total sum of Rs. 25,59,279/-. The
complainants intend to withdraw from the project and are seeking refund of the
paid-up amount as provided under ‘the section 18(1) of the Act Sec, 18(1)
proviso reads as undep T T N
Section 18: - Return of amount and compensation
18(1}. If the promater falls to complele or (s unable to give possession of
an apartment; plat, or building, —
(a) in accorddiee with the terrms ofthe agreement for sale or, as the case
may be, duly completed by the date specified therein: or
(b) due to discon tinance of his business as a developer on account af
suspension er'revacation of the registration under this Act or for any
other reason he shall be liable on demand of the allottees, in case the
allottee wishes to withdraw from the Project, without prejudice to any
other remedy available.. to return the amount received by hirr in
respect of that apartment, plot, building, as the case ma v be, with
nterest at such rate as may be prescribed in this behalf including
compensation in the manner as provided under this Act:
Provided that where an allottee does not intend to withdraw Sfrom the
project, he shall be paid, by the prameter, interest for every month aof
delay, il the handing dver of the possession, at such rate as may be
prescribed,”

14. As per clause 38 of the agreement provides for handing over of possession and

is reproduced below:
The “Company” will, based on jts present plans and estimates,
contemplates to offer possession of said unit to the Allotteefs) within 36
months (refer d. 37 above) of signing of this Agreement or within 36
months from the date of start of construction of the said Building
whichever is later with a grace period of 3 months, subject to force
majeure events or Governmental actionfinaction,

15. By virtue of clause 38 of the agreement, the possession of the subject unit was to

(g

be delivered within a period of 36 months with an additional grace period of 3
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months from the date of signing of this agreement or the date of start of

construction, whichever is later. The due date is calculated from 36 months from
date of signing of the agreement dated 25.04.2016 being later + 3 months of
grace period is allowed unconditionally. Accordingly, the due date of possession
comes out to be 25.07.2019,

16. The respondent in its reply mentioned that the occupation certificate of the

17.

18.

A

project was obtained on 26.10.2023 and demand for offer of possession was
made on 08.11.2023. However, the complainant neither come forward to take
the possession nor informed th?l;ﬂfeundent that she does not want to continue
with the project. The curnplama%ﬁaﬁﬁled the present complaint on 19.01.2024
i.e., after demand for offer f possession seeking refund of the paid-up amount.
The occupation certificate of I:he 1 l'iﬁﬂ"r;:ii"nlgs ftowers where allotted unit of the
complainants is situated m;*as obtained :;n 26.10.2023 after delay of almost 4
years from the due date of possession. However, after competition of the unit
and obtaining of occupation certificate, the complainants are seeking refund of
the amount received by the promaoter on failure of promoter to complete or
unable to give possession of the unit in accordance with the terms of the buyer’s
agreement, wished to withdraw from the project,

Although there is substantial dela ¥ in making offer of possession, however, the
complainants fallottees never npté.d his rigﬁt of full refund in terms of section 18
after due date of possession i.e. £5.07.2019 was gver but before the demand for
offer of possession was made on 08.11.2023, As per section 18 of the Act ol 2016,
the complainant-allottee has right to continue or withdraw from the project but
the same has to be expressed in clear terms before olfer of possession as held by
the Authority in Complaint No. 613 of 2018 titled as “Mridula Parti and
Partha Sarathi De Vs. M/s Microtek Infrastructures Pvt. Ltd.”, the relevant

para is reproduced herein below:

The allottees have not exercised the right to withdraw from the project after
the due date of possession was over, til the offer of possession was made to
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them. The promoter has already fnvested in the project to complete ft and
offered possession of the profect, the consequences for delg v provided in
proviso to section 18(1) would come in force and the promoter would be fiahle
Lo pay interest at the preseribed rate of every month of delay till the handling
aver of possession. However, in the present matter, this is not the case.
19. In the instant complaint, the complainant never expressed his wish to withdraw

from the project before offer of possession e, 08.11.2023 which ta citly shows
that the complainant intended to continue with the project and the refund has
been sought only by way of filing of this complaint on 31.02.2022 i.e., after offer
of possession has been made. Thus, the date of filing of complaint for refund of
the paid-up amount can be cunssz(ﬂd as date of surrender of the unit by the
complainant. ; ,'-:

20. However, now when cnmpiainaﬁtg:jggﬁp_ruached the Authority to seek refund, it
is observed that as per clause 23 ﬂﬁbuﬁ?é agreement at page 27 of the reply i.e,
booking application form, the .'TE'Si:I{}.n dent-builder is entitled to | orfeit the
earnest money of the total sale cansideration. The relevant portion of the clause

is reproduced herein helow:

The “Company” grlq'me_mfnuse hereby agree that the amounts paid
on booking/on allotnient and for in installments as the case maybe,
to the extent of 10%,of the Basic Sale Price of the said unit will
collectively constitute the earnest money. Non fulfitlment afany terms
and conditions of the sale and those of the dreement as also in the event
of faiture to sign this aifreement by Allottee within the time allowed, may
entail the forfeiture of the earmest-maoney together with interest on
delayed payments and any other motmnt of non-refundable nature
Including but not confined to brokerage paid by the "Company”,

21.The issue with regard to deduction of earn est money on cancellation of a contract
arose in cases of Maula Bux VS, Union of India, (1970) 1 SCR 928 and Sirdar
K.B. Ram Chandra Raj Urs. VS, Sarah C. Urs., {2015} 4 SCC 136, and wherein it
was held that forfeiture of the amount in case of breach of contract must be
reasanable and if forfeiture is in the nature of penalty, then provisions of section
74 of Contract Act, 1872 are attached and the party so forfeiting must prove

actual damages. After cancellation of allotment, the unit remains with the builder
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as such there is hardly any actual damage. National Consumer Disputes
Redressal Commissions in CC/435/2019 Ramesh Malhotra VS. Emaar MCF
Land Limited {decided on 29.06.2020) and Mr. Saurav San yval VS, M/s IREQ
Private Limited (decided on 12.04.2022) and followed in CC/2766/2017 in
case titled as Jayant Singhal and Anr. VS. M3M India Limited decided on

£6.07.2022, held that 10% of basic sale price is reasonable amount to be
forfeited in the name of "earnest money”. Keeping in view the principles laid
down in the first two cases, a regu]atiun known as the Haryana Real Estate
Regulatory Authority {?urugran.': unrfmtu-re of earnest money by the builder)

Regulations, 11(5) of 2018, was; farmed pmwdmg as under:

5. AMOUNT ﬂFEdMESTM{}HEF

Scenario priorto.the’ Hem Estate, (Regulations and Development) Act,
2016 was different Frauds were carried aut without any fear as there
was no law for the same but now, in view of the above facts and taking
into consideration the judgements of Hon'ble National Consumer
Disputes Redressal Comimission and the Hon'ble Supreme Court af tndia,
the autharity is of the view that the forfeinure amount of the earnest
money shall not exceed more than 10% af the consideration
amount of the real estate i.e. apartment,plot/building as the case
may be in allcaseswhere the cancellation of the flat/unit/plet fs made
by the builder in'a imilateral manner or the buyer intends to withdraw
from the praoject and any agreemerit containing any clause contrary to
the aforesaid reguiations shall be void and nat binding on the b uyer,

22.Admissibility of refund at prescribed rate of interest: The complainants
intend to withdraw from the project seeking refund amount on the amount
already paid by them in respect of the subject unit at the prescribed rate of

interest as provided under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 15. Prescribed rate of interest- [Provise to section 12, section 18
and sub-section (4) and subsection (7) of section 19]

(1} For the purpose af provise to section 12; section 18; and sub-sections {4} and
{7) of section 19, the "interest at the rate prescribed” shall be the State Bank
af India highest marginal cost aflending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR]) is not in use, it shall be replaced by such benchmark lending rates
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which the State Banik of India may Six from time to time for lending to the
general public,

22, The legislature in its wisdom In the subordinate legislation under the provision
of rulel5 of the rules, has determined by the legislature, is reasonable and if the
said rule is followed to award the interest, it will ensure uniform practice in all
the cases.

23. Consequently, as per website of the State Bank of India i.e,, https: //sbi.ca.in, the
marginal cost of lending rate (in short, MCLR] as on date e, 15.04.2025 is
9.10%. Accordingly, the prescribed rate of interest will he marginal cost of
Iending rate +29% i.e, 11.109%." r-*«'” ok

LS, Sy
-__-\.-'.:!:,n'h-\... by

24. The definition of term ‘interest’ as d"vlé.-ﬁ neti under section 2(za) of the Act provides
that the rate of interest Ehﬂf&_&%bl_lﬂ frcl;m Ji':'lE, allttees by the promoter, in case of
default, shall be equal to the rate of interestwhich the promoter shall be liable
to pay the allottees, in case of cléfault_ The relevant section is reproduced belaw:

(20} “interest" means the fates ofinterest payable by the promater or the
allottee, as the gase meay he.

Explanation, —For rh&‘}m[_pﬂje of this clatse—

the rate af interest chargeable from the allottes by the promoter, in case of
default, shall be egual to the rate of Mterest which the promater shall be
liable to pay the allotteesin case af E’efnul‘b

the interest payable by the promaler to the alfottee shall be from the date
the promoter received the n_n_r'am}n.t'hr Gy ;:mrr thereof till the date the
amount or part thereaf and interest thérean s refunded, and the fnterest
payable by the allottee ta the promotershall be from the date the allottee
defaults in payment to the promoter il the date it is paid.”

25. The promoter is responsible for all obligations, responsibilities, and functions
under the provisions of the Act of 2016, or the rules and regulations made
thereunder or to the allottee as per agreement for sale under section 11(4)(a).
The promoter has failed to complete or unable to give possession of the unit in
accordance with the terms of agreement for sale or duly completed by the date
specified therein. Accordingly, the promoter is liable to the allottee, as they wish

to withdraw from the project, without prejudice to any other remedy available,

/&/ Page 18 0f 19



HARERA
=2 GURUGRAM I_Ccrmplaint No. 5992 of 2023

toreturn the amount received by them in respect of the unit with interest at such

rate as may be prescribed,

H. Directions issued by the Authority:

26. Hence, the Authority hereby passes this order and Issues the following directions
under section 37 of the Act to enstre compliance with obligations cast upon the
promoter as per the functions entrusted to the Authority under section 34(f) of
the Act of 2016:

L. The respondents are directed to refund the paid-up amount of Rs
25,59,279/- after deductiqg the earnest money which shall not exceed the

%l
ol 11
g et

10% of the sale 1*:n|1151‘v|:|r:ra1'5,_'}:‘E_'|:,!1:i£:T ,a]ﬁn'g with prescribed rate of interest @
11.10% p.a. on such balance amount from the date demand for offer of
possession (08.1 I.EGEElHJ.'._l'ﬂ:t_E '.;:u:;'j_:ua_i:ljiate of realization,

Il.  The respondent is further directed to not to create any third-party rights
against the su bject unit before full realization of the paid-up amount along
with interest thereon to the complainants. and even if, any transfer is
initiated with respect to subject unit, the receivables shall be first utilized
for clearing dues of allo ttees-complainants,

[Il. A period of 90 days is givento the res pondent to comply with the directions
given in this order failing which legal consequences would follow.

27. Complaint stands disposed of.

28. File be consigned to the Registry.

oy Kl oy
Dated: 15.04.2025 (Vijay KuThar Goyal)

Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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