B HARERA

LA LY Complaint No.5319 of 2023

=2, GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no.: 5319 0f 2023
Date of decision:- 14.05.2025

Vinay Kumar Sadh

R/o: - E-158/176, Lajpat Nagar-1,

New Delhi-110024. Complainant

Versus
1. M/s. BPTP Limited A
Regd. office: M-11, Middle Circle, |
Cannaught Circle, New Delhi-110001. |

2. M/s. Countrywide Promoters Pyt Ltd.
Regd. Office: 28, ECE House, Floor-1%,

K.G. Marg, New Delhi-110001. Respondents

CORAM:

Shri Ashok Sangwan Member

APPEARANCE:
Priyanka Agarwal S | Complainant

Harshit Batra Respondents

ORDER

1. The present complaint dated 17.11.2023 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,

ay-"
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the Rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions as provided under the provision of the Act
or the Rules and regulations made there under or to the allottees as per
the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the cnmp]amanl:, dam of proposed handing over the

possession and delay period, if :

e been detailed in the following
tabular form: A '

; .'
A4 11 .
S. | Particulars Details
No. 2 L B \ o=\
1. | Name and location of the | "AMSTORIA”, = Sector-102, Gurugram,
project ‘Haryana,
2. | Project area 108.07 acres
3. | Nature of Project Independent Residential Villas
4. |DTCP license mo. and|580f2010 dated 03.08.2010
validity status | Valid upto 02.08.2025
5. | Name of Licensee ' 'f'M,J’é Countrywide Promoters Pvt. Ltd.

6. | Rera registered/ “not| R steged
registered and validity | Vide registration no. 13 of 2025
status

7. | Unit No. ‘D-18, on'1 Villa, in Amstoria
(As per page no.30 of complaint)

8. | Unit area admeasuring 1116 sq. yds.
(As per page no.30 of complaint)

9, | Allotment letter 18.11.2011
(As per page no.18 of complaint)

10/ Date of execution of villas | 03.06.2013
_buyer’s agreement (As per page no.21 of complaint)

11.| Possession clause 5 Possession:

| “...The seller /confirming party proposes
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to handover the physical possession of
the said unit to the purchaser(s)
within a period of 24 months from the
date of sanction of building plan or
execution of villas buyer’s agreement,
whichever is later. The purchaser(s)
further agrees and understands that the
seller/  confirming party  shall
additionally be entitle to a period of
180 days (grace period) after the
-expiry of the said commitment period
to allow for filling and pursuing the
_ ;éfuft':'_ pancy certificate etc. from DTCP
‘under the Act in respect of the entire
colony.”

(As per page no.34 of complaint)
03.12.2015

[03.06.2015 + grace period of 180 days]
(Note: Calculate from date of execution
of buyer's agreement, being date of
sanction of building plan is not provided)

12. Due date of possession A

13.| Tripartite Agreement

: . 03.06.2013
E.iwngﬁce L tﬂpjﬂ il (As per page no.77 of complaint)
14.| Loan closer letter 08.04.2021

1(A§ per page no.77 & 78 of complaint)

15. Total Sale Consideration | Rs.4,22,79,223 /-

1§ (As per page no.19 of complaint)

16. Amount paid by | Rs.3,31,58,795/-

complainant | (As per SOA dated 12.06.2013 at page
n0.68 of complaint)

17.| Payment plan Construction linked

18.[ Payment plan as per 1. Booking amount-10% of BSP

annexure C 2. Within 90 days of booking-complete 20%
of BSP

3. At the Start of Construction-10% of B5P+
50% of Dc

4. On Casting of Basement Roof Slab-10% of
BSP + 50% of DC

1 B 5. On Casting of Ground Floor Roof Slab- |

V"
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10% of BSP + 50% of PLC

6 On Casting of First Floor Roof Slab-10% of
BSP + 50% of PLC.

7. On Casting of Second Floer Roof Slab-
7.5% of BSP + Club Membership

8 On Completion of Brick Work-7.55 of BSP

9. On Completion of Internal Flooring-7.5%
of BSP

10. On Completion of External Plastering-

7.5% of BSP

11. On Offer of possession-10% of BSP +

IFMS + PBIC + Stamp Duty +

)\ _ Registration Charges and Administrative

5 ;_-5 Charges

| [As on page no. 58 of complaint)

19. Occupation Certificate
20.| offer nfpnssessmn

-‘ I,Nn : un‘femrd

21. W 4% 05.11.2012, 03.12.2012,
Demand and / inder.| . 1 \\
oot/ P g 93012013, 04022013,
T — S —— T io013] B
Final notice for payment 0 ¢ fer = l 9 of repl)
23. ; 22 05.2013
Notice for Ter@f@“_?“*‘?“_ ﬁl (‘as ger}g%ﬁlg’ 141 of reply)
\ W IR ML
B. Facts of the complaint: - rwf - :“‘~-:,:**‘

3. The complainant has ma@e tne fulit}m%g suﬁ:mrssmns in the complaint:
-

I. That the respundents launched a resldentiai villa project in the
name and style of “Amstoria” situated at Sector-102, Gurugram. The
complainant was allured by an enamored advertisement of the
respondents and believing the plain words of the respondents in
utter good faith the complainant booked a residential villa on
26.09.2011. Thereafter, vide acknowledgment letter dated
18.11.2011, the complainant was allotted a residential villa bearing
no. D-18, admeasuring approx. 10,043 sq. ft. in the project.

II. That the total consideration of the said unit is Rs.4,22,79,223/- and
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the complainant has paid a total sum of Rs.3,31,58,795.42/- in a

time bound manner, as and when demanded by the respondents.

[ll. That the respondents to dupe the complainant in their nefarious net
did not even execute any “Space Buyer Agreement’ with the
complainant, and after much insistence, as the complainant had to
apply for a home loan for which a duly agreement was required. The
respondents reluctantly executed a BBA on 03.06.2013, as per
which the respondents were liable to handover possession of the
unit within 24 months from the date of Sanctioning of building
plans, or execution of the BBA, whichever is later. Thus, on or before
03.06.2015, as the BBA was executed on 03.06.2013, being the later.

[V. That the respondents devised a plan under which the respondents
extracted money from allottees and didn’t even bother to care about
the development of the project till date. That it has been 10 years
but the respondent is yet to complete the project. So, the project is
extremely delayed.

V. That as per Clause 5 of the said BBA, the respondents were liable to
handover possession of the unit within 24 months from the date of
sanctioning of building plans, or execution of the BBA, whichever is
later. Thus, on or before 03.06.2015, as the BBA was executed on
03.06.2013, being later.

V1. That the complainant even took a home loan of Rs.3,00,00,000/-
from PNB Housing Finance Ltd. and a tripartite agreement dated
03.06.2013 was executed amongst the complainant, respondent and
PNB Housing Finance Limited.

VIL. That the complainants kept on paying EMIs for the bank loan and

seeking updates from the respondents about the development of the
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project, but never got a satisfactory answer. Thereafter, on
08.04.2021, PNB Housing Finance Limited closed the loan account of
the complainant as the complainant had repaid the said loan and
NOC dated 22.06.2021 was issued by PNB Housing Finance Limited.

That the complainant had visited the respondents’ office several
times but to no avail. The respondents have not yet completed the
project. That the complainant tried to approach the builder to know
the reason for inordinate delay but the respondent didn't reply. The
respondents didn’t disclose the date of possession but assured the
complainants that delay penalty shall be paid at the time of offer of
possession.

That such an inordinate delay in the delivery of possession to the
allottee is an outright violation of the rights of the allottees under
the provisions of the Act as well the agreement executed between
complainants and respondents. The complainant demands delay
penalty in terms of Section 18(1) read with Section 18(3) of the Act,
along with principles of Justice, Equity and Good Conscience.

That the cause of action to file the instant complaint has occurred
within the jurisdiction of this Authority as the apartment which is
the subject matter of this complaint is situated in Sector-102,

Gurugram, which is within the jurisdiction of this Authority

C. Relief sought by the complainant:

4. The complainant has sought following relief(s):-

i.

Direct the respondents to pay delayed possession charges from the
due date of possession till the date of actual handover of the

possession along with interest as the rate prescribed by the Act.

al
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ii. Direct the respondents to handover the actual physical possession

of the fully furnished unit with all the amenities and fixtures as per
the BBA; at the earliest.

iii. Initiate penal proceedings against the respondents for non-
registration of the said project even after 6 years of
implementation of the Act, 2016, which is a clear violation of
Section 3 of the Act.

iv. Impose heavy costs on the -réﬁpoIndents for sheer violations of the

provisions of the Act and ?uﬁmg untold misery, mental agony,

emotional turmoil and con ?_‘ , "Lharg{s’ment to the complainant
:. I F |
D. Reply on behalf of raspnndem;”* 1_ :*fh \

(A
5. Therespondents havamade the fﬂllﬂwmg wnttﬁn SmeISSIDHE.

I. That the respondent no. 2 is not a-rprnpeg party to the present matter
and the name of respbndent nn.'z uﬁaﬂhrﬁdlﬁrbﬁ‘ leted from the array
of party. It is imperative to note that the qpmplamant was in direct
contact with respondent no. 1 ankd no cuﬂésﬁondence or any dispute of
the complainant in pr ent ains to respondent no. 2.
Moreover, no spec:ﬁc lief“hm ﬁ by | espnndent no. 2 and
hence the name of respondent no:2-may kindly be deleted from the
array of parties. . IS INT

[l That the complainant being interested in the group housing project of
the respondent no. 1, known under the name and style of "AMSTORIA"
located at Sector 102, Gurugram, Haryana booked a unit in the said

project vide an application form dated 21.09.2011 by paying a booking
amount of Rs.37,00,000/-.

v
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[1l, That subsequently, a unit bearing number D-18, Villa 1, tentatively

admeasuring 10,043 sq. ft. was allotted to the complainant vide
Allotment Letter dated 18.11.2011. It is submitted that prior to
approaching the respondents, the complainant had conducted extensive
and independent enquiries with regards to the project and only after
being completely satisfied with regards to all aspects of the project, the
complainant took an independent and informed decision to purchase
the unit, un-influenced in any mannel“lhy the respondents.

IV. That the complainant consciously ‘wilfully opted for "Construction

0
Linked Payment Plan” as r.ut-:r\&ﬁ §5I oice far remittance of the sale

consideration for the unit. 'Ifh ; Iﬂﬁppﬂdents had no reason to

suspect bonafide of the compiatinant. & ’
V. That after the allotment of the umt in favuur of the complainant vide
Allotment Letter d&tpd l;.lB 11. 2611, thé r%p];{ndﬁ no. 1 sent 2 copies

of the Builder Buyer AgraeniL:nt alang th- p cover letter dated

12.06.2012 for the execuuuh vlulf tﬁe sam% HﬁWEver the complainant
delayed in returning the same and tﬁe Agmement was finally executed
on 03.06.2013. The: flg?ts and qiblag r% eccomplainant as well as
the respondents are cumple{a‘ef‘y réTy. determined by the
covenants incorporated in the Agréement which continue to be binding
upon the parties thereto with full force and effect.

VL. That along with the execution of the Agreement dated 03.06.2013, the
complainant had also executed an Undertaking dated 03.06.2013 as per
which the complainant agreed to the tentative nature of the Layout Plan
and Super Area of the unit and also undertake to have no objection if

the layout or the building plans of the unit or the project gets changed
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for any reasons whatsoever. The relevant Clause 4 of the Affidavit is

reiterated hereunder:

“4. That, while offering me the allotment I have been
informed that the layout/building plan is tentative and its
super built up area may change for any reason what so ever
and if such changes take place due to change or any
modification(s)/revision(s) in the tentative lay out/building plan
of the said Plot/Flat/Floor/Villa during the
construction/completion of the floors then I undertake to the
company that I/we shall have no objection to same.”

VIl That as per clause 5.1 of tk;g_._éie;pent, the due date of offer of
possession is 24 months from ' "'nf sanction of the Building Plan

b ok
or execution of Builder Buyer's }AB

eerfient, whichever is later along

with a grace period of 180 dayé‘f subject l;Wiewgr, to the force majeure

circumstances. ' » . \
VIII. That the cunstructli;ulj of the up*f‘wa{hra peréd}gllie to and was subject

to the happening of fﬁé::fare?e nf{lljeﬁrg-{an ﬁiﬁﬂ?‘e; 'c’;tcumstances beyond
the control of the cn'ni-bany, the:*lbeﬁeﬁlf nf”prj'? Iphm bound to be given to
respondent no.1 in accordance-with glau}f.gﬁ%-ﬁf the Agreement, which
' E RECY

=

is reiterated hereunder:

TR S

“14. ForceMdfeuréd, WO B0 N

That the c@r _a@fe‘ﬁ;rﬁpf%ﬁ)!ﬁg #‘lé/ﬂﬁnﬁming Party, of the terms
and conditions of this Agreement shall be subject to Force Majeure
circumstances,.such as act of God, fire,flood, ¢ivil commotion, war, riot,
explosion, terrorist acts, sabotdge, or general shortage of energy/ labour
in "Amstoria”, equipment, facilities, material or supplies, failure of
transportation, strike, lock-outs, action of labour union, change of Law,
Act of Government or intervention of Statutory Autharities like
DTCP/MCF or any other cause not within the reasonable control of the
Seller/Confirming Party.”

[X. That the respondents faced certain force majeure events including but
not limited to non-availability of raw material due to various orders of

Hon’ble Punjab & Haryana High Court and National Green Tribunal
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thereby regulating the mining activities, brick kilns, regulation of the

construction and development activities by the judicial authorities in
NCR on account of the environmental conditions, restrictions on usage
of water, etc. It is pertinent to state that the National Green Tribunal in
several cases related to Punjab and Haryana had stayed mining
operations including in 0.A No. 171/2013, wherein vide Order dated
2.11.2015 mining activities by the newly allotted mining contracts by
the state of Haryana was stayed aup the ‘t’amuna River bed. These orders
in fact inter-alia continued till Fh j_--r"j_-
mining operations were also. pﬁ ‘ . tllg Hon'ble High Court and the
National Green Tribunal in Rﬁrﬁah}au& Utl:ar Pradesh as well. The
stopping of mining actmty ﬂut-ibnlgrmaae ’erncurement of material
difficult but also rafﬁd ‘the pnces afasand / iﬁl onentially. It was

almost 2 years that the scarcity as detmleﬂ afuresajd continued, despite

which all efforts were made and materlals w'ere prucured at 3-4 times
of the rate and the constryctlg‘"mnnnugﬁwuhnut shifting any extra
burden to the customer. Tﬂgﬁtﬂd ﬁmﬁ" the respondents no.1l to

e = W

develop the prn]ectrs the usua} ﬁm?r:k:f davelup a project of such

a large scale and dESpltE all ﬁ'ﬁe mjeum circumstances, the

respondents no.1 qnmpleted ,the J{:unstme@{l 0 \ﬁm project diligently
and timely, wuhuut 1mpnsing any cost implications of the
aforementioned circumstances on the complainant and demanding the
prices only as and when the construction was being done.

. That the recent past the Environmental Pollution (Prevention and
Control) Authority, NCR (EPCA) vide its notification bearing no. EPCA-
R/2019/L-49 dated 25.10.2019 banned construction activity in NCR

during night hours (6 pm to 6 am) from 26.10.2019 to 30.10.2019

=
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which was later on converted to complete ban from 1.11.2019 to
05.11.2019 by EPCA vide its notification bearing no. R/2019/L-53
dated 01.11.2019.

That additionally, even before the normalcy could resume, the world
was hit by the Covid-19 pandemic. That the covid-19 pandemic resulted
in serious challenges to the project with no available labourers,
contractors etc. for the construction of the project. The Ministry of
Home Affairs, GOI vide notlﬂcatmn ted March 24, 2020 bearing no.
40-3/2020-DM-1(A) recngmzeﬂ ’ﬁxﬂﬁndla was threatened with the

'n-"-,}i 2%
x:

spread of Covid-19 pandemic and '&rﬂd a completed lockdown in the

entire country for an initial peﬂaﬁ of. .21 days which started on
25.03.2020. By v1rt1;e of varlumuh&eéué'm;_ notifications, the Ministry
of Home Affairs, GOI. further extendact the loc%cdu' n from time to time
and till date the sai:fq duntmues 111 sume

n.tj-ne other form to curb the
(ﬁlﬁné the Government of
effmeasures to prevent the

pandemic. Various ‘State Gwet‘nments

Haryana have also enfnrcea 'ggrmus' ~

1

pandemic including tmposﬁég tznrfew “lockdown, stopping all
commercial activities, stopping: ail t:ﬂﬁnstructmn activities. Despite, after
above stated obstructions, the: nation was yet again hit by the second
wave of Covid-19 pﬁndemr{: sgh{?am all tl}e _\PEQ‘&UES in the real estate
sector were forced to stnp It is pertlnent to mentmn that considering
the wide spread of Covid-19, firstly night curfew was imposed followed
by weekend curfew and then complete curfew. That during the period
from 12.04.2021 to 24.07.2021, each and every activity including the
construction activity was banned in the State. This has been followed by
the recent wave brought by the new covid variant in the country.

Therefore, it is safely concluded that the said delay in the seamless

-
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execution of the project was due to genuine force majeure
circumstances and the said period shall not be added while computing
the delay.

That it is comprehensively established that a period of 292 days was
consumed on account of circumstances beyond the power and control
of respondent no.1, owing to the passing of Orders by the statutory
authorities. Thus, the respondent no.l has been prevented by
circumstances beyond its pnw_&g ,;.l'jd cnntrul from undertaking the

implementation of the prnjeééﬁ' 1 _g'ae time period indicated above

and therefore the same is nu; ﬁﬁ taken into reckoning while

computing the permd of 42, muntgs as: pas been provided in the

Agreement. *1-.-1_.-., N h

That the timely pajmer;t of the sales mumdeﬂ:ﬁ of the unit was the

essence of the Agr&emw-:nt executed b&tween the parties as per clause 7

of the Agreement. That in ca.ge of deféul;; by the complainant, the

complainant was bnun& to malgg tmﬁ interest.

That various demand lettarsrﬁere ::aiseﬂwas per the agreed payment

plan however, the cﬁmplalnant had ntméuuusl}!s«delayed in making the
zs ph@man!ﬁrequen letters and

reminder notices Were also }er\ieﬂ, to' the' cum?%inant from time to

due payments, upnn ‘which, vari

time. That the bonafide of the respundent is also essential to be
highlighted at this instance, who had served request letters at every
stage and reminder notices in case of non-payment.

That the complainant stood in the event of default for not making
payment and non-payment of statutory dues. Accordingly, the
respondent no.l had a right to terminate the unit. That multiple

opportunities were given to the complainant to rectify their default
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through the reminder notices and final demand notice for payment of

outstanding amount. However, the complainant again willingly and
voluntarily chose not to rectify the same, and consequently, after
waiting for an ample period of time, the respondent no.l was
constrained to terminate the allotment of the unit of the complainant by
issuing the termination letter dated 22.05.2013.

That the complainant was left with no right, titled, interest, charge or
lien over the unit. That after the tarmlrmtlun of the allotment of the unit,
the respondent no. 1 is well wiﬁhfn their right to forfeit the earnest

\h'. 3

amount along the delayed paym It ] ter st till the date of termination
unt IM brokerage charges,

and other non-refundablé
N O
given to the purchaser and the

processing fees, any/ munetarf'aﬁa e
statutory dues paid against the unit. |
That after the termination of the Agreement no right or lien of the
complainant exists ‘in the said unit and!&h.e Ag;leement between the
parties came to an end. Thaf umpersnn slfﬁuiél be granted the benefit of
their own wrong' is a settled pﬁnmple of law and is squarely applicable
in the present case, where the defa ainants had led to the
termination of the :unft Tﬁat' UJLERHEQ ample number of
opportunities to the r:nmplalrumt in qrdﬂr tu qlear,ﬂle outstanding dues,
the complainant time and agaln ﬁled tﬂ abide by the terms and
conditions of the Agreement and remit the same. That due to the failure
of the complainant in remitting the outstanding dues, the unit of the
complainant was terminated vide Termination Letter dated 22.05.2013.
That it is imperative to note that the complainant had approached the
Authority and filed the present complaint after 3824 days (10 years 5

v
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months and 19 days) and therefore, the present complaint is barred by

limitation and is liable to be dismissed.

XIX. That all the claims put forth by the complainant in the present
complaint are wrong and frivolous. That, it was the complainant who
failed to remit the outstanding dues and abide the terms and conditions
of the Agreement. The complainant cannot be benefitted for his own
wrong and hence the present complaint is liable to be dismissed as the
same is filed almost after 11 years D_ftr!he termination of the unit.

Copies of all the relevant documents have been filed and placed on record.

£

2% L
FJ!"g ce;the complaint can be decided
r ...-..x : "

| "h&};gﬁd_iuhmissiun made by the

Their authenticity is not in diﬁpﬁﬁ’:‘.&

on the basis of these un_dig_put_ﬁd%'*ﬂ_'

e

parties.

- | 20N ' | ! ._-;"
E. Jurisdiction of the authority: ™Y ~ El

ﬁl y | i. 1! L.] 3 .i‘l
7. The Authority observes that i l’i&lﬁ ﬁerﬂtagﬁl'rgs' well as subject matter

jurisdiction to adjudicate the present-complaint for the reasons given

below. —
N 3 B 1y N
F.1 Territorial iurisdicﬁn@ _ &% l : k-.{" 2

9. As per notification no;1/92/2017-1TCP dated 14.122017 issued by Town
and Country Planning Department, the. jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

F.Il Subject matter jurisdiction

v
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10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottee as per the agreement for sale, or to the association of allottee, as the
case may be, till the conveyance of all the apartments, plots or buildings, as
the case may be, to the allottee, or F&e common areas to the association of
allottee or the competent authority, ,W_;me may be;

I Py oo” 12750

11. So, in view of the provisions of the Act Quoted above, the Authority has

G.

& T s

complete jurisdiction to decide the complaint regarding non-compliance
et 5,
of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued'by the complainants at a

later stage. ' 4 0 B 0 fr‘w N

. i B S 4
',

Findings on objections raised by the respondent

G.1. Objection regarding deletion of respondent ;_n-u.z i.e., M/s. Countrywide

REN

Promoters Pvt. Ltd. from the array of parties.

12. The respondent no.1 has raised an ;biecﬁuﬁ of wrdngful impleadment of
1 4 ] 1 i

respondent no.2 i., M/s. Countnrwidé Promoters Pvt. Ltd. in the array of
parties. The respondent-promoter has stated that respondent no.2 is not

a proper party and no specific relief has been sought by the complainant

from respondent no.2.

13. On failure to fulfil their obligation to complete the project by the due date,

the complainant approached the Authority seeking relief of delayed
possession charges and others against the allotted unit. On the other

hand, the respondent no. 1 raised a preliminary objection to w.r.t

o
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deletion the name of respondent no. 2 from the array of parties. That the

respondent no. 2 is not effective and vide order bearing no. CP (CAA)
26/Chd/Hry/2023 dated 20.09.2024 passed by Hon'ble NCLT,
Chandigarh, the respondent no. 2 company has transferred its assets to
the transferee company. That the respondent no. 2 is not a separate legal
entity as on date and no legal action can be proceeded against the
respondent no. 2, hence, the name of the respondent no. 2 should be

ik

14. In view of the same, the name ofﬁre gundent no. 1 (M/s Countrywide
&I

Promoters Private Limited) is dele}ed from the array of parties in terms
& 'R '

of the order dated 20. 09 2024 in fnmp]amt bearing no. CP (CAA)

26/Chd/Hry/2023 passed b}r the Hon'ble NCLT, Chandigarh

G.Il Objection regarding delay due to force majeure circumstances

deleted from the array of parties. .

15. The respondent no. 1 have ralsed a cuntentl%m tl?at the construction of the
project was delayed due to force ma]eure {:qndltmns such as various
orders passed by the Hon'ble- Bynjab'anc@ﬂija?ana High court, Hon'ble
NGT, shortage of labaur d%‘iﬁﬁﬁ@ﬁsatmn outbreak of Covid-19
pandemic. Since thm'ef were. %Rut&sﬁa% be’i@nd the control of
respondents, so taking | mtu cunsideramn t)ne gbnveﬁmentmned facts, the
respondent be allowed the perind dunng which his construction
activities came to stand still, and the said period be excluded while
calculating the due date. In the present case, the complainant was
allotted a villa bearing no. D-18 admeasuring 1116 sq.yrds vide allotment
letter dated 18.11.2022. Thereafter, the Villas Buyer's Agreement was
executed between the parties on 03.06.2013. As per clause 5 of the

v
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Agreement dated 03.06.2013, the due date for offer of possession of the

unit was 24 months from the date of sanction of the building plan or
execution of villa buyer’s agreement, whichever is later, along with a
grace period of 180 dayes over and above the said period. The period of
twenty four months is calculated from the date of execution of the
agreement. The Villa Buyer Agreement has been executed between the
parties on 03.06.2013, the period of, 24months from 03.06.2013 comes

-’_' 1,.."" ._'_-'.,
out to be 03.06.2015. Further, gr%i qualified grace period of 180 days

has been agreed between the cglpp |1nan:t and the respondents to be
granted to the respnndents mre; a_ntl ahove t[ie sald 24 months. The same
is granted to the respondents being tinquahhfd.,'&hus. the due date of
possession comes c}qﬁ to be 03. 12 201& 'I'he respcs}ldent is seeking the
benefit of Covid-19, which came mtn effeck much after the due date of
offer of possession. Therefore, na further rQLgf in respect to the same can
be granted to the respondents:™ ;ﬁgrﬁmnﬁents have submitted that due
to various orders of the ﬁuthqriﬁgs-algd-.-rm ﬂm*—ganstructlnn activities
came to standstill. The-Authority ubsenres that though there have been
various orders issued to crb the Enﬂi‘unment pollution, water shortage,
labour shortage etc, but these were for a short period of time and are the
events happening every year. The respondent was very much aware of

these event and thus, the promoter/ respondent cannot be given any

more leniency based on the aforesaid reasons.

G.111. Objection regarding complaint being barred by limitation.

v
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17. The respondent/promoter has raised an objection that the present

complaint has been filed after a delay of more than 10 years from the
date of cancellation of the unit and is therefore, barred by limitation and

liable to be dismissed.

18. The Authority is of the view that the alleged cancellation letter dated
22.05.2013 is void as subsequent to the said cancellation letter dated
22.05.2013, the Villa Buyer's Agli'geﬁent was executed between the
complainant and the respnndenl: m‘i 03 06.2013 in respect of Villa
bearing no. D-18, in the project uf the respnndent The due date of
handing over possession of the’;..rillla té tl;e r;:ﬂmplamant was 03.12.2015.
The respondent has failed to obtain the Occupation certificate from the
concerned competent authorities till date,:_despitel_a lapse of 10 years.
The cause of action in favour of the cump{ﬂain‘ant and against the
respondent is still continuing. Thus, the contention of the respondent

that the complaint is barred by limitation is hereby rejected.

H. Findings on the relié:f mughbhgﬂig&omh’ﬂ nant

H.I. Direct the respondents to pay delayed pnsaessi,tm charges from the
due date of possession till the date of actual handover of the
possession along with interest as the rate prescribed by the Act.

H.II. Direct the respondents to handover the actual physical possession
of the full furnished unit with all the amenities and fixtures as per
the BBA.

19. In the present complaint, the complainant was allotted villa bearing no. D-
18, Type-Villa, admeasuring 1116 sq.yards in the project “Amstoria”

situated at Sector-102, Gurugram by the respondents for a sale
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consideration of Rs. 4,22,79,223/- and he has paid a sum of

Rs.331,58,795/- till date. A Villa Buyer's Agreement dated 03.06.2013
was executed between the complainant and the respondents. As per
Clause 5 of the Agreement dated 03.06.2013, the respondents were
obligated to complete the construction of the project and handover the
possession of the subject unit within 24 months from the date of sanction
of building plan or execution of the'Villa Buyer's Agreement, whichever is
later alongwith a grace period ﬁglalgqlays after the expiry of the said
s £

commitment period. Thus, the ue date cores out to be 03.12.2015.
2P\

v

20. Vide proceedings dateng&&SZQ%é{ ﬁsﬁq&ﬁent was asked to clarify
the status of the Uceﬁpatiun Certihca;e, to wl;iph-'tl;e respondent stated
that the same shall be filed with the written su‘br?issiuns. The written
submissions on hehaik&f the resﬁbnéent%wah)éemfed on 07.05.2025, but
no status regarding the ﬂtﬁﬂpaﬁﬁn{]ertifiqat’é; has been clarified by the
respondent. Also, nothing regarding the Erant of Occupation Certificate is
available on the we%‘l’% ﬁ:q:%'&?\%"iaﬁug Planning, Haryana.
Thus, the Authority is of the view that 'WI:HE'-';'r _q&upaﬁbn Certificate for the
project has not yet been obtained from the competent authority. The
respondent has stated that the allotment of the unit of the complainant
stands terminated on 22.05.2013 on account of non-payment by the
complainant. The Authority is of the view that the alleged termination
letter dated 22.05.2013 was prior even to the execution of the Buyer’s

Agreement which was executed on 03.06.2013 after the date of alleged
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termination letter dated 22.05.2013. Thus, the Termination letter dated

22.05.2013 is void as it has been superseded by the Buyer’'s Agreement
dated 03.06.2013,.

21. The complainant intends to continue with the project and is seeking delay
possession charges interest on the amount paid. Proviso to section 18
provides that where an allottee does not intend to withdraw from the
project, he shall be paid, by the praréqter, interest for every month of

%

'_mn at such rate as may be

delay, till the handing over Df::'_":"‘ 4o
prescribed and it has hﬁemprﬁifrwrndq’h@ 15 of the rules:

“Section 18: - Return of amount and compensation
18(1). If the. {promoter fails ta mmpe‘efﬁ or Fs unable to give

possession.of an apartm e r,pz'g ildi
(a) in aceo ﬂnce Lra ement for sale
or, as the ﬁike mtyﬁ be, du date specified

therein; or"

(b) due to cir,smndnuahce of fus qgss as a developer on
account of suspension of revocatio fﬂre registration under
this Act or for any other reason,

he shall be liable on demand to the a!!auees, in case the
allottee wu.‘hes to withdraWw from the ra;ect, without prejudice
to any other rémedy avdila e, e T mount received
by him in eat ment, uilding, as the
case may be, with interest at suc rute as may be prescribed
in this behalf including cumpensauan' in tﬁe manner as provided
under this Act: \ /

Provided that where an allottee does not mrend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

(Emphasis supplied)
22. Clause 5 of the Villa Buyer’s Agreement (in short, agreement) provides for

handing over of possession and is reproduced below:

5. The Seller/confirming party proposes to handover the physical
possession of the said unit to the purchaser(s)) within a period of
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24 months from the date of sanction of building plan or
execution of villas buyer's agreement, whichever is later. The
purchaser(S) further agrees and understands that the
seller/confirming party shall additionally be entitled to a period
of 180 days (grace period) after the expiry of the said
commitment period to allow for filling and pursuing the
occupancy certificate etc. from DTCP under the Act in respect of
the entire colony”

23. Due date of possession and admissibility of grace period: As per

Clause 5 of the agreement dated 03 06.2013, the possession of the
% ‘.' _vﬂthin a stipulated timeframe of

allotted unit was supposed to hgaaf
24 months from the date of e:ﬁemﬁe *!{'of the agreement or within 24
months from the date nf sanmm; af l:iu;ldlgg plans, whichever is later.
Further, an unquahﬁ&dgrate p'éﬂ@ﬁ 0&180 abr; is agreed between the
parties over and above the period of 2’4 months. Tlie date of sanction of

building pans as per the written submis ions uf the respondent was
1

19.09.2012 and the agrggmgnt W.'as] exr?c : lnrr 03 06.2013, thus, the
date of execution of the agrem'n{ﬁf Wa's J@fega'i’herefure the due date is
calculated from date, nf executiun of l;u.tye = ggreement i.e,, 03.06.2013.
Hence, the due date comes out. tmbe Dil,Z )15 including grace period of

180 days as it is unqualified. | /| | (L ;?' AN

24. Payment of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges at the prescribed
rate of interest. Proviso to section 18 provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of

v
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possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the "interest at the rate
prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark .'endmgm;as h;f:h the State Bank of India may

L g

fix from time to time orl to the general public.
25. The legislature in its wisdom 1%{,_”. ?.@ordinate legislation under the
L B

provision of rule 15 of the rules has etermined the prescribed rate of

t mu\ﬁg by the legislature, is

reasonable and if the saui rule IS fnllojmred to sfwa the interest, it will

interest. The rate u?g mteneslg sg-d

ensure uniform practice in all the cases. | |
U

26. Consequently, as pQr wehmtg of thegﬁ’{ayj Bank of India ie,
https://sbi.co.in, the margmaLngl?’Gﬁ}ndM pate (in short, MCLR) as on
date i.e., 14.05.2025 is 9. 10% ﬂcé’urm% ly, the prescribed rate of

interest will be marginal cost of gnﬂ,lr& ratﬁ 2% i.e, 11.10%.

27. The definition of terr&u‘-_interes_t?#_ dél@eﬂdddérséc}ﬁun 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or
the allottee, as the case may be.
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Explanation. —For the purpose of this clause—

(i)  the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of
interest which the promoter shall be liable to pay the allottee,
in case of default;

(i)  the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee to
the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

28. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate :‘.ea., J,_i(,.!t{}% by the respondent/promoter
which is the same as is bemg-‘m od to them in case of delayed
[T

possession charges. LEN {3 ;
v ._;r'. ? "|'IL¥ r\

r

29. On consideration of tt;edqpumenﬁ” a*vﬁl‘able ‘aﬁ returd and submissions
made by the parties rgga;dlng cantra?ennuf as1 per faruwsions of the Act,
the Authority is satlgﬂad that the respondt nt isfmfcontraventmn of the
section 11(4)(a) of the,,Acg: ’ay n#t lﬁanguﬁmﬂerﬁbassesmun by the due
date as per the agreement. /By ,_vir:mé«‘k?’clause 5 of the buyer's
agreement, the possession of the subjectunitasto be delivered within
stipulated time i.e, by 03.12 2015 Hawe‘ve‘r till 'date no occupation
certificate has been r,ecehed b}g r_q;pﬂndmtﬁdnd nétther possession has

been handed over to the complainant till date.

30. The Authority is of considered view that there is delay on the part of the
respondent to offer of possession of the allotted unit to the complainant
as per the terms and conditions of the buyer's agreement dated

03.06.2013. Accordingly, it is the failure of the respondent/promoter to

7t
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fulfil its obligations and responsibilities as per the agreement to hand

over the possession within the stipulated period.

31. Accordingly, the non-compliance of the mandate contained in section

H.IIL

11(4)(a) read with section 18(1) of the Act on the part of the
respondent/promoter is established. As such, the allottee shall be paid by
the promoter interest for every month of delay from the due date of

possession i.e., 03.12.2015 till thg ﬂa{e‘uf valid offer of possession plus 2

EE SN
oL IR r"".
months after obtaining occupat ,ir;grtiﬁcate from the competent

(a-‘-'g-

authority or actual handing over of p?ssesst&q. whichever is earlier; at
e T '
prescribed rate i.e, 11,10% p.a.as per b;ﬁﬁsg‘~¢9_: section 18(1) of the Act
read with rule 15 of the.rules. N Y _']
. |
Initiate penal proceedings against the respondents for non-

registration of the said project even after 6 years of implementation
of the Act, 2016, which isa clear vlulatmn of Section 3 of the Act.

31. The counsel for the respﬂudeut. hg}ﬂanngkgﬁ* registration certificate

H.IV.

along with the wntj:[en:submls_sjggls Tf];_u,t r?qa. perusal of the same, the
Authority is of the view that the sameis in respect of some other project
and not the subject pgdje;t..{ﬁls?,;\;s} pg\' f,ﬂ,_l&qat& available on the
Authority's website, the project sfam.‘;s unregistered. Thus, the planning
branch of the Authority is directed to take necessary actions in this

regard.

Impose heavy costs on the respondents for sheer violations of the
provisions of the Act and causing untold misery, mental agony,
emotional turmoil and continuous harassment to the complainant
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32. The complainant is seeking the above mentioned reliefs w.rt

compensation. The Hon'ble Supreme Court of India in Civil Appeals no.
674445-679 of 2021 titled as M/s Newtech Promoters and Developers
Ltd. V/s State of UP (Supra) has held that an allottee is entitled to claim
compensation and litigation charges under Section 12, 14, 18 and Section
19 which is to be decided by the Adjudicating Officer as per Section 71
and the quantum of compensation and litigation charges shall be

adjudicated by the adjudicating nﬂﬁegr}havmg due regards to the factors

mentioned in Section 72. Theref_‘ 3 cumplamant may approach the

adjudicating officer for seekingth -'."" i F f compensation.

1Ay

I. Directions of the authority * ? ~». ~".. :
33. Hence, the Authority hereby passes this urder a_nﬂd issue the following
directions under sec‘tinn 37 u.f the Act to enfure compliance of
obligations casted upan the prumuters fls ﬁer the fﬁnctions entrusted to

the authority under séction 34(f): L/

— -
=

i. The cancellation dated 22.05: 2{) 13 s vt tiaqd h,ereby set aside.

ii. The respundent{prumuter is dire’cted-iﬂr pay interest at the prescribed
rate of 11.10% p.a. fu@pvgryman gela m. d:%f date of possession
ie, 03.12.2015 till the date of valid offer Df pussessiun plus 2 months
after obtaining occupation certificate from the competent authority or
actual handing over of possession, whichever is earlier; at prescribed
rate i.e., 11.10% p.a. as per proviso to section 18(1) of the Act read with
rule 15 of the rules.

iii. The respondent is directed to hand over the actual physical possession
of the unit to the complainant within 2 months after obtaining

occupation certificate

l
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iv. The rate of interest chargeable from the allottee by the promoter, in case

of default shall be charged at the prescribed rate i.e, 11.10% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottees, in case of default i.e,, the
delayed possession charges as per section 2(za) of the Act.

v. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

vi. The arrears of such interest accrued frum 03,12.2015 till the date of
order by the authority shall be palg 2{} the promoter to the allottee
within a period of 90 days from date af this urder and interest for every
month of delay shall be paid by the prumoter to the allottee before 10th

of the subsequent month as per rule 16[2] of the rules

vii. The respondent shall nnt\chargpﬁmy;mgg om ith_g tinmplainant which is
not the part of the agreement. |

34, The Authority observes that the pru]ect is’ rlaot ;eglstered hence, the
planning branch of the authunty: is. dire;;{{ed to take necessary action
under the provision of the Act af‘?xﬂi&ﬁ)r violation of proviso to Section
3(1) of the Act I T A D ’ : I.Hné*.

: g 5
- - A

35. Complaint stands disposed of. et e
36. File be consigned toregistry. « | ( A

(Mem
Haryana Real Estate Regulatory Authori
Dated: 14.05.2025
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