HARERA

Complaint No. 3592 of 2023

& another
® GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGU LATORY
AUTHORITY, GURUGRAM
 Date of Decision: [ 08.05.2025 |
NAME OF THE BUILDER MAGIC EYE DEVELOPERS PRIVATE LIMITED |
PROJECT NAME “PLAZA AT 106-17
5. No. Case No. Case title APPEARANCE
1. CR/3592/2023 Ashok Taneja Ms. Vandeeta Gupta
V/5 Advocate
Magic Eye Developers Shri Gaurav Rawat
Private Ligited and Advocate
Mr.Surendra Nath Panda(AR
ofR1) L
A CR/3602/2023 Sonal Gulati Ms. Vandeeta Gupta
NS Advocate
Magic Eye Developers Shri Gaurav Rawat
Private Limited and Advocate
Mr.Surendra Nath PandafAR
of R1)
CORAM:
Shri Vijay Kumar Goyal Member
ORDER

1. This order shall dispose of both the complaints titled as above filed
before this authority under Section 31 of the Real Estate (Regulation
and Development) Act, 2016 {jn short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the Act

or the rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,
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namely, "Plaza at 106-1" (Commercial Complex) being developed by the

same respondent/promoter Le.

M/s Magic Eye pevelopers Private

Limited. The terms and conditions of the buyer's agreements, fulcrum of

the issue involved in all these cases pertains to failure on the part of the

promoter to pay commitment charges, seeking refund of the cost paid

for covered car parking along with interest.

3. The details of the complaints, reply to status, unit no., date of agreement,

possession clause, due date of possession, total sale consideration, total

paid amount and relief sought are giveén ina table below:

Complaint CR/3592/2023 l CR/3602/2023
No., Case Ashok Taneja ' sonal Gulati
Title v/s ; V/S
Magic Eye Developers Private Eye Developers Private |
Limited and Mr. Surendra Limited and Mr. Surendra Nath
Nath Panda(AR of R1) panda(AR of R1) B
Reply status 14,12.2023 14.12.2023
Unit no. 7, Ground floor & Tower-B 9, Ground floor & Tower-B
[As per page no. 47 of the [ As per page no. 46 of thr:|
complaint] romplaint| = _ |
Area 728 sq. f (super area) and 728 sq. ft (super area) and
admeasuring EEEsq.ﬂ.[mrpetamai 4395q, ft. (carpet arca)
[As per page no. #7 of the| [As per page no. 46 of 1he|
complaint] complaint] 4
Date of 02.092019 02.09.2019 =
execution of | [As per page To. 33 of the per page mno. 33 of l;hE!|
~ agreement complaint] complaint] L
Due date of 30.06.2022 30.06.2022 |
handing over | (As per RERA registration 1{&5 per RERA registration
of possession | plus & months as per plus 6 months as per
HARERA notification no. HARERA notification no.
9/3-2020 dated |9/3-2020 dated |
26.05.2020 for  the 26.05.2020 for the projects |
projects having ' having completion date on |
completion date on or or after 25.03.2020)
after 25.03.2020) | |
[ Offerof 30.11.2019 30.11.2019 n
on |[As per page no. 3 of the repl ﬁSETEgEnﬂ,3ﬂfthET§El}'1 |
Ennveyance il; 01.03.2021 01.03.2021
Deed [As per page no. ! 66 of the [As per page no. 66 of the |
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- complaint] ' complaint]
|[Inadvertem!+,r mentioned as
131.12.2020 in POD dated
20.03.2025] i
Total TSC: Rs.39,70,512/- TSC: Rs.39,70,512/-
Consideratio (As per page no. 47 of (As per page no. 46 of
n/f the complaint) the complaint})
Total AP: Rs.32,42,982/- AP: Rs.40,11,222/-
Amount paid |(As per receipt information on (As per applicant ledger dated |
by the page no. 52-60 of the 06.12.2023 on page no. 15 of
| complainant complatety | 4 2 ceerepy) _J

4. The aforesaid complaints were ﬂl_ﬁla by the complainants against the
promoter on account of different payment plan in the allotment letter
issued to the complainants than sh:nwn in the booking scheme and
cancelling the unit way hefore the due date on account of non-payment,
seeking payment of commitment i:f’h_ﬁ‘gés;

5. It has been decided to treat the said complaints as an application for
non-compliance of statutory obligations on the part of the promoter/
respondent in ferms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the
rules and the regulations made thereunder..

6. The facts of all the complaints filed by the complainant/allottee are also
similar. Out of the above-mentioned case; the particulars of lead case
CR/3592/2023, case titled as Ashok Taneja V/S Magic Eye
Developers Private Limited and Mr. Surendra Nath Panda(AR of R1)
are being taken into consideration for determining the rights of the
allottee(s) gua payment of commitment charges along with interest,
cost of legal notice, litigation expenses and compensation.

A. Unit and project related details
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7. The particulars of the project,
amount paid by

possession and delay period, if any,

the complainants, date of

Complaint No. 35 92 of 2023
& another

the details of sale consideration, the

proposed handing OVer the

have been detailed in the following

tabular form:
S. No. Particulars Details
1. | Name of the project “Plaza at Sec-106” Spetor-106, Gurugram
2. | Project area 3.725 acres
7. | Nature of project Commercial Project
4. | RERA registered/not Registered vide no. 72 of 2017 dated
registered 21,08.2017 valid up to 31.12.2021
5. | DTCP License no. 65 of 2012 dated 21.06.2012 valid up to
21.06.2022
MName of licensee Magic Eye Developers Private Limited
6. | Unit no. Unit No. 7, Ground Floor, Tower- B
(As per page no. 47 of the complaint]
7. | Unit measuring 728 sq. ft. (super a red)
(As per page no. 47 of the complaint)
g |Date of execution  of 02.09.2019
Agreement [As per page no. 773 of the complaint)
9. | Possession clause 7. Possession of the umit

7.1 Schedule for possession of the unit-
The promoter agrees and understands
that timely delivery af possession of the
unit to the allottee 18 the essence of the

unit by the date mentioned at Sr. no. 20
in schedule A unless there is delay due
to force majeure conditions. If, However,
the completion of the project is delayed
due to the force majeure conditions then
the allottee agrees that the promoter shall
he entitled to the extension of time for
delivery of the possession of the unit,
provided that such force majeure
conditions are not of @ nature which make
it possible for the contract bo be
implemented..........

(As per page no. 38 of the complaint]

Commitment Charges

Clause 9.of schedule € of BBA |
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Commitment Charges: Irrespective  of
anything contrary contained in the body
of agreement, Promoter shall (through
WTC Moida Development Company
Private Limited or otherwise) be entitled
te grant long/short term lease/license of
unit to appropriate tenant/user for such
tenure [which may be even beyond the
committed period) and other terms and
conditions, which promoter/WTC Noida
pevelopment Company Private Limited
may deem fit and proper as per prevailing
market conditions Non-Lockable Units will
be rented out either by promoter oF
representative body of allottees of non-
lackable Unit along with other adjoining
units, Promoter has committed that
allottee shall get a minimum of following
amount fram sub-leasing/renting of wmnit
for a period of Thirty Six Months (i.e.
committed period) with effect from
date of offer of possession of unit by
promaoter.

If Unit is a Retail Unit and is situated
on Ground Floor: Rs. 81/- (Rupees
Eighty One Only] per manth per square
feet of super areo of Unit (inclusive of all
Taxes). In case, during the committed
period, rent realized from sub-leasing of
unit is less than the aforesaid amount,
promater shall pay the shartfall to allottee
15 commitment charge. After the end of
committed period promoter shall not be
liable to pay any money [0 allottee and
allottee  shall  be entitled to actual
proportionate monthly rent paid by
tenant

If Unit is a Retail Unit and is situated
on First Floor: Rs. 73/ (Rupees Seventy
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& another

Three Only) per month per square feet of
super area of Unit (in clusive of all Taxes).
In cose, during the committed period, rent
realized from sub-leasing of unit is less
than the aforesaid amount, promoter shall
pay the shortfall to allottee s
commitment charge. After the end of
committed period promoter shall not be
liable to pay any money o allottee and
allottee  shall be entitled to actual
proportionate monthly rent paid by
tenant

If Unit is Lockable studio Unit: Rs. 30/-
(Rupees Thirty Only) per month per
square feet of super ared (inclustve of all
Taxes) + 50% of rent/user charges paid by
Lessees/Licensees [or the unit. Balance
50% of actual rent/user charges paid by
Lessee/Licensee during committed period
shall belong to Promoter/Managing
Entity. After the end of committed period,
allottee shall be entitled to its complete
rent paid by LesseefLicense. Subject to
Lease/License  already granted by
pmmumrfpmmmer’s nominee, allottee
shall have to right o himself use/grant
lease/license of Unit to appropriate
persan.

All payments shail be made on monthly
basis after deduction of TDS. Commitment
Charges shall be payable only If allottee
has made payment of his all dues to
promoter within 30 days from the date of
receipt of offer of possession. Promoter
chall be entitled to adjust its dues, if any.
from the commitment charges.

In case allottees create any hindrance in
renting of such units by promoter or
decline to avail the renting opportunity
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Eumplaint No, 3592 of 2023

J

8. The complainant h

available with promoter, promoter shall
stand discharged of its obligation of
payment of commitment charges (o
allottes
(As per page no. 50 of the complaint}
11. | Due date of possession 30.06.2022
(As per RERA registration plus 6 months
as per HARERA notification no. 9/3-2020
dated 26.05.2020 for the projects having
completion date on or after 25.03.2020)
12. | Total sale consideration Rs.39.,70,512/-
(As per page no. 47 of the complaint]
13. | Total amount paid by the | Rs40,11,222/-
complainant (As alleged by the complainant on page
(To be confirmed) na. 12 of the complaint)
Rs.32,42,982/-
(As per receipt information on page no.
52-60 of the complaint]
14. | Occupation certificate 28.11.2019
(As per DTCP website)
15. | Offer of possession 30,11.2019
(As per page no. 3 of the reply]
16. | Conveyance deed 01,03.2021
| [As per page no. 66 of the complaint)
17. | Lease deed with Instakart | 04.10.2021
for 3 years ie, 05.07.2021 | (As per page no. 79 of the complaint)
to 04.07.2024 |
18. | Legal Notice for payment of | 14.07.2023
remaining commitment | (As per page no. BU of the complaint)
charges  and assured
minimal rental charges and
interest
B, Facts of the complaint:

That the complainant Mr. Ashok

as made the following submissions:

Taneja, is a peaceful and law-

abiding citizen residing at g-70, Greenwood City, Secor-45,

Gurgaon, Haryana-12 2003.
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. That the 'promoter’ M /s Magic Eye Promoters Private Limited with
their registered office at GF - 09, Plaza - M6, Jasola District Centre,

Jasola, New Delhi-110 025 is a private limited company
incorporated under the Companies Act, 2013 and is involved in the
business of developing and constructing real estate projects.

lll. That the promoter owned a piece of land admeasuring 3.725 acres
on which they constructed a com mercial project namely “PLAZA at
106-1" situated at Sector - 106, Gurgaon after obtaining license
from DTCP bearing no. 65 of @:}E dated 21.06.2012. The said
project is also registered with RERA bearing registration no. 72 of
2017 dated 21.08.2017, r

IV. That the complainant came to Rnll':iw about the project through sales
team of the res pgﬁﬂént cnmﬁanir"' %erelﬁ.;hef had approached the
complainant on various occasions to provide information about the
project and the benefits the complainant can avall by purchasing a
commercial unit in the pruﬁhct. The tepresentatives of the
respondent company further mformed the complainant would be
receiving assured commitment charges every month after getting
the possession of the unit. . |

3 & . 4 s
V. That the complainant was convinced on basis of representations

and warranties made by the respondent company and duly booked
a unit in the project by paying Rs.2.00.000/-. Vide receipt dated
05.04.2019, the complainant has confirmed the same and became
the bonafide owner of the commercial unit no, 07, having a super
area of 728 sg. fr. (Carpet Area of 328 sq. ft.) situated on ground
floor of Tower B2 in the project along with one independent car

parking space.
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VL. That vide agreement dated 02.09.2019, the complainant procured

the allotment of commercial unit from the respondent company.

Vil. That the complainant has disbursed all payments timely, to the
complete sajisfaction of the respondent company and in
accordance with the terms of the agreement. The complainant has
fulfilled all its obligations and responsibilities with respect to the
agreement. The complainant made payments in tranches in terms
of the agreement and thus t_helcumplainant had paid the total
consideration of Rs.40,11,222/- ;imlusivc of all taxes, PLC, Club
Membership Fee, External ?mlnpment Charges, Internal
Development Charges and other charges, if any (IFMS).

VIIl.  That as per letter dated GS*CIE_.Z'OA%E 0, the respondent company called
the cnmplainant_fur mgistﬁﬁdf of conveyance deed and payment
of stamp duty and registration charges which amounted to be
Rs.1,79,900/- and Rs.20,006/- respectively. It is further submitted
that in the invitation ﬂm:rea::jdent Wuy also demanded the
complainant to pay in cash Advacates fee and miscellaneous

expenses amounting to Rs.12,000/- at the time of registration of
the said unit. It was never agreed between the respondent and the
complainant that the ﬁd_vmr:atz;s fees and miscellaneous expenses
will be borne by the complainant.

X Thatvide revised letter dated 27.01.2021, the respondent company
again called the complainant to pay an additional amount for
registration of conveyance deed due to increase in stamp duty
charges by 2% vide notification dated 28.12.2020 by the Municipal
Corporation of Gurugram, the additional stamp duty borne by the
complainant which amounted to be Rs.71,900/- The excessive

stamp duty charges paid by the complainant was a result of delay in
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registering the conveyance deed by the respondent company and

had the respondent company diligently acted upon its first letter of
intimation then the complainant would have not paid the excess
amount of Rs.71,900/- It is evident from both the letters of
intimation that there is a clear delay of almost one year by the
respondent company to register the conveyance deed.

¥ That thereafter upon receiving all the payments successfully the
respondent company executed the conveyance deed through its
authorized representative, hﬂiﬂﬂ.’tﬂﬁpm‘idﬂnl no. 2, in favor of the
complainant, which was aignéh%hum parties on 01.03.2021 and
was duly registered with the SubsRegistrar Kadipur, Gurugram vide
registration no. 5755. :

¥l. That the respondent cumﬁanf till date has not provided the
independent/designated car parking space to the complainant. The
respondent company has violated the terms and conditions of the
conveyance deed and have modified the dedicated car parking
space of each allottee to a 'mrl_‘nmnn multi-level car parking area
without any consent or agreement.

XIl. That the clause 9 of Schedule C uféagreement states that the
promoter s obligated to _p_a}r*an' amnu.l"lt Rs.B1/- per sq. ft. per
month of super area of unit which will be represented as the
commitment charges which shall be paid to the owner of the unit.
The promoter commits that the owner of the unit in the said project
shall receive assured minimum rental charges every month from
sub-leasing/renting of unit for a period of 36 months with effect
from the date of offer of possession.

xiil. That the respondent company arc obligated to pay an amount
Rs.81/- per month per sq. ft. of super area of the unitie, 728 sq. fr.,
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which is commitment charges, the same has been calculated to be

an amount of Rs.58,968/- per month as per the respondent
company's sales team representation and the terms of the
agreement dated 02.09.2019. However, the complainant was in
utter shock that the respondent company dishursed only an
amount of Rs.29,484/- in the month of July 2020, for the
commitment charges which were due to the complainant against
the amount of Rs.58968/- per month as per the terms and
conditions of the agreement.

¥1v. That the complainant was nﬂrﬁ' conveyed nor was provided any
justification in relation to the dl;ﬁi:iem;? in the amount which was
paid to him and neither any consent was taken from him in relation
to the same. That without Ehlding any discussion, the respondent
company has demanded the deficient amount on the complainant
which has varied from time to time and is in violation of the settled
terms and conditions as per the agreement That, further going
forward the complainant has only received part payment of the
entire commitment charges payable between the period of July
2020 to July 2023. The mm‘iawt;‘ms entitled to be paid an
amount of Rs.21,81,816/-  however, the respondent company have
only paid Rs.14,11,129/- to ﬁle complainant and therefore there
has been a deficiency of Rs.7,70,687 /- which has been withheld by
the respondent

Xy,  That the respondent company sent a letter dated 13.08.2021 to the
complainant and informing him about the execution of lease deed
dated 05.07.2021 in favor of M /s Instakart Service Private Limited
for a carpet area of 4200 sq. fr. with an amount of Rs.60/- per sq. ft
of the carpet area. The complainant’s unit of 728 sq. ft. of Super
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Area was also leased out in the above lease. The afore-mentioned

lease deed was executed without making the complainant, the
confirming party as the said unit in contention is owned by the
complainant. Prior to execuling such lease deed, the complainant
was neither informed nor permitted to consent to the same. The
complainant was also not paid the entire amount of Rs. 60/- per
month per sq. ft. of super area of unit as per the terms of the said
lease deed by the respondent company which is an unlawful act on
the part of the respondent co pany. The respondent company

. 3&:’-1:125 without ever taking the

consent of the complainant or aven discussing the decisions which

have acted on their whimﬁ_,._ﬁii_,

was solely taken by the respondent company.

¥Vl. That the respondent company sent a reworked letter dated
04.10.2021 to the complainant with: reference to the modified
payment of the commitment charges as the respondent company
were earning good from the praject and have mala fide intention to
gain unlawfully from the mmglalna’n:iﬁ.pmperty. The respondent
company again promised to %ﬂy an amount of Rs. 67.50/- per
month per sq. ft. for the super {reu of ﬁg:unit to the complainant in
the letter for which the respondent ::l::mpan}r again failed to do so
and being in continuous default with their promises. The
respondent company through the letter dated 04,10.2021, put an
additional cost of an amount Rs.1,88,310/- for the improvement
and brokerage for the leased unit which was imposed on the
complainant without any prior approval and acknowledgment. The
improvement and brokerage cost were forced on the complainant
and informed him that the same shall be adjusted proportionately

from the commitment charges. The respondent company has
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performed an illegal act as per law without considering or

conducting any discussions with the complainant and against the

terms of the executed agreement and conveyance deed.

/*to the utter shock of the complainant, it was informed by other
investors of the project, that the respondent company has been
performing its duty of commitment charges, However, for the
reason best known to it, the respondent company is merely
evading its liability of providing the entire commitment charges
to the complainant. ¢

XVIl.  That the complainant on a fé‘uv.:é:msiuns visited the office of the
respondent company to d:lscllss sbout the shortfall in the
commitment charges but however, no representative of the
respondent company was available to entertain the issue.

XVIIL.  That since the respondent company failed to address the issue in
person during the visits made by the complainant, therefore the
complainant was forced to seek outstapding amount of the
commitment charges vide Eegal-ﬁnt{ee dated 14.07.2023.

%IX. That the respondent company has blatantly and deliberately
defaulted on the terms and conditions of the agreement and
conveyance deed, whereby the respondént company has failed to
provide Rs.81/- per month per sq. fi. of super area of unit as a part
of guaranteed minimum return on the investment made by the
complainant.

XX, That the respondent company has deceived the complainant with
its misleading representations of providing the assured minimum
rental charges every month against the booking of the unit in the

said project. The respondent company had malicious intent from
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the beginning and never intended to pay the complete commitment

charges to the complainant and there is proven ignorance and
wilful misconduct on its part.

¥¥1.  That the respondent company failed to adhere to the execution and
performance of the terms of the agreement and the conveyance
deed as entrusted in it and breached the terms of the agreement
and the conveyance deed which has caused monetary loss to the
complainant and therefore the respondent company 15 under an
obligation to pay for the same. ;

¥X[l. The present complaint is heing filed seeking payment of
Rs.7.70,687 /- towards unpaid commitment charges and payment of
Rs.2.50,550/- towards interest charged on deficiency in payments

of commitment charges.

C. Relief sought by the cumpm ni:
9. The complainant has sought fﬁﬂmmrg re]ieﬂs‘l

| Direct the respondent un!npan,ﬂ‘ Lo pa{t sum of Rs.7,70,687/- on
account of deficiency in ﬁrrhems towards the complete
commitment charges from July 2020 to July 2023, under the
obligation as per the agreement dated 02.09.2019.

i, Direct the respondent company to pay a sum of Rs.2,50,550/-
rowards the interest on deficiency in payments which has suffered
monetary loss from July 2020 to July 2023,

iii.  Direct the respondent company to pay the assured minimum rental
charges for an amount Rs.81 /- per month per sq. ft. of super area of
the unit 1.e., 728 sq. ft. which has been calculated to be an amount
of Rs.58,968/- per month, when the commitment charges are due

in future.

I Page 14 of 26



iv.

V.
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Direct the respondent company to designate the independent car
parking space for the complainant.

Direct the respondent to pay litigation cost.

D. Reply by the respondents:

10.The respondents have contested the complaint on the following

grounds:

d.

That the complainants took the allotment of unit no. 7 on ground
floor, tower B of project nmﬁmi “The Plaza at 106-I Sector-106,
Gurugram vide agreement d_;;'i;&d_(:ﬁi.“.:{j'}.znlg.

That construction of afures:iiﬁ p\%:jeﬂ got completed on 268.11.2019
and respondent offered possﬂﬁ;iun--ufﬂn' unit to complainant on
30.11.2019. The complainant got the conveyance deed of the unit
executed and registered on 01.03.2021,

That a brand named Instakart contacted respondent for taking
some area of the project [including complainant’s unit) on lease for
a period of 3 years at a monthly rent nf;l_ls.z.'.l'f— per month per sq. ft.
of super area with effect from 05.07.2021.

That the parties discussed the offer of Instakart and arrived at a
consensus through Excﬁangl;" of emails and vide letter dated
04.10.2021 (which was signed by complainant on 06.10.2021),

whereby parties agreed as under:

-« _In supersession of the Ruyer’s Agreement 20 September, 2019 and
previous communications, it hos agreed between you/the Complainant
herein and us/the Respondent herein”

« the Respondent will pay @ sum of Re.67.5/- per 54 ft. of super ared of
the allotted umit wef 01.10.2021 till 04.07.2024 which includes the
actual rent of Rs.27/- per 5q. ft. of super orea paid by Instukart and
balance Rs40.5/- shall be barne by Respondent.

» After 04.07.2024 there shall be no abligations on Respondent to pay
any money to the Complainant under any circumstances and you shall
be entitled to actual proportionate manthly rent payable by tenant
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» Lumpsum amount of Complainant’ share of Tenant Improvement Cost
and brokerage in relation (o lease of property (o Instakart is
Rs.1,88,210.58/- only which shall be adjusted proportionately from the
rent/commitment charges payable to Complainant weef 01.10.2021
till 04.07.2024.

o Lease with Instakart is only for 3 years effective from 05.07.2021 till
04.07.2024.

It submitted that the aforesaid amended terms and conditions were
duly acknowledged and accepted by the complainant. 1t is
submitted that there can be two methods for calculation of
complainant’'s commitment charges one strictly as per stipulations
as contained in note no. 9 of ich‘eﬂule € of developer buyer's
agreement dated 02.09.2019 and other as per letter dated
04.10.2021. 4 1

e. That if the complainant's cumnrﬁrmﬂlt u];m'gas, if calculated as per
ctipulations as codtained in Note No. 9 of Schedule C of developer

buyer's agreement dated HE.H.II' )19, shall be as under:

h | ‘ i

S Mo, | Particulars | ] 4 Amount [Rs.]
| Commitment charges payable for 36 months w.el. 21,22,848
D1.06.2020 til1'30.05,2023* :

@RsB1/- X 655 (super aréa] = R&53,055/- p.m. X
36 months

(as per letter dated 07032020 annexed hergwith
gs annexure R-37. ) b |

B. Amount already Paid (a§ per ledger statement 14,95,907
annexed herewith as Annexure R-4)

Balance commitment charges [A- B] 626,941
D. Actual rental payable wel 08072023 ull 2.35872
04.07.2024 @ Rs27/- X 728 (super area)s
Rs.19,656/- p.m. X 12 months
E. Total rental/commitment charges payable till 262,813
04.07.2024 [C+D] |

f  That if the complainant's commitment charges, if calculated as per
stipulations aforesaid letter dated 04.102021 (signed by the

complainant), shall be as under:
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Table-B

5. No. | Particulars _ Amount (Rs.) |
A Amount Payable w.ef, 01.10.2021 till D4.07.2024 16,21,620
@Rs.675/- X 728 (super area) = Rs.49,140/- p.m.
| X 33 months | T
B. Amount already Paid (as per ledger statement 14.95,907
annexed herewith as Annexure R-4)
C Tenant Improvement Cost and braokerage adjusted 188,310
fromrental | &
51 Balance Payable as on 04.07.2024 [A- (B+C)] T (-62597)

g. That after execution of letter dated 04.10.2021, terms and
conditions contained therein shall prevail Therefore, complainant’s
commitment charges are tn:ﬁ;-cfr_:uhted as per Table-B and not as
per Table-A. AUl .

h. That as per serial no. 22 (d) of Schedule A of the agreement dated
02.09.2019, the complainant has not opted/paid charges, per car
for development of car parking area and therefore, the complainant
is/was entitled hr-alhmnt;pf@r parﬁingemza.

i, That the instant complaint is barred by estoppel. It is submitted
that upon execution Of CONVEYANCe deed dated 01.03.2021, the
complainant is now ﬁmpﬁgﬂ frgm raising these belated
claims/demands as he himself had acknowledged and accepted
that “that they have received the pinsséi'sibn of the said unit to their
complete satisfaction and have signed the possession certificate in
respect thereof. Vendee(s)/ caomplainant(s) herein further assured
that they shall have no claim, whatsoever against the
vendor/respondent including in respect of any defect or deficiency in
construction or quality of materials used or on account of any delay,
etc. and all such claim or objection, if any shall be deemed to have
been waived off by the vendee.
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j. That after handing over of possession and the execution of

conveyance deed disputes relating to commitment charges are
beyond the jurisdiction of the Hon'ble Authority.

k  That the contents of paras of brief facts save the matter of record
are wrong, false and hence denied. It is denied that the
complainants are entitled for commitment charges of Rs.7,70,687 /-
or any interest accrued thereon on account of any alleged
deficiency. Rather, conveyance deed stands executed, the unit of
the complainant has been already leased out, resulting into
discharge of respondent from ;its responsibilities towards the
complainant. ﬁ

. That there is no cause uf"it?:liirf whith ever accrues or accrues at
any point of time to file the {nstant complaint. It is denied that
respondent has committed breac h of its obligations. It is submitted
that there being no cause of Eun, issues framed are wrong and
false and therefore denied. Itis submitted that the complaint under
reply is barred by estoppel and is therefore liable to be dismissed.
The territorial jurisdiction is not denied.

11. Copies of all the relevant dnmmgriﬁ have ﬁﬁ.n filed and placed on the
record. Their authentieity is net in dispute. Hence, the complaint can be
decided on the basis of these undisputed' documents and submission
made by the parties.

E. Jurisdiction of the authority:

12. The objection raised by the respondent regarding rejection of complaint
on ground of subject matter jurisdiction stands rejected. The authority
observes that it has rerritorial as well as subject matter jurisdiction to
adjudicate the present complaint for the reasons given below.

EI Territorial jurisdiction
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As per notification no. 1 /92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram chall be entire Gurugram District for all
purpose with offices situated in Gurugram. in the present case, the
project in question is situated within the planning area of Gurugram
District. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

Ell Subject matter jurisdiction
Section 11(4)(a) of the Act, Eﬁﬁ&_ﬁéﬁﬂu that the promoter shall be
responsible to the allottee as per.'Wnt for sale. Section 11{4)(a) is
reproduced as hereunder: '
Section 11

F-!ij The promoter shull-
(a) be respensible for all obligations, responsibilities and functions under the

provisions of this Act or the rules Enrqéfgqiuﬂuqs made thereunder or to the

o
k

allottees as per the agreement for salg or to :h* association of allottees, as the
case may be, till the conveyance of al the aparements, plots or buildings, as
the case may be, to the ailotcees, or the comnion areds (o the association of
allottess or the competent authority, ag the case may be;

Section 34: Functions of the Authority: ’

34(f) of the Act provides (0 e-£re_ m pliance of the obligations cast upan the
promoters, the allottees ond he real undar this Act and the rules
and regulations made thereunder.

13. 50, in view of the provisions of 'Ehe Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding no n-compliance
of obligations by the promoter leaving aside compensation which is to
be decided by the adjudicating officer if pursued by the complainant ata
later stage.

F. Findings on objections raised by the respondent:
F.1 Objection regarding the complaint being harred by estoppel.
14. The respondent has raised an objection that the instant complaint is

barred by estoppel as upon execution of conveyance deed dated

01.03.2021, the complainant is now estopped from raising these belated
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claims/demands as he himself had acknowledged and accepted that

“that they have received the possession of the said unit to their complete
satisfaction and have signed the possesston certificate in respect thereof.
Vendee(s)/ complainant(s) herein further assured that they shall have no
claim, whatsoever against the vendor/respondent including in respect aof
any defect or deficiency in construction or quality of materials used or on
account of any delay, etc. and all such claim or objection, if any shall be
deemed to have been waived off by the vendee.”

15.The Authority observed that ﬂmv‘}gﬁ the conveyance deed has been
axecuted on 01.03.2021 but as 'p-er j:;i'nvisn to section 18 of the Act of
2016, if the allottee does not intend;m withdraw from the project, he
shall be paid, by the promoter, ’lilt'-ﬂféiﬁ-.fﬁi"m month of delay, till the
handing over of pnssesﬁﬁn, at such_rate as may be prescribed. In the
present complaint, the possession of the unit still remains with the
respondent in lieu of the agreement dated 02.09.2019 read with letter
dated 07.03.2020 for the purpose of leasing of the unit to the third-party
by the respondent and the complainant intend to continue with the
project, therefore the co mplainant is entitled to commitment charges as
agreed between the parties vide a@emerq..iamd- 02.09.2019. Thus, in
view of the agreed terms and conditions duly agreed between the
parties, the contention of the respondent stands rejected.

G. Findings on the relief sought by the complainant:

G.1 Direct the respondent company to pay a sum of Rs.7,70,687/- on
account of deficiency in payments towards the complete
commitment charges from July 2020 to July 2023, under the
obligation as per the agreement dated 02.09.2019.

G.I1 Direct the respondent company to pay a sum of Rs.2,50,550/-
towards the interest on deficiency in payments which has
suffered monetary loss from July 2020 to july 2023.

Gl Direct the respondent company to pay the assured minimum
rental charges for an amount Rs.B1/- per month per sq. fit. of
super area of the unit i.e., 728 sq. ft., which has been calculated
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to be an amount of Rs.58,968/- per month, when the
commitment charges are due in future.
16. The above-mentioned relief sought by the complainants are being taken

together as the findings in one relief will definitely affect the result of
the other relief and the same being interconnected.

17.In the present matter the complainant was provisionally allotted a shop
on 05.04.2019 shop bearing no. Shop no. 7, Ground floor, Tower-B in the
project namely The Plaza located in sector 106, Gurugram. The buyer's
agreement was executed on 02.09.2019 and the complainant started
paying the amount due against l:ttgiéa]iutted unit and paid a sum of
$32,42,982/- for a total sale consideration of 139,70,512/- As per
clause 9 of schedule C of the agreement dated 02.09.2019 it was
promised and assured to the i:at_'!ap;ﬁ:mgnl: if Gnitis a retail unit and is
situated on Ground Floor @%81/- p‘JIar month per square feet of super
area of unit (inclusive of all Taxes) far a period of thirty six months (i.e.,
committed period) withreffect from c}ate of offer of possession of unit by
promoter. The relevant portion of clause 9 of Schedule C has been

reproduced below for the reédy reference:
Clause 9.0f schedule C of BBA

Commitment Charges: frrespective of oaything conerary contained in the body of
agreement, Promater shall [through WTC Noida Development Company Private
Limited or otherwise) be entitled to grant long/short term |ease/license of unit
to appropriate tenantfuser for such tenure (which may be even beyond the
committed period) and other terms and conditions, which promoter/WTC Noida
Development Company Private Limited may deem fit and proper as per
prevailing market conditions Non-Lockable Uinits will be rented out either by
promoter or representative body of allottees of nan-lockable Unit along with
other adjoining units. Fromoter has committed that allotiee shall get a minimuam
of following amount from sub-leasing/renting of unit for a period of Thirty Six
Months (i.e., committed period) with effect from date of offer of possession
of unit by promoter.

If Unit is a Retail Unit and is situated on Ground Floor: Rs. 81/- (Rupees
Eighty One Only) per month per square feet of super area of Unit (inclusive of all
{&/ Taxes). In case, during the committed period, reat real ized from sub-leasing af
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unit is less than the aforesaid amount, prometer shall pay the shortfoll to allottee
as commitment charge: After the end of committed period promoter shall not be
lighle to pay any money o allottee and allottee shall be en titled to octual
proportionate monthly rent paid by tenant

18, Further as per section 11 (4)(a) of the Act of 2016, the promoter 15

responsible for all obligations and responsibilities as per the provisions
of the Act or the terms agreed as per agreement for sale. The relevant

portion of section 11 (4)(a) is reproduced below:

(4) The promater shall

(a) be responsible for all obligations, responsibilities and functions under the

provisions of this Act or the rules and régulations made thereunder or to the
allattees as per the agreement for sale, o to the association of allottees, as the
case may be, till the conveyance of all apartments, plots ar buildings, as the case
may be, to the allottees, or the common @reas to the association of allottees or
the competent authority, as the case may be:

Provided that the respongibility of the promoter; with respect to the structural
defect or any ather defect for such period os is referred to in sub-section (3] of
section 14, shall continge even after the conveyance deed of all the apartments,
plots or buildings, as the case may be, to the allottees are execu ted.

19, In the present case, on 07.03.2020 at page no. 13 of the reply, the

respondent sent letter to complainant which is in continuation of the
agreement dated 02.09.2019 stating that since they are working on
finalizing leasing arrangements, mm!fn:;. payment of commitment
charges effective from 30.11:2019, will now start effective from
01.06.2020 and the cump_Fﬁnant}nwar ‘objected to the same and
accepted the part payment in terms of letter dated 07.03.2020.

20, The Act of 2016 defines “agreement for sale’ means an agreement
entered into between the promoter and the allottee [Section 2(c]}. An
agreement for sale is defined as an arrangement entered between the
promoter and allottee with freewill and consent of both the parties. An
agreement defines the rights and liabilities of both the parties i.e.,
promoter and the allottee and marks the start of new contractual
relationship between them. This contractual relationship gives rise to

future agreements and transactions between them. The different kinds
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of payment plans were in vogue and legal within the meaning of the

agreement for sale. One of the integral part of this agreement is the
transaction of commitment charges inter-se parties. Since the
agreement defines the buyer-promoter relationship therefore, it can be
said that the agreement for commitment charges between the promoter
and allottee arises out of the same relationship. The provisions of
section 11(4)(a) of the Act of 2016 provides that the promoter would
be responsible for all the obligations under the Act as per the agreement
for sale till the execution of mnvwa_@e deed of the unit in favour of the
allottee.

Also, the respondent in its reply ﬁas categorically agreed that the
committed charges were [o he'ﬁai:fflﬁf mt'rémﬂndent w.e.f. 01.06.2020
till 30.05.2023 to the tune of Tz.l.ﬁziléﬂp and the respondent has paid
214,95,907/-. Further the respondent agreés that an amount of
862,813 /- is pending on part of T%pmd&lt to be paid on account of
committed charges. But the raspand';nt in I'i_:s're‘p!ly also mentioned that
a letter dated 04.10.2021 signed by the complainant, the commitment
charges were to be paid by the respondent w.el 01.10.2021 till
04.07.2024 to the tune of ¥16,21,620/- and the respondent has paid
$14,95,907 /- and further an amount of Rs.1,88,310/- has been adjusted
towards tenant improvement cost and hrokerage.

The respondent has mentioned that the respondent has already paid
excess amount than it was supposed to pay as per letter dated
04.10.2021 and no amount is pending on part of the respondent
towards commitment charges. However, it is the complainant who has
to pay back an excess amount of 362,597 /- paid by the respondent. It
was also mentioned by the respondent in its reply that it was agreed
between the parties that the letter dated 04.10.2021 will be in
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supersession of the agreement dated 02.09.2019 and all the previous

communications. However, there is no document placed on record by
the respondent regarding the payments made in compliance of the letter
dated 04.10.2021 or setting aside of the letter dated 07.03.2020 which
is in continuation of the buyer’s agreement dated 02.09.2019. Therefore,
the commitment charges are to be paid in terms letter dated 07.03.2020
agreed by the parties as the letter dated 07.03.2020 flows from the
buyer's agreement dated 02.09.2019. Accordingly, the authority hereby
directs the respondent to pay the committment charges to the
complainant at Rs.B1/- per munthj'pé_r_a_:juare feet of super area of unit
for a period of three years from ﬂl.ﬁﬁﬂﬂ‘lb after adjusting the amount
already paid by the respondent to the complainant on account of
committed charges within 90 days frem the date of this order.

G.IV Direct the respondent company to designate the independent
car parking space for the co lainant.
23. The complainant has raised concerns regarding the allocation of

independent covered car parking. But as per schedule 22(d) of the
agreement on page no. 47 of the complaint peamount has been paid for
development of car parking area. Moreaover, it is nowhere mentioned
that the car parking is covered car parking. -

24, The Authority, after carefully considering the submissions presented by
the parties, finds that the complainant has failed to substantiate his
claims with any documentary evidence or established agreements
regarding the allocation of car parking slots. In the absence of such
material proof, the Authority is unable to ascertain the legitimacy of the
complainants’ concerns about the claimed difficulties for the parking
Facilities. Further, the Authority observes that, in the absence of any
binding contractual obligations, the respondent appears to have

exercised its discretion in the management and distribution of the
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parking slots, which falls within the scope of the respondent’s right.

Hence, the Authority cannot accede with the above sought relief in

absence of any agreed terms between the parties.

GV Direct the respondent to pay litigation cost
The complainant is seeking above mentioned relief w.r.t. compensation.

Hon'ble Supreme Court of India In case titled as M/s Newtech
Promoters and Developers Pvt. Ltd. V/s State of Up & Urs. 2021-2022(1)
RCR (C), 357 held that an allottee is entitled to claim compensation &
litigation charges under sections 1_2_.%4,13 and section 19 which is to be
decided by the adjudicating nfﬁc:gr_‘ii;%j;eﬁectiun 71 and the quantum of
compensation & litigation expense shall be adjudged by the adjudicating
officer having due regard to the factors mentioned in section 72. The
adjudicating officer has exclusive fjurisdiction to deal with the
complaints in respect of compensation & legal expenses.

H. Directions of the Authority: _
Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter fas per the functions entrusted to the
Authority under Section 34(f) of m-af 2016:

i. The authority hereby directs the respondents to pay the
commitment charges to the complainants at Rs.81/- per month per
square feet of super area of unit for a period of three years from
01.06.2020 (after adjusting the amount already paid by the
respondents on account of said charges) as already agreed upon by
the respondents in his reply within 90 days from the date of this
order.
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il. A period of 90 days is given to the respondents to comply with the

directions given in this order and failing which legal consequences

would follow.

27. This decision shall mutatis mutandis apply to cases mentioned in para 3
of this order.

28. The complaints stand disposed of. True certified copies of this order be
placed on the case file of each matter.

29, Files be consigned to the registry,

'
[ﬂi]aytm

Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 08.05.2025
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