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Block A, Sushant

CORAM:

Shri Ashok
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Sh. Nishant |ain

Sh. C.K. Sharma
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Complaint no.
Date of filing comPlaint
First date of hearing
Order pronounced on

1. Mrs. Ankita Shrivastav wf o Mr. Varun Arora
2. Mr. Varun Arora s/o Late Lachhman Arora
Both Resident of: B-52, Farihills Apartments,

Complaint No. 252 of 2024

252 of2024
09.o2.2024
27.03.2024
L4.05.2025

Complainant

Respondent

Member

Complainant

RespondentSh. Dhruv Dutt Sharma [AdvocatesJ

1.. The present

short, the Act) read with Rule ZB ofthe Haryana Real Estate (Regulation and

Development) Rules, 2Ot7 (in short, the Rules) for violation of Section

11(aXa) of the Act wherein it is inter alia prescribed that the promoter

shall be responsible for all obligations, responsibilities and functions under

the provisions of the Act or the Rules and regulations made thereunder or

to the allottees as per the agreement for sale executed inter se.
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A. Unit and proiect related details:
2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

Sr.
No.

Particulars Details

t. Name of the project "Xpressions by Vatika'l Sector- BBA and

BBB, Village Harsaru, Gurugram

2. Nature of Project Independent Residential Floor

3. RERA Registered
registered

or not 27L of 20L7 dated 09.10.2017 valid upto

i0E.ro.2o22
4. DTCP License and validi,ttr4t'

. r_1.:

status
' ,l ,

i,

,ffif 2013 dated 31.10.2013 valid upto
#&sio.zorg

'1[ of"2O15 dated 01.10.2015 valid upto
iifi$Iffi,G020

5. Date of allotment ,' , '

6. Date of exectltion of builder
buver agreement

05$8.201$ir",'
. (Page 41 of comp,faint)

7. Unit no. Plot No-35, ST. H-

B. Unit area t Oflsdi ft; Super area
{P'age 

i43.of co mpl aint)

9. I Possession Clause

\

Clause 13. SCHEDULE FOR POSSESSION

OF THE SAID RESIDENTIAL FLOOR
"The beveloper based on its present plans and

ei'rimates aiid 'lttblect to all iust exceptions,

contemplatgs to complete construction of the said

residential'floor within a period of 48 (Forty
E{ghQ'ionths from the date of execution of this
agreement unless there shall be delay or there shall

be failure due to reasons mentioned in other clauses

herein or due to failure of the Allottee(s) to pay in

time price of the said Residential Floor along with all

other charges and dues in accordance with the

Schedule of Payments given in Annexure-l' or as per

demands raised by the Developer from time to time

or any failure on the part of the Allottee(s) to abide

by any of the terms or conditions of this Agreement'"

t fPaee 52 of comolaint) 

-
10. I Oue date of Possession 05.02.2027

(Calculated to be 48 months from the date of

Page2 otii6
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execution or uuitaeffi
05.08.2016 + Grace period of 6 months in asper HAREM notification no. 9/3_2020 dated
26.05.2020, for the p.o;..t, having
completion ',,e date gn or after 25.03.2020Basic Sales Price Rs. 1,01,39,097 /-
(As per Account statement dated 20.02.2024 at

Total sale consideration Rs. 1,23,01,,253.50/
(As per Account statement dated 20.02.2024 at

Amount paid by ttre
complainant

Rs. 21,15,283.25/
#s nglagcount statement dated 20.02.2024 at

Refund request
complainants

:'\.2021,
fe B3 of complaint)

i :....:...........1 have requestedM
,bef9_re in my coruespondences in person as
well as over email, telephone and courier
ayd I am requesting it for the Sth time. By
denying the same, you are in compleie
violqtjon of REM ACT rules 2017/2019. I
would like to request you for the Sth time thatI'm looking for my rightful refund OA 2
mentioned above) and by N7T agreeing for the
same, you are denying my right and delaying my
refund amount.
Requesting your confirmation on the same with.il. Total refund amount payable from your side

' 
(principal +interest) &
2. date confirmation by when I can collect the

complainants

E-mail dated " 1,0.1{.ZAr-
sent by respondent to

'With reference to yourffi
inform you that we have already offered you
other units in the same project but the ,i^,
were denied by you and we can offer you refund
without interest and without dediLtions.
Furthen we are again offering below mentioned
units requestyou to confirm asap:-
7- Xpressions By Vatika Sector-ggB
a- Plot No-26, ST. H-23, Level-7, ZBR+ 1350 Sq. Ft
b- b- Plot No-26, ST H-23, Level-Z, ZBR+ ISSO Sq.

Ft
For complete details of project kindty visit thebelow mentioned link:_
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E-mail dated 21,.Og.Z6ii
sent by complainants to
respondent



Iiving - r e a dy/ g u rg a on/ xp r e s s i o n s/
2- Gurgaon 27, Sector-43
a- D-003, Gurgaon 27,38HK,1735 Sq. Ft
b- E2-1801, Gurgaon 21,2BHK + 1435 Sq. Ft
For complete details of project kindly visit the
below mentioned link:-
h ttp s : / /www.v atika.colle cti ons. c o m/ h o m e s -

living -re a dy/g urg a on/g u rg ao n- 2 1/
3- Project: Seven Elements Sector 89A
a- Tower A4, 7903,38HK +, Aree: 2130 Sq. Ft
b- Tower 44, 7507,38HK +, Areo: 20BS Sq. Ft."
fPaee 97 of complaint)

77. E-mail dated 1,6.0L.2023 
|

sent by complainants toll
respondent I

' I hove re.artested the. some 4 times

.before in my coruespondences in person as
well as over email, telephone and courier
,'and I am requesting it for the Sth time. By
,,denying the some, you are in complete
',violation of REP.'A ACT rules 2077/2079. I
,',would like to request you for the Sth time that
l'm looking for my rightful refund (1& 2

mentioned above) and by N)T agreeing for the
some, you are denying my right and delaying my

Requesting your confirmation on the same with.
7. Total refund amount payable from your side
(principal +interest) &
2. dote conftrmation by when I can collect the

'' cheque for the same............."

fPaee 9B of complaintJ
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3.

a)

Complaint No. 252 of 2024

Facts of the complaint:
The complainants have made the following submissions: -

That the respondent advertised about a real estate project by the name of

"Xpressions" for housing and proposed to construct several flats through

advertisements, brochures and leading newspapers.

That after a period of more than 4 months, the respondent issued an

allotment letter dated 20.04.2016 in favour of the complainants mentioning

the details of the unit as unit no.35, Street no. H-30, Floor Level 2, Sector BB

B, super area 1700 sq. ft., with preferential location of corner and green

facing for a total sale price of Rs. L,1,4,59,097 /-.

That on 01.05.201.6, the Real Estate [Regulation and Development) Act, 201,6

came into force and defined the functions of all the promoters. However, the

b)

c)

Page 4 ofzo{
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',,

5g64.LB per sq. ft., parking Cffirges $nr

respondent paid scant regard to the law laid down in the Act and demanded

another instalment from the complainants without first entering into a

written agreement. In total as on L4.06.2076 an amount of Rs' 21,,02,923'42

(more than 1,Oo/o of the total sale consideration) was taken by the respondent

from the complainants as the consideration for the said unit. Despite the

timely payments, the respondent turned a deaf year to the complainants'

requests to enter into a written agreement.

That after several requests of the complainants, a builder buyer agreement

dated 05.08.2016 was execiited"$e een the parties at the rate of Rs.

Complaint No. 252 of 2024

ial location charges.5g64.LB per sq. ft., parkirg :ffiffid two preferential location charges.

*greerne t'dated 05.08.2016, the respondentFurther, as per clause 13 Of thd I , ,...

was under contractual oUti[atton. t6', hand over the possession of the
t ! a t^ LI- - f--^-^^ rL^

residential floor to the complainants within a period of 48 months from the

date of execution of the agreement. Accordingly, the due date of possession

of the said unit was 05.08.2020.

e) That the complainanis had oPted on linked payment Plan and

had paid the dues as and when demind when demanded by the respondent' The next

demand was supposed to be demanded by the respondent on "completion of

the super structure". However, the respondent after the initial tranches of

the Project to the comPlainants'payments stopped providing any update of t

{, the complainants sent an email dated 31,18.2017 to the

respondent inquiring about the status of the next demand and the

construction status of the complainants' unit in particular'

0 That the respondent in response to the complainants email responded on

31.08.2017 stating as under:

"The construction at site is ongoing and is being done in a phased

manner, the next demand shall be tentatively due by the 3rd quarter

of 2018, and we shall intimate you in advance. The amount due shall

be Rs.2,027,8L9.50 Plus taxes." {
Page 5 of2O
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That the complainants enquired the respondent as to the status of the

project and its allotted unit in particular on 02.07.20L8. Further, the

complainants on L5.LL.202L wrote to the Managing Director of the

respondent, requesting to refund their hard-earned money along with the

interest @ t\o/o p.a. being charged by the respondent in the agreement and

marked the copy of the said letter to the Authority but the respondent paid

scant regard to the same. However, the respondent did not reply to the

enquiries of the complain'ntt;., 
;:-d..ri.'.,i -..,

The respondent is under.ont igation to complete the construction

of the said unit and handove,l p"fffi3.of the said unit to the complainants.

The complainants even.,vffidlfte office of the respondent on L9.01.2022 to

"{tfit+rtfiat of their money but the respondentknow about the status of theiSl _ .u* o.i
casually told the complainants,that the,',resp0n , is not able to deliver unit

on time due to "uriforeseen-oifrdu. ,rystalcesi.a|4:tVin8 its best to keep up the

pace to resume normatcy. Fur{her, the fespondent in its email dated

20.07.2022 offered t}e corypldinant aJtermtg o$tions of unit, however, these
.,,-.

options were much trYhiie''f, ze'and non-i;f,C. However, the unit allotted to

the complainants was a doUb'le Pl&"unit i.e. corner unit and garden facing.
L*. * ol

rhe respondent rffi$t}f t$:Httbn,.t1cfloffiom actin: contrarv to the

fact that the coniplalnrnl{f"| pqlih+:,.:,d 
l,!n., 

unit with the particular

specifications andipald]api.uml,;h .r[s fbfu0;om7- for the said unit, which

is also mentioned in the allotment letter dated 20.04.201,6.

i] That the respondent instead of responding to the queries of the

complainants in email dated 24.01..2022 sent an email dated 04.02.2022

stating that the project was delayed rather than giving the reasons for the

said delay.

j) That the complainants visited the site of the project and found that the

construction [even foundation) has not started for site of the said unit till
</
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date. The complainants visited the official website of the respondent and to

their utter surprise, the plans of the project "Xpressions" had changed and

the new project plan did not even include the H30 street (Unit: Street H30,

plot no. 35), i.e, the location of the said unit. The change in the project plans

was never intimated nor informed to the complainants despite repeated

enquiry of complainants through emails and correspondences in person as

well.

That the complainants again wrote an email dated 28.02.2022 to the

respondent stating about their visi! to the site. The respondent has not

explained its unilateral d irlOfft.uiation in the project plans' The

respondent unilaterallY.,. 
fl.dgrM

afurarily changed the project plans

and removed the strdot, unitJ from the revised Proiect

icil ana fraud'tilent'aetions *nich is clearly an excuse to shy

*l

amount without anY inte

Complaint No.252 of 2024

thout any deductions but has

away from its F;
1r

b thrE.e##*" buYers such as the

complainants.

r)
: ::i .

That in order to create false-'evidgnte, the'reSpondent offered to return the

not

returned the hard-earned money-,., of the complainants till date' The

complainants during this period s.nt cor.espondences to escalate the issue

r management of respondent detailed above in list of dates'

However, they received no response'

m) That the complainants vide email dated 2t.09.2022 tried to amicably settle

the issue. The complainants specifically requested the respondent to confirm

the total amount of refund and the date on which the refund amount cheque

can be couected but the respondent have faired to do the same till date. 'rhe

act of the respondent clearly shows that the respondent was never

interested in refunding the money of the complainants. /
PageT ofZ0
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n) That the respondent vide its email dated 70.70.2022 once again denied the

refund to the complainants along with interest and instead gave 3 non-viable

alternate options which was an immoral tactic to forcefully sell its unsold

inventory:
a. Respondent's Project - a 2BR and even

by the ResPondent'
b. GurgaonZ11, Sector - 83 - A location for which the Complainants never

signed uP for.
c. Seven Elements Sector B9A - A location for which the Complainants nev-

er signed uP for.

The respondent intentionally gave such options to the complainants which

were an extreme compro-ire',tr$ffieunit purchased by the complainants'

the respondent to Provide "l tal rationale to deny the rights of the

Complaint No. 252 of 2024

smaller unit than offered earlier

o)

complainants to get,.teffi"dt fl.gl i eruest" and inquired about the
.t, 

..:. .ti:. iirr.;1,1.:i,.r;:;.,il.j,i r1.,:1nr :: _

timeline for the paffients. nEgite severii ,attempts of the complainants of

amicable settlement the dispute, the respondent is least interested in

working ethically or as per law. The complainants being left with no other

alternative, are forced to file the present complaint for getting possession ol

their unit along with delayed possession charges'

p) That the cause of action ftu ffiifH-"f thb ftesent complaint arose when the

respondent failed to hand ovei of-&e said unit within the time
T

i

prescribed in the buYtir''s
.t:. : i:

cluse of action further arose when

the respondent assured to cOmplete the construction in a phased manner

and hand over the possession but failed to do so. The cause of action further

arose when the complainants came to know about the revised project plans'

The cause of action is continuous one and still subsisting, hence the present

complaint.

D. Relief sought by the complainants:

4. The complainants have sought following relief[s):

I. Direct the respondent to pay delayed possession charges to the

complainants for not delivering the possession in time of the unit beanng 
u

Page I of20
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no. 35, Street no. H-30, Floor Level 2, Sector BBB, super area 1700 sq. ft.

with preferential location of corner and green facing.

II. Direct the respondent to give possession of unit bearing no. 35, Street no.

H-30, Floor Level 2, Sector B8B, super area 1700 sq. ft. with preferential

location of corner and green facing allotted to the complainants and in

case possession of the said unit cannot be given for the reasons to be given

in writing by the respondent, an alternate unit in the same project,

preferentially located, same area and same rates be allotted to the

complainants and possession of the same be delivered to the

complainants.
III. Direct the respondent not to chaige additional amounts that were not part

of the original builder buyer;a rt dated 05.08.2016.

IV. Direct the respondent to be bgund by the terms and conditions of the

Rs.1,00,0 00 /-.
5. On the date of hearing, the authority explained to the respondent/ promoter

about the contraventi,ohs asL
=i.-

al.leged to have,been committed in relation to

Section 11(4) [aJ of the Act to plead guilty or not to plead guilty.

E. Reply by the respondent.
6, The respondent has contested the coml filing reply on the following

grounds: -

the purposes of 2016 Act as well as 20LT Haryana Rules, is the one as laid

down in Annexure '[, which is required to be executed inter se the promoter

and the allottee.

b) That it is a matter of record and rather a conceded position that no such

agreement, as referred to under the provisions of 2016 Act and 20t7 Haryana

Rules, has been executed between respondent and the complainants.

c) That adjudication of the complaint for interest and delay possession charges,

as provided under Sections L2, L4,1B and 19 of 201.6 Act, if any, must be in

Page 9 of20
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V, Direct the respondent to pay *'Cffi ofl resent litigation amounting to
t dated 05.08.2016.
-

"to$ bf"present litigation
original builder buyer agrr
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reference to the agreement for sale executed in terms of the 201,6 Act and the

Haryana Rules, 2OL7 and no other agreement. Thus, no relief as claimed can

be granted to the comPlainants'

d) That it has been categorically agreed between the parties that subject to the

complainants having complied with all the terms and conditions of the buyer's

agreement and not being in default under the provisions of the said agreement

and having complied with all provisions, formalities, documentation, etc' the

developer contemplates to complete the construction of the said residential

floor unit within a period of 48 months from the date of execution of this
; .ff-*:' -

agreement, unless there rh* U e to force majeure events and failure

y in time the price of the said residential floor. In termsof the allottee(s) to PaY in time

of clause 16 of the agreement, if delay is due to reasons beyond control of the
f

respondent, then the developer is entitled to extension of time for delivery of

possession.

e) That in the present case, there has been a delay due to various reasons which

were beyond the control of the respondent and same are enumerated below: -

i. unexpected introduction of a new National Highway being NH 352 W [herein

,,NH 352 W"J proposed to run through the project of the respondent. Initially

HUDA has to develop the maior sector roads for connectivity of the projects on

the licensed land. But no development for the connectivity and movement

across the sectors, for ingress or egress was done by HUDA for long time' Later

on, due to the change in the master plan for the development of Gurugram, the

Haryana Government has decided to make an alternate highway passing

through between sector 87 and sector BB and further Haryana Government

had transferred the land falling in sector 87, BB and other sectors to GMDA for

constructing new highway 352 W. Thereafter in a process of developing the

said highway 352 W the land was uplifted by 4 to 5 metres. The respondent

has already laid down its facilities before such upliftment and is constrained to

Page 10 of20
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uplift the project land and re-align the facilities. Thereafter GMDA handed over

rhe possession of the land properties/land falling in NH 352 W to NHAI for

construction and development of NH 352 W'

ii. The GMDA vide its letter dated 08.09.2020 handed over the possession of said

properties for construction and development of NH 352 W to the National

Highway Authority of India (NHAI). This is showing that still the construction

of NH 3SZ W is under process resulting in unwanted delay in completion of

project.

Complaint No. 252 of 2024

Hr vrvvL.

iii. Furthef, initially, when HUDA acquired sector road and started construction,
_ .ri'ili,. ,:l

an area by 4 to 5 metres was U$ffi fore the start of the acquisition and

construction process, resprflh;Id hol i iir'e*dy laid down services according

to the earlier sector road levels, however due to upliftment caused by HUDA in

NH 352 W the company has been constrained to raise and uplift the same

within the project, which not only result in deferment of the construction of

Iso attract costing to the respondent.

iv. Re-routing of High-Tension lines passing through lands resulting in inevitable

V.

change in the layout Plani and= ry delay in the Project.
j: 

- 
--- 

.-

The Hon,ble National Greefrlriuuneii llCr)/Environment Pollution control

Among these measures were the bans imposed on construction activities for a

total period of 70 days between November 2016 to December 2019.

vi. Disruptions caused in the supply of stone and sand aggregate' due to orders

passed by the Hon'ble Supreme court and the Hon'ble High court of Punjab

and Haryana prohibiting mining by contractors in and around Haryana'

vii. Disruptions caused by unusually heavy rains in Gurugram every year'

viii. The Government of India imposed lockdown in India in March 2020 to curb

the spread of the Covid-19 pandemic. This severely impacted the respondent

Page 11 of 2r0
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as the respondent was constrained to shut down all construction activities for

the sake of workers' safety, most of the labour workforce migrated back to

their villages and home states, leaving the respondent in a state where there is

still a struggle to mobilize adequate number of workers to start and complete

the construction of the project due to lack of manpower.

f) Furthef, it had been also agreed and accepted that in case the delay is due to

the force majeure then the developer shall not be held responsible for delay in

delivery of the possession in terms"gf the clause 37 of the buyer's agreement.

Thus, the respondent can onlffi t if+ ele to refund the amount.
gt',"' ,,.,.,.4r-

g)That respondent offered varioudltt.inAt. unit to the complainants, howevel

the same were never approved by the complainants. The complainants did not

accept the options offered by respondent and sought refund from responrlent.

Thus, the complainants after having withdrawn from the project now cannot

seek possession of the unit and delay possession charges.

7. All other averments made by the complainants were denied in toto.

B. Copies of all the relevant documents have been filed and placed on record'

Their authenticity is not in dispute. Hence, the complaint can be decided on

, ' i, Lr - ii: I 'iirLr "='- 
='" r r -: !! _ --

the basis of rhose uraiip,itUai6iiilants and oral as well as written

submissions made bY the Parties.

F. furisdiction of the authoritY
9. The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

F.I Territorial i urisdiction
10.As per notification no. 1/92/2017-ITCP dated t4.t2.201,7 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District. Therefore, this

PageL2 of 20
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authority has complete territorial

complaint.

F.II Subiect matter iurisdiction
ll.Section 11(aJ[a) of the Act, 2016

responsible to the allottees as per

reproduced as hereunder:

Complaint No.252 of 2024

jurisdiction to deal with the present

provides that

agreement for

the promoter shall be

sale. Section 11[4)[a) is

Section 77. ....,

ft) fhe promoter shall-
(a) be responsible for obligations, responsibilities and

functions under the pr -oui; of this Act or the rules and
r*ifo the allottees as per the

of ollottees, as the case

may be, till the the apartments, plots or
buildings, as the case or the common areas

to the association df'the cdl'ih:petent authority, as the

12. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

G. Findings on the obiections raised by the respondent:
G.I Obiections regarding force maieure.

13. The respondents-promoter has raised the contention that the construction of

the tower in which the unit of the complainants is situated, has been delayed

due to force majeure circumstances such as orders passed by National Green

Tribunal to stop construction, non-acquisition of sector roads by HUDA,

handing over of possession of the land properties/land falling in NH 352 W to

NHAI for construction and development of NH 352 W by GMDA, etc. The plea

of the respondent regarding various orders of the NGT and other authorities

all

regulations made ther
agreement for sale, or I

Page 13 of20,
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advanced in this regard are devoid of merit. The orders passed by NGT

banning construction in the NCR region was for a very short period and thus,

cannot be said to impact the respondent-builder leading to such a delay in the

completion. Also, there may be cases where allottees has not paid instalments

regularly but all the allottees cannot be expected to suffer because of few

allottees. Thus, the promoter respondent cannot be given any leniency on

based of aforesaid reasons and it is well settled principle that a person cannot

take benefit of his own wrong.

G.II Obiectionregarding of construction of Proiect due to

outbreak of Covid-19. flf, ,,fi.i

14.The Hon'ble Delhi High C,*.g,.Urtoi?,,-:.?19 til*d as M/s Halliburton Offshore

Services Inc. V/S Vedgnta Ltd. * Anr,. ,bearing no. O.M,P (7) (Comm') no'
l1 I

SB/2020 and MS 3696-3697/2020 dated 29.05.2020 has observed as under:

due to the CO.VlDi19

was in breach since were given to the

nce of a contract for
which the deadlinr:_*r:r,7uch before the outbreak itself"'

15. In the present case alio, ih,9,,-[.9,,,lpondent was liable to complete the

construction of the;roje.=:,.?nq,,.^!*ir#..y%,.$. 
,p,!-,fir.rsion 

of the said unit by

05.08.2020. As per.flAf, menetileatioin-not: 9fi';'fl020 dated 26.05.2020, an

extension of 6 months is grantef foar t4e q1o;ects having completion/due date

on or after ZS.O3.ZO20. The completion date of the aforesaid project in which

the subject unit is being allotted to the complainants is 05.08.2020 i.e., before

ZS.O3.ZOZ0. Therefore, an extension of 6 months is to be given over and above

the due date of handing over possession in view of notification no. 9 /3-2020

dated 26.05.2020, on account of force majeure conditions due to outbreak of

covid-19 pandemic. so, in such case the due date for handing over of

possession comes out to 05.02-202L.

Page L4 of 20
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H. Findings on the relief sought by the complainants.
H.I Direct the respondent to pay delayed possession charges to the

complainants for not delivering the possession in time of the unit
bearing no. 35, Street no. H-30, Floor Level 2, Sector BBB, super area

LTOO sq. ft.with preferential Iocation of corner and green facing.

H.II Direct the respondent to give possession of unit bearing no. 35, Street

no. H-30, Floor Level 2, Sector 888, super area 1700 sq. ft. with
preferential location of corner and green facing allotted to the

iomplainants and in case possession of the said unit cannot be given for
the reasons to be given in writing by the respondent, an alternate unit in
the same proiect, preferentially located, same area and same rates be

allotted tothe complainants-gnd possession of the same be delivered to

the complainants. ,1.1,ll"Li6i ;,,, ,

H.III Direct the respondent ngt,tmhape additional amounts that were not
part of the original builde,f$gibg[greement dated 05.08.2016.

H.IV Direct the reslondent to-bbiffiorfna Uy the terms and conditions of the

o ri gi n al b uil der b uyei agre,''.l]d..r.I E$t dated. 0 5. 0 B. 2 0 1 6.

16.0n the above-mention.gd r,gliet:."qougnl bY.t\,R complainant are being taken

together as the fin-{.i1gs_in one relief will definjtely affect the result of other

relief and the same teing interconn..i.a' ' 'l ''r =

17.The complainants weie allotted a.unit no HSG;028-Sector-BBB, Plot No-35,

ST. H-30, Level-Z in lfrg resrPonde;t'1. Ploie!, 
=* 

total sale consideration of

Rs.1,23,01,253.50 /-. ibuyei'-q ig...*.nt was executed between the parties

on 05.08 .ZOL6.The possession of the unit was to be offered within a period of

48 months from tnl alt. o-f .;Jijution oT.fi" ,g."..n.nt i.e., by 05.08.2020.
;i,l' ii t ".",,. ; 1,. li.rr.,.,,. iii ili il, .E

Howevel as per ail,,41,W, ,\3!,1!n"!ion 
no. 

19/,?.'2Q.r0 
dated 26,05'2020, an

extension of 6 month,s, is granted. for thd pf0l6iCts having completion/due date

on or after 25.03.2020. Therefore, the due date for handing over of possession

comes out to be 05.02.2021. The complainants paid an amount of

Rs.21,15,283.25/- against the total sale consideration of Rs.1,23,0L,253.50/-

and are ready and willing to retain the allotted unit in question.

18. The complainants herein intend to continue with the project and are seeking

delay possession charges as provided under the proviso to Section 1B[1J of

the Act. Section 18(1) proviso reads as under: - /
Page 15 qt20
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under:

time to time for lending to the ge:n'eral public'

bordinate legislation under the20. The legislature in its wisdom in the su

provision of Rule 15 of the RUIes; ibid has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

21. Consequently, as per website of the State Bank of India i.e., hltps:/fsbi,co.in,

the marginal cost of lending rate fin short, MCLRJ as on date i.e., 14.05.2025 is

9.1,00/0. Accordingly, the prescribed rate of interest will be marginal cost of

lending rate +2o/o i.e., l-1.100/o. 
v.

Page 16 of20
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"section 78: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, -
Provided that where an allottee does not intend to withdraw from
the proiect, he shall be paid, by the promoten interest for every

month of delay, till the handing over of the possession, at such rate
as may be prescribed."

19. Admissibility of delay possession charges at prescribed rate of interest:

The complainants are seeking delay possession charges. Proviso to Section 18

provides that where an allottee does not intend to withdraw from the project,

he shall be paid, by the p.o*ot##;jffist for every month of delay, till the
- 

4!+a '' 
' 

" 

-':: t1'

handing over of possession, ,t'tU*. ram as may be prescribed and it has been

prescribed under Rule 15 of the Rules, ibid. Rule L5 has been reproduced as

Rule 75.

section 78 anid::

ir::;
'est-'fPrbviso to section 72,

subseetlon'{7) of section 791section fi Aiidsiib-section (4)and subsefun{Z) of section 791

(1) For the,,purpose of pidiisd.'tto'.section 72; iection 78; and sub-

sections @) and (7) of section L9, the "interest at the rate pre-

scribed" shall be the State Bank of India highest marginal cost oJ
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22.The definition of term 'interest' as defined under Section Z(za) of the Act

provides that the rate of interest chargeable from the allottee by the promote4

in case of default, shall be equal to the rate of interest which the promoter

shall be liable to pay the allottee, in case of default. The relevant section is

reproduced below:

"(za) "interest" means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promot-

en in case of default,
the promoter shall be

ter to the allottee shall be

from the date thq
and interest

thereon is ro'funded, stridl'the interest pqtqble by the allottee to
defaults in

payment to the promoter till the date it, is paid;"

23. Therefore, interest on the delay payments from the complainants shall be
l .:,, i ! ' . ''' :

charged at the presfuribed rafie i.p., t .1,0yo.hY\phe.respondent/promoter which

is the same as is beini!fu&a d th,i*\n apsbrf aelayed possession charges.

24. On consideration of thb, circumstancelrcumStances, the evidence and other record and

submissions made by the "parties, the Authority is satisfied that the

respondent is in contravention of the,provisions of the Act. By virtue of clause

13 of the buyer's agreement eiecuted between the parties on 23.03.2016, the

possession of the said unit was to be delivered within a period 4 years from

the date of execution of buyer's agreement, subject to grace period of six

months in lieu of Covid-19. Therefore, the due date of handing over of

possession comes out to be 05.02.2021,.

25. There is failure of the promoter to fulfil its obligations and responsibilities as

per the buyer's agreement to hand over the possession within the stipulated

period. Accordingly, the non-compliance of the mandate contained in Section

1,1,(4)(a) read with Section 1B[1) of the Act on the part of the respondent is

Page1.T of20
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established. As such the complainants are entitled to delay possession charges

at rate of the prescribed interest @ 11..100/o p.a. w.e.f. 05.02.2021 till the date

of offer of possession plus two months or actual handing over of possession,

whichever is earlier.

26.\t is important to note that the respondent shall not charge anything from the

complainants which is not part of buyer's agreement executed between the

parties. Furthermore, in case third-party rights have been established with

respect to the said unit, the respondent is directed to allot an alternative plot

of equivalent dimensions within the same project and at the original price

agreed with the complainants. Further, the possession of the plot shall be

handed over to the complainants after obtaining of occupation

certificat e/CC/part CC from the competent authority as per obligations under

Section 1.L(4) [b) read with Section t7 of the Act, 201'6 and thereafter, the

complainants are obligated to take the possession within 2 months as per

Section 19 [10) of the Act,2016._- \__) __ ____ 
. ,, , , ,

H.V Direct the respohdent to pay litigation''oosts:.'

Complaint No. 252 of 2024

Supreme Court of India in civil appeal nos.6745-6749 of 2021titled as M/s

Newtech Promoters and Pvt. Ltd. V/s State of UP & Ors. 2027-

Z0ZZ(1) RCR(c),357 has held that an allottee is entitled to claim

compensation & litigation charges under sections 1'2,14,18 and section 19

which is to be decided by the adjudicating officer as per section 71 and the

quantum of compensation & litigation expense shall be adjudged by the

adjudicating officer having due regard to the factors mentioned in section 72.

The adjudicating officer has exclusive jurisdiction to deal with the complaints

in respect of compensation & legal expenses. Therefore, the complainants are

advised to approach the adjudicating officer for seeking the relief of

com,ensation' 
Page 18 otz|
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H. Directions of the AuthoritY:
28. Hence, the authority hereby passes this order and issues the following

directions under Section 37 of the Act to ensure compliance of obligations cast

upon the promoter as per the function entrusted to the authority under

Section 3a[fl:
I. The respondent is directed pay interest at the prescribed rate i.e., l- 1.10%

per annum for every month of delay on the amount paid by the

complainants from due date of possession i.e., 05.02.2021 till offer of

possession plus two months or actual handover of possession, whichever

is earlier, as per proviso to Section L8[1) of the Act read with Rule 15 of

the Rules, ibid.

fia'Vf,U;en' es;,,ab I i sh e d said

Complaint No. 252 of 2024

II. In case third-party righta'fuf:he"en'Ssfipblished with respect to the said
,f

unit, the respondent is diiect€AffiukiC'a* alternative unit of equivalent

dimensions within the same project and at the original price agreed with

the complainants. Further, the possession of the plot shall be handed

over to the complainants after obtaining of occupation

certificat elCC/part CC from the competent authority as per obligations

under Section 11,(4) (b) read with Section 1,7 of the Act, 201'6 and

thereafter, the complainants are obligated to take the possession within 2

months as per Section 19 [10) of the Act,20t6'

III. The complainants are directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period'

IV. The rate of interest chargeable from the allottees by the promoter, in case

of default, shall be charged at the prescribed rate i.e., Lt.1'|o/o by the

respondent/promoter, which is the same rate of interest which

promoter shall be Iiable to pay the allottees, in case of default i'e',

delayed possession charges as per Section Z(za) of the Act' Further

interest shall be charged from complainant-allottees for delay if any

between 6 months Covid period from 01.03.2020 to 0t'09'2020'

Page 19 otz!
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v' The respondent shall not charge anything from the complainants which is
not part of buyer,s agreement.

29. Complaint stands disposed of.

30. File be consigned to the registry.

Dated: L4.OS..ZOZS

Haryana Real Estr{te Regulatory
Authority, Gurugram
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