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MA Complaint no. 353 of 2022 and
== GURUGRAM ors.

ORDER
1. This order shall dispose of all the 4 complaints titled as above filed before
this authority in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred as “the
Act”) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (hereinafter referred as “the rules”) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall heﬁ%sponslbte for all its obligations,
responsibilities and functinns-ﬁﬁ"'the -ﬂlottees as per the agreement for
sale executed inter se benveen *parties
2. The core issues enmuat‘ing frﬂm them are similar in nature and the
complainant(s) in theabove referred matters are allottees of the projects,
namely, ‘VATIKA INXT CITY CENTER' being developed by the same
respondent prnmﬂ;tél‘s;i e, M f&' Vatika Ltd.
3. The details of the cnmpiaints rf:ply to status, unit no., date of agreement,
& allotment, due date«ol‘ ﬂasgltss!nn tatai sale consideration, paid up

amount, offer of possession and reliefsought are given in the table below:

Project Name and Mu&n ! "IHK'I‘TER}' @en_f:re", Sector 83, Vatika India Next,
' Gurugram, Haryana,

Nature of the project Commercial complex

Area of the project 10.72 acres

DTCP License no. 122 of 2008 dated 14.06.2008
Valid up to 13.06.2018

RERA registered or not Not registered

Possession clause 2 of BBA The Developer will complete the construction |
of the said complex within three (3) years
from the date of execution of this
agreement...
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Assured return clause The broad terms of assured return are as under
A) Till offer of possession: Rs. 71.50/- per sq. ft.
B) After Completion of the building: Rs. 65/- per
sq. ft
You would be paid an assured return w.ef
04.04.2011 on a monthly basis before the 15th of
each calendar month.
Occupation certificate Not obtained
Offer of possession Not offered
Comp no. CR/353/2022 | CR/1122/2022 | CR/1123/2022 | CR/1124/2022 |
}5‘*';
Allotment letter |  17.082011 | 08032010 18.082011 12082011
wrt allotment (allotted to. !
of unit in Vatika | original allottee) | ' [Page 17 of! r [Page 17 of [Page 17 of
Trade Centre W AS aint), L “complaint] complaint]
[P. i . ' X "'":. T
;_' P g E L L .
Unit no. in Vatika | 253A/2" floor, _.4.]_.2??1{%:'; - 478, 4" floor, 312A, 34 floor,
Trade Centre TowerA | | “TowerA Tower A Tower A
[Page22of | [Page21of || [Page21of [Page 21 of
complai complaint]  complaint] complaint]
L AL B 4 i }
Date of builder | 17082001 | = 08012010 | 18082011 12082011 |
buyer agreement | (with original. 0 4. \
w.rt  allotment allottee) | © [Page 180f [Page 18 of [Page 1B of
of unit in Vatika - complaint] complaint) complaint]
Trade Centre 9 of N
g% [P K )
m A LY.
Date of 17.082011 .01.2010 18.08.2011 12082011
addendum to the | (with driginal | f *TYMRMDN /
agreement w.r.t allottee) | | 1 | 37oF | | [Page 35 of [Page 37 of
assured return e - complaint) complaint] complaint)
[Page 38 of
complaint]
Allocation of unit 25.04.2013 N/A N/A 08.12.2011
in INXT City (in favour of |
Centre original allottee) [Page 38 of
complaint|
[Page 39 of
complaint]
Endorsement of 16.09.2013 N/A N/A N/A
unit In favor
complainant(s) [Page 46 of
complaint]
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ors.
Unit no. (Present | 527, 5% floor, | 107, 1* Floor, 142, 1= Floor, 726, Block F
Unit) block F | Block E | Block E| admeasuring
admeasuring admeasuring admeasuring 500 500 sq. ft.
500 sq. ft. 500 sq. ft sq. f [Additional
documents
[Page 45 of [Page 38 of [Page 40 of placed by the
complaint] complaint] complaint] respondent]
Due date of 17.08.2014 08.01.2013 18.08.2014 12.08.2014
completion  of
project
Date of Undated N/A Undated Undated
addendum to the (with original
agreement w.r.L allottee) R
INXT RISV IR [Page 37 of |Page 39 of
[Page470f |- }:,""::f o complaint) complaint]
complaint] 7 10 g PN e
Date of | 06082019 | 27082019 27.08.2019 27082019
addendum (with = 'Y N
agreement w.rt s : Y
deletion of ' [Page 40 of [Page 42 of
assured return "~ complaint] complaint)
clause el )
Total Sale %27,00000/- |  %21,93,750/- 121,93,750/-
Consideration . g b
i R | I ) -3
Amount paid by il ":-zﬁu,@ugf | %21,93,750/- 121,93.750/-
complainants AT N | i ‘[ ¥ Q
ﬁt:, , B F B L A e
Assured  return kpﬂnﬂﬁ@‘i;‘ * March 2019 [T March 2019 March 2019
paid till N N -
[Page 39%0f | J[Add. Doc:Filed |’ [Add. Doc. Filed | [Add. Doc. Filed
reply] bjr!sﬁ;bnﬂ by respondent] | by respondent]
Assured return - 3496903/ t34,96,903/- %34,96,903/-
paid % '
“{Add. Doc-Filed |\ [Add Doc. Filed | [Add. Doc. Filed
L@‘Wﬂ] respondent] | by respondent]
Relief sought + Assured return | - Assured return | - Assured return
- bPC - DPC - DPC
- Physical - Physical - Physical
possession possession possession
- Strike  down | - Strike  down | - Strike  down
arbitrary arbitrary arbitrary arbitrary
clauses of BBA clauses of BBA clauses of BBA clauses of BBA
- Execute - Execute - Execute - Execute
conveyance conveyance conveyance conveyance
deed deed deed deed

It has been decided to treat the said complaints as an application for non-

compliance of

statutory

obligations

on the

part of

the
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promoter/respondent in terms of section 34(f) of the Act which

mandates the authority to ensure compliance of the obligations cast upon

the promoters, the allottees and the real estate agents under the Act, the

rules and the regulations made thereunder.

5. The facts of all the complaints filed by the complainants/ allottees are

also similar. Out of the above-mentioned cases, the particulars of lead
case CR/353/2022 titled as Geeta Nayyar & Ritika Nayyar V/s
Vatika Limited are being taken tnm Eﬂl‘lSldEl‘Elt‘lﬂi‘l for determining the

rights of the allottees qua as,a‘lﬂ'ﬁgt return, delay possession charges,

physical possession and_mqveygnc& deed.

A. Unitand project rajatpddeta_i_ls . '
6. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, date of

buyer’s agreement etc. have been detailed in the following tabular form:
CR/353/2022 titled as Geeta Nayyar & Ritika Nayyar V/s

S. No. Heads prmp= Information
1. Name and lpta}mnr pf Tthg ﬁ!aﬁka [nxtCity Center” at Sector 83,
project Gur_ugra_m. Haryana
2. | Nature of the project . . | Commercial complex
' 3. | Area of the project 10.72 acres
| 4, DTCP License 122 of 2008 dated 14.06.2008 |
valid upto 13.062018 Sl |
5. RERA registered/ not Not registered |
registered
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6. | Allotment letter in favour 17.08.2011
of original allottee w.r.t.
allotment of unit in Vatika [Page 17 of complaint]
Trade Centre
7. |Date of builder buyer |17.08.2011
agreement  with  the
original allottee w.r.t. [Page 19 of complaint]
allotment of unit in Vatika
Trade Centre
8. Time period for ', The Developer will complete the
completion of the project | o ‘construction of the said complex within |
as per clause 2 of BBA %,’:‘?E .{3) Jears from the date of
“'|'execution of this agreement. Further,
: ' | | the Allgttee has paid full sale
74 &l ;anmin'eranan on signing of this
f ﬁ ' * : ‘{_ ' dg)];bnzi& the Deiiapﬂr j{urther
S f 1 undertakes to make payment of Rs refer
5 | annexure-A (Rupees.....) per sq. ft. of
- | super area -per month by way of
imtl .. | committed return for the period of
\ 7.\ construction, which the Allottee duly
WP accepts. In the event of a time overrun
S in r:mhp!bnan of the said complex the
- ‘Developer shall continue to pay to the
Allottee the within mentioned assured
. | return until the unit is offered by the
;-4 * i@m@pﬁ for possession.
-, A V i ]
r in [Page 22 of complaint]
9, Due date of completionof | 17.08.2014
the project
10. | Date of addendum to the 17.08.2011
agreement w.r.t assured
return [Page 38 of complaint]
11. | Assured return clause ANNEXURE A
ADDENDUM TO THE AGREEMENT
DATED 17.08.2011
The unit has been allotted to you with an
assured monthly return of Rs. 65/- per sq.
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3

A T

AW ¥,
i R A%

:r:-l‘l-i L Pt
A,éﬁ ﬁ:’ &ﬁer Completion of the building: Rs.
0L 65)- per sq. .
F |
P\, £l Yau wmﬂ'ﬂ'be paid an assured return w.e.f.
Ve Yt 1% ﬂﬁﬁ&lﬁl& on a monthly basis before the
d “olaswof eaqh calendar month.
> | The obligation of the developer shall be to
D | lease the premises of which your flat is
{ 191 § | @R §5{ per sq. ft. In the eventuality
'\.‘P s\' ‘ m‘t chieve return being higher or lower
.-h\\ ' 65/> per sq. ft. the following
AN ‘;}d il ,.wz‘lgl:@p;yable
) F .
- L ;;II
"‘*-«_.,_,.aﬁﬂ'h rental is less then Rs. 65/- per sq.

-2/1f the achieved rental is higher than Rs.

ft. However, during the course of
construction till such time the building in
which your unit is situated is ready for
possession you will be paid an additional
return of Rs. 6.50/- per sq. ft. Therefore,
your return payable to you shall be as
follows:

This addendum forms an integral part of
builder  buyer  Agreement dated
17.08.2011

A. Till Completion of the building: Rs.
?1,513{ per sq. ft.

@a{;gpu shall be refunded @Rs. 120/-

it/ (Rupees One Hundred Twenty

y]ihr‘éverym 1/- by which achieved
‘rental is less then Rs. 65/- per sq. ft.

65/~ per sq. ft. then 50% of the increased
rental shall accrue to you free of any
additional sale consideration, However,
you will be requested to pay additional
sale consideration @Rs. 120/- per sq. ft.
(Rupees One Hundred Twenty only) for
every rupee of additional rental achieved
in the case of balance 50% of increased
rentals.
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[Page 38 of complaint]

12. | Allocation of unit in INXT 25.04.2013

City Centre (in favour of original allottee)
[Page 39 of complaint]

13. | Endorsement of unit in 16.09.2013

favor complainant(s) [Page 46 of complaint]
14. | Unit no. 527, 5t floor, block F admeasuring 500
sq. ft.

[Page 45 of complaint]

15. | Date of addendum to: the | Undated
agreement executed wiﬁt Sy

original allottee w. rt.Vﬁtika i
INXT CltyCentre- Y [?—agwi? bfmmpiamt]

-:.-

4
I

16. | Date of ?ddenﬁum ﬂﬁiﬂﬂ 201'?
agreement eiecﬁted with
complainants w.rt deletion | [Page 50 of complaint]
of assured ret;tm clause
17. | Total Sale Cuhsfde:;atiﬁn 321,93,750/-

[Page 22 of complaint]
18. | Paid up amount as per ﬁ‘Bh ﬁi‘ﬁﬂ,?ﬁﬂf—

[Page 22 of complaint]

19. | Assured renuin Paid }'.l!l ﬁgptember 2018
(4 Bd @ageﬁBB'ufreply]
20. | Assured rettrrnpai‘d %27,79,151/-
[Page 39 of reply]

B. Facts of the complaint :
7. The complainants have submitted as under:

a. That pursuant to advertisements, assurances, promises and
representations made by the respondent in the brochure circulated
by them about the timely completion of the project with perfect
facilities and believing the same, the original allottee i.e, Archana

Gulati booked a commercial unit at Vatika Trade Center, Gurgaon. It
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was assured by the respondent that the project including the subject
unit would be handed over possession by 30.09.2012.

b. That the booking of the commercial unit was confirmed to the
original allottee vide allotment letter dated 17.08.2011. Thereafter,
a builder buyer agreement was executed for the commercial unit no.
253A admeasuring 500 Sq. Ft (Super Area) at Vatika Trade Center,
Gurgaon on 17.08.2011 by paying the entire sale consideration i.e.,
321,93,750/-in advancefnrﬂlesaid unit. Clause 32 of the agreement
and clause 1 and 2 of the aﬂdmdum dated 17.08.2011 signed and
executed between the partles are unfair, unjust and arbitrary in
nature, - ‘ .

c. That ﬁlrthermure as - per the addendum agreement dated
17.08.2011, tha respondent pmmlsed an assured return to the
original allotuge frnF 17.08.2011 on a monthly basis before 15% of
each month, wlwram tﬂl the possession an amount @ 371.50 per sq.
ft. and after cnmpletiun of the buﬂding @ ¥65/- per sq. feet was to
be paid to the allottee.

d.  That a letter dated 25.04.2013 was sent by the respondent to the
original allottee, which stated “Allocation of the Unit Number INXT
City Centre”. That the respondent allotted a new unit no. 527 on 5th
Floor of Block F at Vatika INXT City Centre, Gurugram. That such act
of the respondent was arbitrary and in contravention to various
provisions of the BBA and other agreements.

e.  That the original allottee sold the said property to the complainants
vide agreement to sell dated 21.08.2013. That respondent sent a
letter dated 16.09.2013 wherein the respondent acknowledged the
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transfer of rights and benefits to the complainants from the original
allottee as per the builder buyer agreement and other documents.

f.  Thereafter, the complainants made effort to seek updates on the
allotted unit and the status of the construction at the site, but due to
gross negligence of the respondent, there was no satisfactory
response from them.

g8 After repeated follow-ups and not getting a positive response from
the respondent, the cnm-piii_ﬁg‘:itﬁ;ﬁsit&d the construction site and
were shocked to see thatthecunstrucﬂun has not been completed
till date. Despite rgsp‘d_ndei'tt f;fﬁf;tising_rhe complainants to provide
them with wurLd~gfﬁas'fﬁtiﬁﬁé§;. the.complainants were shocked to
see the incnmﬁibté:%anstfﬂiiﬁﬁﬁ-.E:f-the project.

h.  That the respondent violated the terms and conditions of builder
buyer agreemﬂnt- by not executing the sale deed of the
bnaked,!allurted Lu;lt, not handing over. the physical possession of
the buuked}alluttaﬂ umt and not prtmdmg with the payments on
account of assured return as perclause 1 and 2 of the builder buyer
agreement and addqnﬂun; dat@d ?JJB 2011.

i.  Thatwith malaﬁﬂe in{ennnns the respundent on 06.08.2019 got an
addendum signed by the complainants and modified clause 32 of the
Agreement. That despite failing to provide the possession of the
subject unit and failing to handover the physical possession and with
intention to cheat the complainants, the addendum was executed on
the pretext that physical possession and assured returns would be

given to the complainants,
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That till date the respondent has failed to register the project with
the Authority and has violated the provisions of section 3 and 4 of
the Actand are liable to be punished under section 59 of the Act. That
it is clear from the intentions of the respondent that they are not
inclined to complete the said project and have failed to acknowledge
the terms and conditions mentioned in the clauses of the agreement.
That at the time of execution of the agreement dated 17.08.2011, the
respondent had assured the original allottee/complainants that they
have taken necessary approvals -frﬂm the competent authorities to
commence the cnnstruction work of the project. However, till date
the construction rgﬁlmns m&}mpléte. |
That despite h;mnﬁé paid “the entire sale consideration amount in
advance of 121,93,?50[— to-the respondent, there is a considerable
delay of 11 yeé:l_‘,sl%\and the respondent has failed to hand over the
possession to the ﬁémplaihants. That the complainants are left with

no other option but to file the present complaint.

C. Relief sought by the complainants:

8. The complainants ha#e saughtfulluwmgrelief(s]

d.

Direct the respnndent to make payment on account of the assured
return in terms of the addendum.

Direct the respondent to pay delay penalty charges with interest as
per the Act.

Direct the respondent to handover the physical possession of the
subject commercial unit at Vatika INXT City Centre, Gurugram.
Direct the respondent to strike down the impugn clauses under BBA
and addendum.
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e. Direct the respondent to execute sale deed of the above-mentioned
booked unit in favour of the complainant.
f.  Grant the cost of litigation of Rs. 1,10,000/-,
9. On the date of hearing, the authority explained to the respondent

/promoters about the contraventions as alleged to have been committed

in relation to section 11(4) (a) of the Act to plead guilty or not to plead

guilty,

D. Reply by the respondent -;;:w:.'
10. The respondent has cuntestedﬂfﬁ?&“ﬁnmplaint on the following grounds:

a. Thatthe present complaintis not maintainable or tenable in the eyes
of law. The cump'lainanté_héve- misdirected themselves in filing the
above captioned gnmplaiﬁt before this Ld. Authority as the reliefs
being claimed by them cannot be said to fall within the realm of
jurisdiction of this Ld. Authority. It is humbly submitted that upon
the enactment of at-l';_.e'-Banning of Unregulated Deposit Schemes Act,
2019, [hereinaftef'r;aferred as BUDS Act) the ‘Assured Return' and/
or any “Committed Remrns“ on the deposit schemes have been
banned. The ._ﬁespa.pdignt;'-ﬁgjmpany h_‘ajring_nnt taken registration
cannot run, operate, continue an assured return scheme. Thus, the
'Assured Return Scheme” proposed and floated by the respondent
has become infructuous due to operation of law, thus, the relief
prayed in the present complaint cannot survive due to operation of
law.

b. That the complainants enjoyed the monthly returns till September
2018, That the complaint has been filed by the complainants just to

harass the respondent and to gain the unjust enrichment. It is
Page 12 of 29
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pertinent to mention here that for the fair adjudication of grievance
as alleged by the complainants requires detailed deliberation by
leading the evidence and cross-examination, thus only the Civil Court
has jurisdiction to deal with the cases required detailed evidence for
proper and fair adjudication.

¢. That the present complaint is not maintainable before the Hon'ble
Authority as it is apparent from the prayers sought in the complaint.
Further, the complainants are not Allottee’, but purely are ‘Investor’,
who are only seeking physiﬁalyas52551un{deiay possession charges
from the respondgnt by u‘ray of present complaint, which is not
maintainable asdhﬂ unik is nut* meant for. personal use rather it is
meant for egr_:_gmg rent_al income. The commercial unit of the
complainants'a-reﬁhut meant for physical possession as the said unit
is only meant'{d{ilégsiljg the said commercial space for earning rental
income. Furthefmgi"e, as per clause 32.1(d) of the agreement, the
said commercial @éﬁ&shﬁllhe-d&emed to be legally possessed by the
complainants. Hence, the commercial space booked by the
4:::}rm:al::min::mI:s;-élré&nqiL heanffar physical possession. Before buying
the prﬂpertyfﬁali;i't blthe EII‘St:W_I'l'ﬁE allottees, the complainants were
aware of the status of the project and the fact that the commercial
unit was only intended for lease and never for physical possession.

d. That further in the matter of Bharam Singh & Ors. vs. Venetian LDF
Projects LLP (Complaint No. 175 of 2018), the Hon'ble Real Estate
Regulatory Authority, Gurugram had decided not to entertain any

matter related to assured returns.
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e. That the erstwhile allottees entered into an agreement i.e., builder
buyers' agreement dated 17.08.2011 with respondent company
thereafter owing to the name, good will and reputation of the
respondent company. The complainants purchased the unit from the
erstwhile allottees on 16.09.2013. That further, the construction of
unit was completed and the same was duly informed to the
complainants vide letter dated 27.03.2018. That due to external
circumstance which were nﬂt,m control of the respondent, minor
timeline alterations uccqu}firm mmplenun of the project. That even
though the respondent jsuﬂ‘ered from setback due to external
circumstances, yet the respondént managed to complete the
construction. | :

f. That thereaf;_teil‘.; pn 06:08.2019, the complainants also got an
addendum sigr{éd'-‘-and;executed.- The execution of the addendum is
duly admittedt:*ﬁ;' thei'cun;plﬁinants. In terms of Addendum dated
06.08.2019, the " mmpla%nants agreed that as on 01.07.2019,
“Annexure A, Addendumtn the Agreement dated 17.08.2011" where
assured return was p:umised ‘was agreed to be deleted and fresh
clause 32 in the addendum itself was to be read as replaced clause 32
of BBA. Clause 3 of the addendum states that ‘Annexure ‘A’
(Addendum to the Agreement dated 17.08.2011) to Clause 2 (Sale
Consideration) of BBA stands deleted’.

g That the respondent company was facing umpteen roadblocks in
construction and development work in projects comprised in
township ‘Vatika India Next’ beyond the control of the respondent

such as the follows:
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e Construction, laying down and/ or re-routing of Chainsa-Gurgaon-|hajjar-
Hissar Gas Pipeline by Gas Authority of India Limited (Gail) for supplying
natural gas and the consequent litigation for the same, due to which the
company was forced to change its building plans, project drawings, green
areas, laying down of the connecting roads and complete lay-out of the
Township, including that of independent floors.

e Non acquisition of land by Haryana Urban Development Authority (HUDA)
to lay down of Sector roads 75 mtr. and 60 mtr. wide and the consequent
litigation for the same, the issue is even yet not settled completely;

» Labour issue, disruptions/delays in supply of stone aggregate and sand
due to court orders of the courts, unusually heavy rains, delay in supply
of cement and steel, declaration of Gurgaon as ‘Notified Area’ for the
purpose of Ground Water.

« Delay in removal/ re- ruutmg af defunct High-Tension Line of 66KVA in
Licenses Land, despite deposition of charges/ fee with HVBPNL, Haryana.

e Total and partial ban on construction due to the directives issued by the
National Green Tribunal during various times since 2015.

e The National /Green ~Tribunal ENGT}}‘Ehwrnnment Pollution Control
Authority (EPCA) issued. q;lreethrqs and measures (GRAP) to counter the
deterioration tnA}i- quality in Delhi-NCR region especially during the winter
months over the last few years. Among various measures NGT, EPCA, HSPCB
and Hon'ble-Supreme Court imposed a complete ban on construction
activities for a l:ntal of 70 days over various periads from November 2015 to
December 2019, "

e The several stretches of total and partial construction restrictions have led
to significant loss of productivity in construction of the project. The
respondent has also suffered from demobilization of the labour working on
the projects, and it took several additional weeks to resume the construction

activities with the required momentum.

h. That the complainants are‘attempting to seek an advantage of the
slowdown in the real estate sector; and it is apparent from the facts
of the present case that the main purpose of the present complaint is
to harass the respondent by engaging and igniting frivolous issues
with ulterior motives to pressurize the respondent company. It is
pertinent to submit that the complainants were sent the letter dated
27.03.2018 informing of the completion of construction. Thus, the

present complaint is without any basis and no cause of action has
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1

12.

13.

arisen till date in favour of the complainants and against the
respondent and hence, the complaint deserves to be dismissed.

i. That the various contentions raised by the complainants are
fictitious, baseless, vague, wrong and created to misrepresent and
mislead this Hon'ble Authority, for the reasons stated above. That it
is further submitted that none of the relief as prayed for by the
complainants are sustainable, in the eyes of law. Hence, the
complaint is liable to be dismissed with imposition of exemplary cost
for wasting the precious tiniaand efforts of this Hon'ble Authority.

Written submissions filed by ﬂl_é;*réspupd&nt and the complainants are
also taken on record and considered hy the authority while adjudicating
upon the relief suught'hy the complainant. Copies of all the relevant
documents have been filed and placed on the record. Their authenticity
is not in dispute. Hahée, the én:ﬁplaiht can be decided on the basis of
those undisputed da:cmn&ms and submissions made by the parties.

Jurisdiction of the authcmlt}'

The authority observes that it-has territorial as well as subject matter

jurisdiction to adjudicate ﬂlezpﬁesent complaint for the reasons given

below:

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.
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Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.
E. Il Subject-matter jurisdiction

Section 11(4) (a) of the Act, 2016 provides that the promoter  shall be
responsible to the allottees as per agreement for sale. Section 11(4) (a) is
reproduced as hereunder:

“Section 11(4) (a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreementfur sale, or to the association of allottees,
as the case may be, till the conveyance of all the apartments, plots or
buildings, as the case may-be, to the allottees, or the common areas to the
association of allottees or the mmp'_gﬁ&nt authority, as the case may be.
Section 34-Functions of the Authority.:

34(f) to ensure compliance of the obligations cast upon the promoters, the
allottees and the «real estate agents under this Act and the rules and
regulations made thereunder.”

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicatih_g officer if pursued by the complainants at a
later stage. i _

Findings on the nﬁ_jegti;ms ril.qd(by the respondent

F.I. Objection regarding maintainability of complaint on account of
complainants being investor.
The respondent objected that the complainants are investors and not

consumers and therefore, they are not entitled to the protection of the
Act and thereby not entitled to file the complaint under section 31 of the
Act.

The authority observes that any aggrieved person can file a complaint

against the promoter if he contravenes or violates any provisions of the
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Act or rules or regulations made thereunder. Upon careful perusal of all
the terms and conditions of the buyer’s agreement, it is revealed that the
complainants are buyer, and they have paid a considerable amount to the
respondent-promoter towards purchase of unit in its project. At this
stage, it is important to stress upon the definition of term allottee under
the Act, the same is reproduced below for ready reference:

“2(d) "allottee" in relation to a real estate project means the person to whom
a plot, apartment or building, as the case may be, has been allotted, sold
(whether as freehold or leasehold) or gtherwise transferred by the promoter,
and includes the person who sﬂbsaquendy acquires the said allotment
through sale, transfer or otherwise but does not include a person to whom

such plot, apartment arbzqfdfn,g s the case may be, is given on rent”
In view of the abnve—nianhnned ;ieﬁninnn of “allottee” as well as all the

terms and candiﬂm‘é ‘of the bUyer’s agreement executed between
promoter and cunﬂ:f&:ﬁ;ants itis clearthat the complainants are allottees
as the subject unit wasg allgltted tu,rthem by the promoter upon payment
of the entire sale cnnsidaranum The concept of investor is not defined or
referred to in the Act. As per- the definition given under section 2 of the
Act, there will be “promoter” and “allottee” and there cannot be a party
having a status of "investor". Thus, the contention of the promoter that
the complainants being investor are not entitled to protection of this Act
stands rejected. |

Findings on the relief-éuught by the complainant.

G.I. Assured return
The complainants are seeking unpaid assured returns on monthly basis

as per the addendum agreement at the rates mentioned therein. It is
pleaded that the respondent has not complied with the terms and
conditions of the said addendum agreement. Though for some time, the

amount of assured returns was paid but later on, the respondent refused
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to pay the same by taking a plea that the same is not payable in view of
enactment of the Banning of Unregulated Deposit Schemes Act, 2019
(hereinafter referred to as the Act of 2019), citing earlier decision of the
authority (Brhimjeet & Anr. Vs. M/s Landmark Apartments Pvt. Ltd.,
complaint no 141 of 2018) whereby relief of assured return was declined
by the authority. The authority has rejected the aforesaid objections
raised by the respondent in CR/8001/2022 titled as Gaurav Kaushik
and anr. Vs. Vatika Ltd. whe:“@ ‘the authority has held that when
payment of assured returns 15 pgrt and parcel of builder buyer's
agreement (maybe there is a clause in that document or by way of
addendum, memoran::lum.ﬂﬁ‘lundersta‘hdmg_,ur terms and conditions of
the allotment of a unﬁ}, then _t;tﬁe builder is liable to pay that amount as
agreed upon and the Act of 2019 does not create a bar for payment of
assured returns even after coming into operation as the payments made
in this regard are prptectgd as per section 2(4)(1)(iii) of the Act of 2019.
Thus, the plea advanﬁéd'_:__hy-.-tﬁg respondent is not sustainable in view of
the aforesaid reasoning aﬁd taée-éitéd-abuve.

The money was taken by the builder as depesit in advance against
allotment of immni{aﬁ‘le{pﬁpérbr and its possession was to be offered
within a certain period. However, in view of taking sale consideration by
way of advance, the builder promised certain amount by way of assured
returns for a certain period. So, on his failure to fulfil that commitment,
the complainants-allottees have a right to approach the authority for
redressal of their grievances by way of filing a complaint.

Further, the MOU /agreement defines the builder buyer relationship. it
can be said that the MOU /agreement for assured returns between the
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promoter and allotee arises out of the same relationship. It is not
disputed that the respondent is a real estate developer, and it had not
obtained registration under the Act of 2016 for the project in question.
However, the project in which the advance has been received by the
developer from the allottee is an ongoing project as per section 3(1) of
the Act of 2016 and, the same would fall within the jurisdiction of the
authority for giving the desired relief to the complainants besides
initiating penal proceedings. So, the amount paid by the complainants to
the builder is a regulated dep’oﬂif accepted by the later from the former
against the immovable prbpert}# tu ‘be transferred to the allottees later
on. In view of the abu{re, 1he respbnﬁenfis liable to pay assured return to
the complainants- allotl:ees in terms of the addendum agreement dated
17.08.2011. -

Subsequently, a neﬁy "}Add:enﬁum was executed inter se parties on
06.08.2019 whereb§ éun‘ipiainants agreed that the last para of clause 2 of
BBA dated 17.08.2011, dssured-return clauses as per "Annexure ‘A’
Addendum to the Agreement dated 17.08.2011" stands deleted and
further, clause 32 f:lE.{th* BBA dated 17.08.2011 stands substituted. In
terms of the said addendurn, the respondent is liable to pay assured
return till 01.07.2019 and the same ispayable at the time of leasing of the
Unit or within 90 days from the date of execution of the present
Addendum Agreement whichever is earlier. The relevant clauses of the
Addendum are reproduced as under:

“1. This Addendum Agreement shall become effective from 1¢ July

2019,

2. Notwithstanding anything to the contrary contained in the said
Agreement and upon reconciliation of the accounts of the Allottee,
any amount due and payable to the Allottee/ Allottees by the
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Developer, including amounts payable under Annexure ‘A’
(Addendum to the agreement, dated 17th August 2011) to
Clause 2 (Sale Consideration) and Clause 32 (Leasing
Arrangement) upto 30t June, 2019, shall be settled and payable
at the time of leasing of the Unit or within ninety days from the date
of execution of the present Addendum Agreement whichever is
earlier.

3. Annexure ‘A’ (Addendum to the agreement, dated 17th August
2011) to Clause 2 (Sale Consideration) of the Builder Buyer
agreement stands deleted,

4. Afresh Clause 32 as mentioned herein below replaces, substitutes

and supersedes the erstwhile-
Clause 32 "Leasing Arrangement" of the Agreement w.e.f. 1st July
2019." % 1;,.' o T (Emphasis supplied)

g Tae ey § RN

23. On perusal of the case file, itis revealed that emails dated 31.05.2020 and
20.10.2021 had been-sént-By the ‘complainants (in CR/1122/2022,
CR/1123/2022 & Cﬁ,ﬂl%/?ﬂ??}-wtﬁe respondent regarding payment
of outstanding as_s:;'l_'ed return before 07.06.2020. The relevant part of
emails is reiterated @s under:

“31.05.2020 . _

Also, as per latest guidelines, | am sure your offices are functional

now. It is our urgent request.to clear our dues before June 7, 2020.
b 2 LY G o : :

Else we are not bound.to hanour the addendum since our signatures

were taken on the pretext ofafalse promise with an aim to do forgery

towardsus.”" w w4

20122021 84 /A B< |

The dues are pending since 27 November 2019. Kindly issue a PDC

on current date'and courier the same to us. Else treat this addendum

Null and Void and old agreement will be effective immediately. The

last date for you to re-consile is June 07, 2020."

24. It is worth noting that vide aforesaid two emails, the complainants had
requested the respondent to pay assured return beyond the agreed date
(i.e., 30.06.2019) as per addendum dated 06.08.2019. Further, the said
emails were sent by the complainants post the execution of the
Addendum Agreement, thus the complainants cannot raise the objection

of documents being forged at such a belated stage. It is not a disputed fact
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that the aforesaid addendum was duly signed by the complainants and its
execution is admitted by both the parties. Moreover, the complainants
have failed to put forth any document to show that the Addendum
agreement dated 06.08.2019 was executed under protest. It is matter of
fact that the unit of the complainants are not leased out by the respondent
till date. Thus, the aforesaid Addendum becomes binding on both the
parties and accordingly, the respondent is liable to pay assured returns
till 30.06.2019 and the same magjpg,;rable within 90 days from the date of
execution of addendum agreeiﬁﬁﬁﬁﬁjﬁed 06.08.2019 being earlier.

G.IL Delayed possession elqargas i

In the present cumpjamt. the caﬁlplaiﬁants intend to continue with the
project and are seeliing possession of the subject unit and delay
possession charges : as i:rumded under the provisions of section 18(1) of
the Act which readsaﬁ under:

"Section 18: - Relm-n af nmouht and compensation
18(1). If the promoter _ﬂﬂs ‘to complete or is unable to give possession of an
apartment, plot, or buﬂdfug,

meded that where an aHoItee dﬂes not intend to withdraw from the
project, he shall Bf. PEM b’}the‘,})r Jmifter interest for every month of delay,
till the handing averaf the possession, at such rate as may be prescribed”

A builder buyer agreement executed between the parties and the due

date of completion of the project is.calculated as per clause 2 of BBA i.e.,
3 years from the date of execution of this agreement. The relevant clause
is reproduced below:

"The developer shall complete the construction of the said complex within
3 years from the date of execution of this agreement. Further the
allottee has paid full sale consideration on signing of this agreement, the
developer further undertakes to make payment as per annexure A per sq.
Jt of super area per month by way of committed return for the period of
construction, which the allottee duly accepts. In the event of a time overrun
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in completion of the said complex the developer shall continue to pay to the
allottee the within mentioned assured return until the unit is offered by the
developer for possession.”

Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges.
Proviso to section 18 provides that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as
may be prescribed and it has b‘eﬂp;prescrihed under rule 15 of the rules.
Rule 15 has been reproduced a&ﬁpd&r

“Rule 15. Prescribed rate of ini&ﬁ;t¥ [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]

For the purpose of proviso.to section 12;'section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time for lending to the
general public" © .

The legislature in itﬁusz;iﬂgh in the subordinate legislation under the rule
15 of the rules hasﬂétermined the prescribed rate of interest,
Consequently, as per website of the State Bank of India ie.
https://sbi.co.in, the liiargi_pat'ﬂcogt of lending rate (in short, MCLR) as on
date i.e., 04.04.2025 is 9.10%. Accnrdingl}', the prescribed rate of interest
will be marginal cﬁst_.nf-ieﬁdi-ng rate +2% i.e., 11.10%.

On consideration of documents available on record and submissions
made by the complainants and the respondent, the authority is satisfied
that the respondent is in contravention of the provisions of the Act. The
construction of the project was to be completed by 17.08.2014.
However now, the proposition before it is as to whether the allottee who
is getting/entitled for assured return even after expiry of due date of
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possession, can claim both the assured return as well as delayed
possession charges?

To answer the above proposition, it is worthwhile to consider that the
assured return in this case is payable as per “Annexure A, Addendum
Agreement dated 17.08.2011" read with “Addendum Agreement dated
06.08.2019” and the respondent is liable to pay assured return to the
complainants allottee ¥71.50/- per sq. ft. on monthly basis till
30.06.2019. If we compare this wmﬂ return with delayed possession
charges payable under pruvm"to seﬂmn 18(1) of the Act, 2016, the

assured return is much l;etter asis ancapsulated in the following table for

all the complaints:

.-r .I .
¥ i

1

Complaint

no.

CR/353/2022

CR/1122/2022

CR/1123/2022

| CR/1124/2022

Assured

335,750/

135,750/-

1 35,750/-

% 35,750/- |
return L "
payable
per month
| Delay
possession
charges
payable 'Y A B
per month v 4
as per the
RERA Act

By way of "Annexure A, Addendum Agreement dated 17.08.2011" read
with “Addendum Agreement dated 06.08.2019", the respondent is liable

320,292/- ?2'4-.9?5';!;- %20,292/- 120,292/-

to pay assured return to the complainants allottee ¥71.50/- per sq. ft. on
monthly basis till 30.06.2019. The purpose of delayed possession charges
after due date of completion of project is served on payment of assured
return. The same is to safeguard the interest of the allottees as their

money is continued to be used by the promoter even after the promised

Page 24 of 29



§ HARERA

== GURUGRAM ors.

33.

34.

Complaint no. 353 of 2022 and

due date and in return, they are to be paid either the assured return or
delayed possession charges whichever is higher without prejudice to any
other remedy including compensation,

The Authority further observes that the respondent has failed to
complete the construction of the project and to obtain occupation
certificate in respect of the project where the units of the complainants
are situated. As delineated hereinabove, the assured return is payable till
30.06.2019 as agreed between the partles vide Addendum Agreement.
However, the liability to pay dEan pﬂssessmn charges as per proviso to
section 18(1) of the Act is still .t;n_ntmumg and the same is payable w.e.f.
01.07.2019 till the mh@pletiﬁh of the project after obtaining occupation
certificate from the mmpetent authonty

Accordingly, the respﬁndent is directed to pay the amount of assured
return at the agreed rate1 e, @4’1 50/- per sq. ft. per month from the date
the payment of assurgd"r&tum has not been paid till 30.06.2019. The
respondent is directed tupay the nutstandmg assured return amount, if
any, at the agreed rate within-90.days from the date of this order after
adjustment of uut#’fﬁaﬂﬁiq\gﬁu&s, 1‘!’ ai;';y, from the complainants and faili ng
which that amnun't_wcrlul'd be payable with interest @ 9.10% p.a. till the
date of actual realization. Further, the respondent is directed to pay delay
possession charges @ 11.10% p.a. on the amount paid by the
complainants w.e.f. 01.07.2019 till the completion of the project after
obtaining occupation certificate from the competent authority. The
arrears of such interest accrued from 01.07.2019 till the date of this order
by the authority shall be paid by the promoter to the complainant(s)-
allottee(s) within a period of 90 days from date of this order and interest
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for every month of delay shall be paid by the promoter to the allottee(s)
before 10 of each subsequent month as per rule 16(2) of the rules.

G.111. Possession

G.IV. To direct the respondent to strike down the impugn clauses
under BBA and addendum

With respect to the aforesaid reliefs, the authority observes that there is
no clause in the entire BBA which obligates the respondent to handover
physical possession of the unit _t_‘q--_t:l'x_g__cumplainant. Furthermore, as per
clause 32 of the agreemenf:iq@j:_éd 17.08.2011 read with Addendum
Agreement dated 06.08.20 19,:11“94:35 éﬁggeed between the parties that on
completion of the projectithe dgz'?s}ijper shall put the said unit on lease
and the unit shall be d@ém‘ed tqbe légj;ily possessed by the complainant.
The authority furt_h&f observes that the complainants have failed to put
forth any document to show that the agreement and addendum thereto
was executed under protest. Also, no objection/protest whatsoever, was
made by the complainantsat any point of time since the execution of the
BBA/addendum. Accardiqg{y,jhégﬁing over the physical possession was
never the intent of the respondent rather the unit was to be leased out.
G.V. Conveyance de-*adﬂ -4 e |

With respect to the'conveyance deeé clause 8 of the BBA provides that
the respondent shall sell the said unit to the allottee by executing and
registering the conveyance deed and also do such other acts/deeds as
may be necessary for confirming upon the allottee a marketable title to
the said unit free from all encumbrances.

Section 17 (1) of the Act deals with duties of promoter to get the
conveyance deed executed and the same is reproduced below:

“17. Transfer of title.-
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(1). The promoter shall execute a registered conveyance deed in favour of the
allottee along with the undivided proportionate title in the common areas to
the association of the allottees or the competent authority, as the case may be,
and hand over the physical possession of the plot, apartment of building, as
the case may be, to the allottees and the common areas to the association of
the allottees or the competent authority, as the case may be, in a real estate
project, and the other title documents pertaining thereto within specified
period as per sanctioned plans as provided under the local laws:

Provided that, in the absence of any local law, conveyance deed in favour of
the allottee or the association of the allottees or the competent authority, as
the case may be, under this section shall be carried out by the promoter within

three months from date of issue of occupancy certificate.”

38. The authority observes that OC inrespect of the project where the subject

39.

unit is situated has not been nbtained by the respondent promoter till
date. As on date, conveyance deéd cannot be executed in respect of the
subject unit, hﬂWEVEl‘ zﬂ'm- mspﬁudent promoter is contractually and
legally obligated to m:gcute the conveyance deed upon receipt of the
occupation certlﬁcj;a};e_lfcnmptetipn certificate. from the competent
authority. In view 'bﬁéﬁpvegihéé respondent shall execute the conveyance
deed of the allntted"ighi{ within 3 months after the receipt of the OC from
the concerned authofftj; and upen-payment of requisite stamp duty by
the complainant as per norms-of the state government.

G. VI. Litigation cost-ﬁ.ﬂﬂ,ﬂﬂﬂf
In the above-mentioned relief, the ‘complainants sought the

compensation and Hon'ble Supreme Court of India in case titled as M/s
Newtech Promoters und Developers Pvt. Ltd. V/s State of UP & Ors.
(2021-2022(1) RCR(C) 357), has held that an allottee is entitled to claim
compensation under sections 12,14,18 and section 19 which is to be
decided by the adjudicating officer as per section 71 and the quantum of
compensation & litigation expense shall be adjudged by the adjudicating

officer having due regard to the factors mentioned in section 72, The
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adjudicating officer has exclusive jurisdiction to deal with the complaints

in respect of compensation & legal expenses. Therefore, for claiming

compensation under sections 12, 14, 18 and section 19 of the Act, the

complainant may file a separate complaint before Adjudicating Officer

under section 31 read with section 71 of the Act and rule 29 of the rules.

Directions of the authority:

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

d.

The respunden;-*ﬁ directed’tupa? the amount of assured return at
the agreed rate e,/ @ 71.50/- per sq. . per month from the date the
payment of as;:umd return-has not been paid till 30.06.2019. The
respondent is . ._t_ji'r;'eetgd to pay the outstanding assured return
amount, if any,'at' j:li_e agreed rate within 90 days from the date of this
order after adjﬁﬁﬁ‘entijbf*-:outgtanding dues, if any, from the
complainants and fafﬁh‘ﬁﬁi%ﬁ that amount would be payable with
interest @ Q.M%'f{j:‘a.‘_ﬁl] the date of actual realization.

Further, the rejap?m'dﬂ_nt is directed to pay delay possession charges
@ 11.10% p.a. on the amount paid by the complainants w.e.f,
01.07.2019 till the completion of the project after obtaining
occupation certificate from the competent authority. The arrears of
such interest accrued from 01.07.2019 till the date of this order by
the authority shall be paid by the promoter to the complainant(s)-
allottee(s) within a period of 90 days from date of this order and
interest for every month of delay shall be paid by the promoter to the
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allottee(s) before 10* of each subsequent month as per rule 16(2) of
the rules.

¢.  The respondent is directed to execute the conveyance deed of the
allotted unit within the 3 months after the receipt of the OC from the
concerned authority and upon payment of requisite stamp duty by
the complainant as per norms of the state government.

d. The respondent shall not charge anything from the complainants
which is not the part of the &;i’ij‘ﬂér buyer agreement.

e. A period of 90 days is given I:Q the respondent to comply with the
directions gwen in this ordbr and failing which legal consequences
would follow. /. VN OR

41. This decision 5hall_;t1_g;tii'_:a'1:'is m;:Ei;&is.épply to cases mentioned in para 3
of this order wheréiﬁ jéletaiis--ﬂf rate of assured return, area of the unit,
amount paid by the Eﬁmplainani(s]-allnttee and amount of assured return
received by the cnmp_lé}nam[s},is mentioned in each of the complaints.

42. The complaints as weil-é;s'hppli'caﬁnns ifany, stand disposed of.

43. True certified cnples of this ord&rrbe»placed on the case file of each matter.

44. Files be consigned to mg;&try

Dated: 04.04.2025 (Arun Kumar)
Chairman
Haryana Real Estate Regulatory
Authority, Gurugram
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