Complaint No. 4354 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no: 4354 of 2023
Date of Complaint: 21.09.2023

Order pronounced on:  27.03.2025

1. Aarti Ahuja

2. Rajeev B Ahuja

Both R/o - B-18, Swasthya Vihar, Vikas Marg, Delhi-

110092, : : Complainants
Versus

M /s Vatiak Limited

Address: ADOZ, INXT City Centre, Ground Floor, Block-A,

Sector-83, Vatika India Next, Gurugram=122012. Respondent

CORAM:

shri Vijay Kumar Goyal Member

APPEARANCE:

Ms. Tulna Rampal, Advocate Complainants

Ms. Ankur Berry, Advocate Respondent
ORDER

. The present complaint has been filed by the complainant/allottee in Form
CRA under section 31 of the Real Estate [Regulation and Development) Act,
2016 (in short, the Act) read with rule 28 of the Harvana Real Estate
[ Regulation and Development) Rules, 2017 (in short, the rules) for violation of
section 11{4)}{a) of the Act wherein it is inter alia prescribed that the
promoter shall be responsible for all obligations, responsibilities and

functions to the allottee as per the agreement for sale executed inter se them.

A
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A.  Project and unit related details.

2. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:

S.N. | Particulars Details
1. |Name and location of the Vatika INXT City Centre at Sector
project | B3, Gurugram, Haryana
2. | Project area 39 :.1!1{?18 Acres
3. | Nature of Project | L;,ummercial Complex
4. | DTCP license no. and validity | 122 of 2008 dated 14.06.2008
status | Valid upto 13.06.2016
' 5. | Name of Licensee. b 1, ,.*:s Trishul Industries

6. | Rera registered/ not registered :--!'i.int Registered

7. | Allotmentletter, 03.07.2009
| . (page 45 of complaint)
B. | Date of buyer’s agreement 01:07.2009

. ‘(page 22 of complaint) -

9. | Unit No. as per BBA dated | 814, 8% Floor, Tower-A, in Vatika
22.08.2009 Trade Centre (500 Sq. ft. Super
Area)

" [page 23 of complaint)

10. |Addendum to the buyer's [27.07.2011

agreement (page 48 of complaint)
(Wrt amendment in Clause]

11. | Shifting of the unit vide letter | 17.09.2013
dated (page 51 of complaint]

12. | New unit no. 219, 2nd Floor, Block-A,
‘ as per letter dated 17.09.2013 | admeasuring 500 sq. ft. (super

area) in INXT City Centre.
(page 51 of complaint)
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13.

| Possession clause

2 Sale Consideration

"The developer undertakes to
complete the construction of the
complex/building within 3 (three) )
years from the date of execution of
this agreement”
[Emphases Supplied)

14,

Assured return clause

No Document w.r.t Assured return

|18,

Clause for commitment returns

16. |

Due date of possession as per
BBA dated 01.07.2009

‘N (i) Return on completion of the
| project and letting-out of space.

‘complaint]

That the construction of the profect,
the space would be let-out hy the

| developer to a bonafide lessee at o
/| |'minimom rental of Rs.65/- per sq. ft.

per-month fess TDS ot source, In the
‘event of the developer being unable
to finalize the leasing arrangements,
it shall pay the minimum rent at
Rs.65/- per-sq. ft. per month to the
aliottee  as ‘minimum guaranteed
rent for the first 36 months after the
date of eampletion of the project or
till, the date the said unit/space is
puton lease, whichever is earlier.

{as per. BBA at page no, 33 of the

(Calculated

01.07.2012 i
‘from the date of
execution of buyer's agreement)

Total Sale Consideration as per
clause 1 of BBA dated
01.07.2009.

Rs.19,50,000/-
(page 24 of complaint)

18.

Amount paid the
allotted unit
as per clause 2 of BEA dated

01.07.2009,

against

Rs.19,50,000/-
[page 24 of complaint)

19,

Assured return paid to the
complainants

' Rs.37,89,500/- (Paid till July, 2018)

(page 36 of reply)
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20. | Completion of construction of | 29.02.2016
block-A in INXT City Centre [page 52 of complaint)
21, | Demand notice 07.01.2023
(By M/s Enviro Integrated |of Rs.6,07,307/-
Facility  Services  Private | (page 54 of complaint)
| Limited)
- 22. | Protest against the unfair 23.01.2023
| demand notice (Page 58 of complaint)
23. | Occupation certificate Not obtained
| 24, | Offer of possession Not offered |

B. Facts of the complaint: -
3. The complainants have made the following submissions in the complaint: -

a, That in the year 2009, .0On ‘the ‘basis of the assurances given by the
representative of the respondent, _ij;n Ef!l_,_ﬂ?:ﬁ;llf_lg, the complainants booked
a unit measuring 500 sq. ft. located on 8th Floor in Tower-A, in the
commercial complex, Sector 82, in respect of which the respondent had
acquired development rights.

b. That the complainants and the respondent duly entered into a builder buyer
agreement on 01.07.2009 whereby in respect of unit no.814 measuring 500
5q. ft. located in Sector 82, 8th Floor, Tower-A of the commercial complex, at
that time, it was known'as “Vatika Trade Center”.

c. The unit was allotted ta the complainants at Rs.3900/- per sq. ft. of super
area for a total consideration of Rs.1 9.50,000 /-. The said consideration was
duly paid by the complainants vide cheque no.086891 drawn on The
Catholic Syrin Bank Limited dated 01.07.2009.

d. That as per terms of allatment and clause 2 of the buyer's agreement, the
respondent was under obligation to complete the construction of the

complex/ building within 3 years from the date of execution of agreement.

ﬁ/ .
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That since the complainants had paid entire sale consideration, an
addendum,/ annexure of the same date was also entered between the
parties, whereby the respondent further undertook to make payment of
Rs.78/- per sq. ft. super area per month by way of committed return during
construction period and Rs.65/- per sq. ft. super area per month after
completion of the building.

That the complainants were promised and assured a monthly return
@Rs.78/- per sq. ft. till the time the building is ready for possession and
thereafter Rs.65/- per sq. ft. after completion of the building. It was assured
that the said amount would be paid on a monthly basis before the 15th day
of each calendar month.

That as per the terms of the builder buyer agreement, the respondent was
under obligation to a notice in writing to the complainants for taking over
possession. That the builder buyer agreement also provided for terms for
leasing arrangement,

That vide letter dated 03.07.2009, the allotment was confirmed by the
respondent. That it was clarified by the respondent that the maintenance
charges on possession of the unit shall be paid by the incoming lessee ;
directly to the developer and ne maintenance charges shall be charged for
the period up to which the property leased out,

That the respondent unilaterally on 27.07.2011, relocated the site from
Vatika Trade Centre to a commercial colony compendiously called INXT City
Centre (Sector 83).

That pursuant to the same, an addendum dated 27.07.2011 was also
executed between the complainants and respondent. The respondent vide

letter dated 17.09.2013, allotted unit measuring 500 sg. ft. on third floor of
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Block-A and unit number given was 219, That the respondent has failed to
pay the assured return from May, 2018, That the respondent has also failed
to complete the construction and deliver the possession of the allotted unit
till date.

That the respondent had promised to deliver the possession of the booked ‘
unit within a period of 36 months, However, till date, no possession has
been offered to the complainants.

That the complainants have invested their hard-earned money in booking of
unit in the project. However, the respondent has failed to abide by all the
obligations of the agreement executed-between parties despite the
complainants making the. pa;,'rlﬁeﬂté 'ﬁf'mmptéte consideration amount to

the respondent.

m. That the respondent sent letter dated 29.02.2016 stating that the .

.

construction for Block A is complete and the assured return amount would
be revised to Rs.65/- per sq. ft. per month w.é.f from 01.03.2016, however
no offer of possession was made by the respondent.

That the said letter dated 29022016 was a mere eye wash and a means of
avoiding liability towards the complainants as neither was the building to
any extent was operational nor-did the respondent entered into any talks
tor leasing out the unit. Even the respondent did not offer possession of the
unit to the complainants. That an e-mail was circulated by the respondent
on 02.02.2021 which clearly shows that the property was not let-out.

That instead of handing over of possession, the respondent under the name
of an entity Enviro Integrated Facility Services Pvt, Ltd. (Claiming itself to be
the maintenance agency) on 07.01.2023 raised a demand towards

maintenance charges and alleged arrears from March, 2019,
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That in response to the frivolous demand raised by the respondent towards
maintenance charges, complainants had also sent a reply dated 23.01.2023
objecting to the same and sought information with respect to the offer of

possession, leasing out of the unit etc. However, no response to the same

has been received by the complainants.

That till date, unit has not been let-out by the respondent and instead of

performing its obligations, the respondent through its agency has started

raising frivolous demands towards maintenance charges.

That till date to the misery of the complainants, the respondent complied
with the original agreement, the self-serving addendums nor gave the
possession & ownershipofthe unit and let out'the unit on rent as assured.
That the respondent has not got the project registered under HRERA nor
any completion certificate or occupancy certificate has been granted to the
respondent. The said fact has already been adjudicated by this Hon'ble
Authority in many cases against the respondent.

That without occupation certificate, no offér of possession could be made by

the respondent and as such the respondent s liable to pay assured return as

agreed by the respondent.

That at the time of introduction of RERA Act, the project was an ongoing
project and it was mandatory for the respondent to get the same registered
under the Act, which the respondent had failed.

C.  Relief sought by the complainants: -

4. The complainants have sought following relief{s):

Direct the respondent to pay assured monthly return from May, 2018
@78/- pe sq. ft. till the time the building is ready for possession and

thereafter Rs.65/- per sq. ft. completion of the building with interest
@1B% p.a.
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il Restrain the respondent from charging any amount towards the alleged
maintenance charges,

lii. ~Respondent be also directed to execute conveyance deed from the final
offer of possession along with OC.

Iv.  The cost of litigation at Rs.1,00,000/- be awarded in favor of
complainants.

5. On the date of hearing, the Authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to
section 11(4] (a) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent: -

6. The respondent has contested the present complaint on the following
grounds: - :

a. That the complainants have got no locus standi or cause of action to file the .
present complaint. The present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the terms and conditions of the BBA dated 22.08.2009, as
shall be evident from the submissions made in the following paras of the
present reply.

b. That the present complaint is not maintainable or tenable in the eyes of law,
The complainants have misdirected themselves in filing the above captioned
complaint before this Ld, Authority-as the reliefs: being claimed by the
complainant cannot be said to fall within the realm of jurisdiction of this Ld. -
Authority. That upon the enactment of the Banning of Unregulated Deposit
Schemes Act, 2019, (hereinafter referred as BUDS Act) the ‘Assured Return’
and/ or any "Committed Returns” on the deposit schemes have been banned,
The respondent having not taken registration from SEBI Board cannot run,
operate, continue an assured return scheme. The implications of enactment

of BUDS Act read with the Companies Act, 2013 and Companies (Acceptance
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of Deposits) Rules, 2014, resulted in making the assured return/committed
return and similar schemes as unregulated schemes as being within the
definition of “Deposit”.

That further the Explanation for the Clause (c) of Section 2(1) states that any
amount: - received by the company, whether in the form of instalments or
otherwise, from a person with promise or offer to give returns, in cash or in
kind, on completion of the period specified in the promise or offer, or earlier,
accounted for in any manner whatsoever, shall be treated asa deposit;

Thus, the simultaneous reading of the BUDS Act read with the Companies
Act, 2013 and Companies (Acceptance of Deposits) Rules, 2014, resulted in
making the assured return/committed return and similar schemes illegal.
That further the Section Etl?j:' of the Banning of Unregulated Deposit
Schemes Act, 2019 defines the "Unregulated Deposit Scheme”.

Thus the ‘Assured Return Scheme proposed and floated by the
Respondent has become infructuous due to operation of law, thus the relief
prayed for in the present complaint cannot survive due to operation of law,
As a matter of fact, the respondent duly paid Rs.37,89,500/- till July, 2018,
The complainants have not come with clean hands before this Hon'ble
Authority and has suppressed these material facts,

That the complainants have invested in the unit of the project and also paid
the amount immediately, after learning about the assured return scheme. It
can be clearly seen from the bank statement, that the complainants in total
investment of Rs.19,50,000/- However, till now, the complainant has already
received an amount of Rs.37,89500/-, as assured return from the .
respondent as shown in assured return calculation sheet. That the

complainants herein have already received/ have been returned the
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complete consideration amount by means of bifurcated monthly assured

returns that were paid since 2009 to 2018,

That as per Section 3 of the BUDS Act all Unregulated Deposit Scheme have
been strictly banned and deposit takers such as builders, cannot, directly or
indirectly promote, operate, issue any advertisements soliciting participation
or enrolment in; or accept deposit. Thus, the section 3 of the BUDS Act
makes the Assured Return Schemes, of the builders and promoter, illegal and
punishable under law. Further as per the Securities Exchange Board of India
Act, 1992 (hereinafter referred as SEBI Act) Collective Investment Schemes
as defined under Section 11 AA can only be run and operated by a registered
company. Hence, the assured return scheme of the respondent has become
illegal by the operation of law and the respondent cannot be made to run a
scheme which has become infructuous by law.

. That further the Hon'ble High Court of Punjab & Haryana in CWP No. 26740
of 2022 titled as "Vatika Limited Vs. Union pf India & Ors.”, took the
cognizance in respect of Eannin_g of Unregulated Peposits Schemes Act, 2019
and restrained the Union of .Indi_a and the State of Haryana from taki ng
coercive steps in criminal cases registered against the company for seeking
recovery against deposits till the next date of hearing. That in the said matter
the Hon'ble High Court has already issued notice and the matter is listed on
22.11.2023. That once the Hon'ble High Court has taken cognizance and State
of Haryana has already notified the appointment of competent authority
under the BUDS Act , thus it flows that till the question of law i.e, whether
such deposits are covered under the BUDS Act or not, and whether this

Hon'ble Authority has the jurisdiction to adjudicate upon the matters coming
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within the purview of the special act namely, BUDS Act, 2019, the present
complaint ought not be adjudicated.

. That further in view of the pendency of the CWP 26740 of 2022 before the
Hon'ble High Court of Punjab & Haryana, the Hon'ble Haryana Real Estate
Appellate Tribunal, in Appeal No. 647 of 2021 while hearing the issue of
assured return, considered the factum of pendency of the writ, wherein the
question regarding jurisdiction of any other authority except the competent
authority under Section 7 of the Banning of Unregulated Deposits Schemes
Act, 2019. That the Hon'ble Ha'rj,safﬁ'ai' :"Re'al Estate Appellate Tribunal after
consideration of the pendency c:F-'tﬁé péﬂinent question regarding its own
Jurisdiction in assured return matters, adjourned the matter simpliciter
understanding that any order violative of the upcoming judgment of the
Hon'ble High Court would be bad in law. Thus, the-Hon'ble Authority should
consider the act of Hon'ble Haryana Real Estate Appellate Tribunal and keep
the present matter pending till final adjudication of CWP 26740 of 2022,

That the commercial unit of the complainant's was not meant for physical
possession as the said unit i only meant for leasing [Clause N - Leasing
Arrangements) (Clause N (d) ‘Deemed Posséssion’) the said commergial
space tor return of investment. Furthermore, the said commercial space shall
be deemed to be legally possessed by the Complainants, Hence, the
commercial space booked by the Complainant’s is not meant for physical
possession and rather is for commercial gain only.

That in the matter of Brhimjeet & Ors vs. M/s Landmark Apartments Pvt. Ltd.
(Complaint No. 141 of 2018), this Hon'ble Authority has taken the same view
as observed by Maharashtra RERA in Mahesh Pariani (supra). Thus, the
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RERA Act, 2016 cannot deal with issues of Assured Return and hence the

present complaint deserves to be dismissed at the very outset.

k. That further in the matter of Bharam Singh &0rs vs. Venetian LDF Profects
LLP (Complaint Ne. 175 of 2018), the Hon'ble Real Estate Regulatory
Authority, Gurugram upheld its earlier decision of not entertaining any
matter related to assured returns.

That further in the matter of Jasfit Kaur Grewal vs. M/s MVL Ltd. (Complaint
No. 58 of 2018), the Hon'ble Real Estate Regulatory Authority, Gurugram has
taken the same view of not entértéﬁ:'n'i"ng'-any matter related to ‘collective -
investment scheme’ without the approval of SEBL.

m. That the respondent has always been devoted towards its customer and have
over the years kept all its allottees updated regarding the amendments in
law, judgments passed by the Hon'ble High Courts and the status of
development activities in and around the project. That vide email dated
31.10.2018, the respondent sent a communication to all its allottees qua the
suspension of all r:—:-turn;hasm_i sales and further promised to bring detailed
information to all investor “of assured réturn-based projects. That in
furtherance the said email, the respondent sent another email dated
30.11.2018 detailing therein the amendments in law regarding the SEBI Act,
Bill No. 85 (Regarding the BUDS Act) and other statutory changes which led
to stoppage of all return based/assured fcommitted return based sale. The
email communication of 29.02.2016 also confirmed to the allottees that the
project was ready and available for leasing. That on 28.12.2018, the
Respondent sent another clarificatory email stating that the assured returns
and other committed return would stop altogether and alternatively gave the

allottees an option to shift to a project of the Respondent in the vicinity,
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further the allottees who were keep to receive quarterly returns, the

respondents dis have a SEBI registered product which offered quarterly
returns with fixed tenure. That the issue regarding stoppage of assured
returns/committed return and reconciliation of all accounts as of July 2019 -
was also communicated with all the allottees of the concerned project.
Further the Respondent intimated to all its allottees that in view of the legal
changes and formation of new laws the amendment to BBA vide Addendum
would be shared with all the allottees to safeguard their interest. Thereafter
on 25.02.2020, the respondent iés’ﬁéﬁ' communication to all its allottees
regarding ongoeing transaction-and p_ﬁ'"saible leasing of the Block A, B.D,E& F
in the Project INXT City Centre.

n. That the complainants have instituted the present false and vexatious
complaint against the respondent who has-already fulfilled its obligation as
defined under the BBA dated 01.07.2009 and issued completion of
construction letter on 2‘5'._1112.2{]1 6. That for the fair adjudication of grievance
as alleged by the complainants, detailed delibération by leading the evidence
and cross-examination is required; thus only the civil court has jurisdiction
to deal with the cases requiring detailed évidence for proper and fair
adjudication.

That the complainant's decided to invest in' the commercial unit of
respondent owing to the name, good will and reputation of the respondent. :
That that the respondent duly paid the assured return to the complainants
till July, 2018. Further due to external circumstances which were not in
control of the respondent, construction got deferred. That even though the

respondent suffered from setback due to external circumstances, yet the
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respondent managed to complete the construction and duly issued letter of

completion of construction on 29.02.2016.

. The present complaint of the complainant's have been filed on the basis of
incorrect understanding of the object and reasons of enactment of the RERA,
Act, 2016. The legislature in its great wisdom, understanding the catalytic
role played by the Real Estate Sector in fulfilling the needs and demands for
housing and infrastructure in the country, and the absence of a regulatory
body to provide professionalism and standardization to the said sector and
to address all the concerns of both buyers and promoters in the real estate
sector, drafted and notified the RERA ﬁi:t,' 2016 aiming to gain a healthy and
orderly growth of the industrys The Act has been enacted to balance the
interests of consumer and promoter by imposing certain responsibilities on
both. Thus, while Section 11 to Section 18-of the RERA Act, 2016 describes
and prescribes the function and duties of the promoter/developer, Section
19 provides the rights and ;duties of allottees. Hence, the RERA Act, 2016 was
never intended te be biased legislation preferring the allottees, rather the
intent was to ensure that both the allottée and the developer be kept at par
and either of the party should not beé made to suffer due to act and/or
omission of part of the other.

Further regarding the issue of maintenance, that in-terms of the allotment
letter dated 03.07.2009 and also BBA dated 01.07.2009, the respondent was
well within its rights to engage appropriate agency for maintenance of the
project and the liability of payment of the maintenance charges would rest
upon the allottee in absence of tenant. That as per clause 12 of the BBA, the
liability of payment of maintenance was upon the allottee. Thus, the -

complainants are bound to pay all such charges agreed upon at the time of
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executing the BBA. That admittedly the construction of the building, where

the unit of the complainant’s is located completed in 2016 and thereafter the
maintenance agency was duly appointed for regular upkeep of the project.

r. That the Hon'ble Authority ought to consider that even though the assured
return schemes were stopped in the year 2018, vet the complainants chose
to sit till filing of the present complaint. The delay in claiming the relief of
recavery of dues on account of assured return non-payment, suffered from
severe delay of 5 years. That the onus is upon the complainants to show that
the alleged cause of action i.e., not- paj' ment of assured returns arose in 2018
deserves to be dismissed.

s. That the entire case of the complainant’s is nothing but a web of lies and the
false and frivolous allegations made against the respondent are nothing but
an afterthought, hence the present complaint filed by the complainants
deserves to be dismissed with heavy costs. That none of the relief as prayed
for by the complainants: are sustainable, in thé eyes of law. Hence, the
complaint is liable to be dismissed with imposition of exemplary cost for
wasting the precious time and efforts of this Hon'ble Authority. That the
present complaint is an utter abuse of the'process of law, and hence deserves
to be dismissed,

7. All other averments made in the complaint were denied in toto.

. Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and written submissions made by

the parties.
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Written submission made by both the parties

The complainants have filed the written submission on 03.02.2025 and the
respondent has filed the written submission on 19.03.2025 and the same are

talen on record. No additional facts apart from the complaint has been stated
in the written submission.

Jurisdiction of the authority

10. The authority has complete territorial and subject matter jurisdiction to

11.

adjudicate the present complaint for the reasons given below,
i1 Territorial jurisdiction e

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Harvana the jurisdiction of Haryana Real
Estate Regulatory Authority, Gurugram shall be entire Gu rugram district for
all purposes. In the present case, the projectin question is situated within the
planning area of Gurugram district. Therefore: this authority has complete
territorial jurisdiction to deal with the present complaint.

F.1l Subject-matter jurisdiction

.Section 11(4)(a) of the Act 2016 provides that the promoter shall be

responsible to the allottee as per agréement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11.....
(4) The promoter shall-

{a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allotlees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of alf the
apartments, plots or buildings, as the case may be, to the allottees, or the
comman areas to the association of allottees or the competent authority,
as the case may be:

Section 34-Functions of the Authority:

Page 16 of 24
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34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

13. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme
Court in the case mentioned above, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the refund
amount.

G. Findings on the objections raised by the respondent:

G.1 Objection regarding maintainability of complaint on account of complainant
being investor.

14. The respondent took a stand that the complainants are investor and not
consumer and therefore, he is not entitled to-the protection of the Act and
thereby not entitled to file the complaint under section 31 of the Act
However, it is pertinent to note that any aggrieved person can file a complaint
against the promoter if he contravenes or violates any provisions of the Act or
rules or regulations made thereunder, Upon careful perusal of all the terms
and conditions of the allotment letter, it is revealed that the complainants are
buyer's, and they have paid a coensiderable amount tothe respondent-
promoter towards purchase of unit-in its pf’uieﬁt. At this stage, it is important
to stress upon the definition of term allottee under the Act, the same is
reproduced below for ready reference:

“2(d) "atlottee” in relation tv q real estate praject means the person to whom
a plot, apartment or building, us the case may be, has been allotted, sold
(whether as freehold or leasehold) or otherwise transferred by the promoter,
and includes the persorn who sebsequently acguires the seid alletment
through sale, transfer or otherwise but does not include a person to whom
such plot, apartment or huilding, as the case may be, s given on rent;”

15. In view of the above-mentioned definition of "allottee" as well as all the terms

and conditions of the buyer's agreement executed between promoter and

complainants, it is crystal clear that the complainants are allottee(s) as the
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subject unit was allotted to them by the promoter. The concept of investor is

not defined or referred to in the Act. As per the definition given under section
2 of the Act, there will be “promoter” and “allottee” and there cannot be a
party having a status of "investor”. Thus, the contention of the promoter that
the allottee being investor are not entitled to protection of this Act also stands
rejected.

G.II Pendency of petition before Hon'ble Punjab and Haryana High Court
regarding assured return.

16. The respondent-promoter has raised an objection that the Hon'ble High Court
of Punjab and Haryana in CWP Nﬂ_.'-fﬁﬁﬁ _ﬂi’ 2022 titled as "Vatika Limited Vs.
Union of India & Ors.", took the cognizance in respect of Banning of
Unregulated Deposits Schemes Act, 2019 and. restrained the Union of India
and State of Haryana for taking coercive steps in criminal cases repistered |
against the company for seeking recovery against deposits till the next date of
hearing,

17. With respect to the aforesaid contention, the Authority place reliance on order
dated 22.11.2023 in CWP No. 26740 of 2022 (supra), wherein the counsel for
the respondent(s)/allottee(s) submits heﬁ:l.re the Hon'ble High Court of
Punjab and Haryana, “that even after order 22.11.2022, the court’s i.e, the
Real Estate Regulatory Authority and Real Estate Appellate Tribunal are not
proceeding with the pend'ing appeals frevisions ‘that have been preferred.”
And accordingly, vide order dated 22.11.2023, the Hon'ble High Court of
Punjab and Haryana in CWP no. 26740 of 2022 clarified that there is no stay
on adjudication on the pending civil appeals/petitions before the Real Estate
Regulatory Authority and they are at liberty to proceed further in the ongoing
matters that are pending with them. The relevant para of order dated

22.11.2023 is reproduced herein below:
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" it is pointed out that there is no stay on adfudication on the pending civil
appeals/petitions before the Real Estate Hegulatory Authority as also against
the investigating agencies and they are at liberty to proceed further in the
ongoing matters that are pending with them. There iz no scope for any
Surther clarification.”

18. Thus, in view of the above, the Authority has decided to proceed further with

the present matter.
H. Findings on the relief sought by the complainants.

H.I Direct the respondent to pay assured monthly return from May, 2018
@78/- pe sq. ft. till the time the building is ready for possession and
thereafter Rs.65/- per sq. ft. completion of the building with interest
@18% p.a. '

19.In the instant case, initially the complainants were allotted a commercial unit

bearing no. 814, on 8 Floer, in Tower-A, admeasuring super area 500 sq. ft.
in the project namely “Vatika Trade Centre" at Sector-83, Gurugram, vide
buyer's agreement dated 01.07.2009 for a total sale consideration of
Rs.19,50,000/- and the complainants have- paid the entire amount of
Rs.19,50,000/- while executing the said buyer's asreement. As per clause 2 of
buyer’s agreement, the due date of possession s to be calculated three (3)
yvears from the date of execution of hiyer's agreement, Accordingly, the due
date of possession as per the buyer's agreement comes out to be 01.07.2011.
Thereafter on 17.09.2013, the allotted unit of the complainants was relocated
from project namely "Vatika Trade Centre’ to the project “Vatika INXT City
Centre” and changed the allotted unit bearing no.814, on 8% Flaor, Tower-A,
admeasuring super area 500 sq. ft. to 219, to 2*¢ Floor, Block-A, admeasuring
500 sq. ft.

2. The complainants in the present complaint are seeking the relief of unpaid
assured returns at the rate of Rs.78/- per sq. ft. till completion of building i.e.,

Rs.39,000/- on monthly basis from the dated which the respondent has
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stopped the payment of assured return i.e., August, 2018, as per the agreed
terms.

21. After perusal of the documents available on records and submissions made by
both the parties, the Authority observes that there is not even a single clause .
in buyer's agreement dated 01.07.2009 and document available on record to
substantiate the claim of the complainants vide which the respondent shall be
obligated to pay assured return to the complainants. In view of the above the
relief with respect to the payment :;-:f_a_'@éured return is being declined being
not substantiated by the agl'eemenlﬁ.«_qlr‘.-d'cituments place on record.

22, Although, it is observed by the Hutﬁui‘ikj.f, that after completion of the project,
the respondent is under obligation to put the allotted unit of the complainants
on lease at the minimum rental of hs‘.—E[Ef— -pér squ ft.in terms of the clause N(i)
of the buyer's agreement dated 01.07.2009, failing which the respondent is
liable to pay minimum rent @Rs.65/- per sq. ft. per month to the
complainants-allottees as minimum guaranteed rent for the first thirty-six
(36) months after the date of completion of the project or till the said unit,/
space is put on lease, whichever is earlier, The relevant clause of the buyer’s
agreement is reproduced for ready reference: -

N (i} Return on completion of the profect and letting-out of
space.

That the construction of the' project, the spoce’ wauld be let-out by the
developer to a bonafide lessee ot o minimum rentol of Rs.65/- per sq. ft. per
month less TDS at source. In the event of the developer being unable to
finalize the leasing arrangements. it shall pay the minimum rent at Re.65/-
per sq. ft. per month to the allottee as minimum guaranteed rent for the first
36 months after the date of completion of the profect or till the date the said
unit/space is put on lease, whichever is earlier,

N {f} That upon completion of the construction of the said buflding and
leasing of the premises the Allottee shall permit the Developer to remit to it
the said rent after deducting the expenses / costs incurred by it [ Developer)
on a pro rata basis, on the said leasing arrangement including towards costs
of collection of rents from the Lessee and subsequent payment of rentals to
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the Allottee on an ongoing basis. Dues on this account shall be deducted by
the Developer in one fump sum from the first rent pavable to the Allottee in
the financial year. In wddition, the Allottee(s) also undertokes to pay Services
Tax and other levies as may be applicable from time to time on the said
rentals received by it through the Developer.

fEmphasis Supplied]

23. Also, on 29.02.2016, the respondent had issued a letter to the complainants

w.r.t completion of construction. However, during the proceedings dated
16.01.2025, the respondent has confirmed that the occupation certificate is
not yet obtained and hence, the Authority is of the view that the construction
cannot be deemed to complete until the OC/CC is obtained from the

concerned authority by the respondent prometer for the said project.

24. Therefore, in term and conditions nF'h.uyer'lsmameement dated 01.07.2009, the

respondent is under obligation to pay minimum guaranteed rent to the
complainant-allottee for the first 36 months after the date of completion of the
project or till the date the said unit/space is put on lease, whichever is earlier.
Further, as per Clause H[i] of buyer's agreement dated (1.07.2009, the upon
completion of construction of the said building.and leasing of the premises,
the respondent-promoter to remit the said rént after deduction of costs or
expenses incurred upon promoter on a pro rata basis, after furnishing details

and proof of the costs or expenses incurred upon promoter.

H.II Restrain the respondent from charging any amount towards the alleged

maintenance charges.

£3.The complainants are seeking direction to restrain the respondent from

charging any amount in lieu of maintenance charges, as a demand was raised
by M/s Enviro Integrated Facility Services Private Limited for payment of
R5.6,07,307 /- dated 07.01.2023,

26. Upon consideration, this Authority observes that no demand for maintenance

15

charges has been raised by the respondent-promoter in the present matter,

. Page 21 0f 24



HARER!IE\ Complaint No. 4354 of 2023
32 OURUGRAM

The said demand has been issued by M/s Enviro Integrated Facility Services

Private Limited, which is not a party to these proceedings. Thus, the authority
cannot deliberate upon the said relief,

H.IT Direct the respondent to execute the conveyvance deed of the unit in
question in favour of the complainants.

47.The complainants are seeking the relief for the registration of conveyance
deed in accordance with section 17 of the Act of 2016 and also as per clause
(D] of buyer's agreement, the relevant clause of the buyer's agreement is

reproduced for ready reference: -

D, Conveyance

‘Subject to the approval/ no objection of the appropriate authority the developer
shall sell the said unit to the.allottee by exceuting and registering the EORVEYance
deed and also execute such acts, deeds and assirGnees as may be necessary to
confirm upon the alfoftee, marketable title to the soid unit free from all
encumbrances. The convéyance deed shall be'in the form and content as approved
by the developer's legal adviser and shall be It favour of the allottee.”

28. 1t is to be further noted that section 11(4)(f) provides for the obligation of
respondent/promoter to execute a registered conveyance deed of the
apartment along with theundivided proportionate share in common areas to
the association of the allottees or competent authority as the case may be as
provided under section 17 of the Act of 2016 and shall get the conveyance
deed done after obtaining of OC.

29. As far as the relief of transfer oftitle is concerned the same can be clearly said
to be the statutory right of the allottee as'section 17 (1) of the Act provide for
transfer of title by registering conveyance deed in favor of allottee(s) within
three months from the date of issue of occupancy certificate from the

competent authority and the relevant provision is reproduced below:

“Section 17: Transfer of title,
17(1). The promoter shall execute g registered convevance deed in fuvour of the
alfollee along with the undivided proportionate title in the common areas to the
assoctation of the allottees or the competent authority, as the cose may be, and hend
over the physical possession of the plot, apartment of building, as the case may be, to
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the allottees and the common areas to the association of the allottess or the
competent authority, as the case may be, in a real estate project, and the other title
documents pertaining thereto within specified period as per senctioned plaons as
provided under the local laws:

Provided that, in the absence of any local law, conveyance deed in favour of the
allottee or the assoctation of the allottees or the competent authority, as the case
may be, under this section shall be carried out by the promoter within three months
from date of issue of occupancy certificate.”

30. The Authority hereby directs the respondent to execute the conveyance deed

in terms of Section 17 of the Act, 2016 in favor of the complainants within 3
months after obtaining the occupation certificate from the competent
authorities and upon payment of requisite stamp duty charges.

H.IV Direct the respondent to pay an amount of Rs.1,00,000/- on account of
litigation charges.

31.The complainants are also secking rellef wirt litigation charges. Hon'ble
Supreme Court of India in civil ap[.};Ea..i nos. 6745:-6749 of 2021 titled as M/s
Newtech Promoters and Developers Pvt. Ltd, Vs, State of UP & Ors. (supra)
has held that an allottes is-entitled to claim compensation & litigation charges
under sections 12, 14, 18 and section 19 which is to be decided by the
adjudicating officer as per section 71 and the quantum of compensation &
litigation expense shall be adjudged by the adjudicating officer having due
regard to the factors mentioned in section 72. The adjudicating officer has
exclusive jurisdiction to deal with the complaints in respect of compensation
& legal expenses.

I.  Directions of the authority:

32.Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations cast
upon the promoter as per the function entrusted to the authority under
section 34(f):
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I. The respondent is directed to execute the registered conveyance deed in

terms of Section 17 of the Act, 2016 in favor of the complainants within 3

months after receipt of occupation certificate from the competent authority
and upon payment of requisite stamp duty charges.

33. Complaints stand disposed of,

34. Files be consigned to registry,

-
Dated: 27.03.2025 i (Vijay Kimar Goyal)

Member
Haryana Real Estate
Hegulatory Authority,
Gurugram
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