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he present complaint has been filed by the compl
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rhcrein it is inter alia prescribed that the promr
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A.
2.

HARERA
ffi GURUGRAI/ complaint No. 7101 of 2022

obligations, responsibilities, and functions under t e provisions ofthe Act or the

rules and regulations made there uIIder or to the a

sale executed inter se.

Unit and proiect-related details

ottee as per the agreement for

The particulars of the proiect, the details

by the complainants, the date ofproposed

delay period, ifany, have been detailed in

of sale ideration, the amount Paid

ver ofthe possession, and the

ing tabular form:

handing

the follo

", Sector-109,Name ofthe project

8.237 a

Nature of proiect
project validity upto-
2L

RERA registered

o.- 1-02 /20O8
.05.2 008

Licence
Dated-1

DTCP licence

-15, Restaurant-unit,

page no. 20 of

Unit n
Floor-2
(As o

[super buit up area]
page no. 20 of

IInit area

page no. rd ol
29.07 .2

complai

MOU dated

3

company sholl PaY a

return of Rs.43,860/-
tal amount dePosited
27,94,047/- till the
of the this M.O.U w.e.f

7
respon si bility of p aY ing

rns to be gaid by the

Clause
That th
month
on the

signing
29.07.
Clause
Thotth
ossured

Assured return clause

PaEc Z of Zl

Details

+.

5.

9.



B.
3.

Facts of I

The com

aJ That

Deve

"the

coml

Busir

of th,

proi€

courl

b) That

Dire(

15 si

HA&EIA
GURUGRAM

Compan
executia

IEmpha:
(As on
complai'

t sholl cease upon the
n of First lease.
is supptiedl
poge no. 21'22 of

rtl
10. Possession clause Not avai able
11. Due date ofpossession 29.07.2(

ICalcula
Infrsstt
Trevor
(72.O3.1
MANU/!

18
.ed as per Fortune
ucture and ors, vs.
D'Lima and Ors.

078 SC);
'c/0253 /20781

12. Total sales
consideration

Rs.30,7!

[as per
on page

,77s/-
ioA dated 04.01.2023
35 of renlvl

13. Amount paid by the
complainant

Rs.25,5(
(as per
on Dage

,640 /-
ioA dated 04.07.2023
35 ofreplyl

Assured return paid Rs.20,6.
(as per
on Daqe

,,344 /-
iOA dated 04.01.20?3
l5 of reolvl

14. Occupation certificate 74.08.2( 24

f the complaint:
nplainant has made the following submissi

rt in or around 2013, complainants came

,elopers Private Limited namely "Neo Squi

r Project") situated in Sector 109, Dwark

rplainants visited the office of responde

riness Park, MG Road, G'.rugram-722002, t

he company who explained the project to l

iect consists of multiple towers having d

rt, service apartment, hyper-mart, restaur€

lt based on the inducement and assurat

ectors of the Company, the complainant pu

situated at second floor IFood CourtJ havit

lns:

rcross the project of M

re" (hereinafter referre

l Expressway, Gurugra

nt at 1507, Tower-D,

vhere they met represe

hem. lt was explained t

-,dicated space for reta

nts, cinema, and offices

.ce of Mr. Ashish Ana

rchased a commercial I

.g area admeasuring 51

Pagc
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' M/s Neo

rred to as

;ram. The

D, Clobal

esentative

d that the

etail, food

res.

nand, the

rl Unit no'

516 sq. ft.

wa 3 ofZT
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super built up area at the late of Rs. 4,100/' pe

complainant filed the application dated 13.

builder and paid a sum of Rs. 72,50,000/-.

c] That Later, Memorandum of Understandi

complainants and respondent on 29.07.2015

was assigned for the restaurant unit and the

d)

Cyril, authorised representative of the compa

Understanding the sale consideration was

towards consideration of the Restaurant U

amounting to Rs.12,50,000 /- dared 1,8/0

amounting to Rs. 5,02,862 /- dated

os9787amounting to Rs. 1,45,000 /- date

130655 amounting to Rs. 2,96,185 /- dated

Bank of Commerce and State Bank of lndia. lt

a monthly return of Rs. 43,860/- shall be pa

29.07.2015 to the complainant.

On 11.08.2015 the Respondent issued the sta

for assured return for the Financial year 2015

e) That the respondent on 16.12.2015 de

complainants. The demand was satisfied by a

invoice dated 30.05.2016 was issued to that

That later on 30.03,2 017 demands for VAT wa

the complainant vide cheques issued on 15.

cum receipt dated 1.8.O5.201-7 and 24.05.2017

issued the statement and postdated chequ

Financial year 2017-2018.

That the truth of the assurances made

company surfaced when the company

by thecl

started

o12022

sq. ft. For the said

5.2013 with the

purpose the

respondent

was executed between tltc

herein commercial unit No. 15

oU was signed by Mrs. Jennifer

y. As per the Memorandum of

ed ro be Rs. 21,94,O47 /-
it vide Cheque No. 710639

ect.

/2013, Cheque No. 710642

1,6 /07 /2013, Cheque No.

1.a/07 /2075and Cheque No.

8/07 /201.5d rawn on Oriental

agreed under the MOU that

able as Assured Return from

ment and post dated cheques

and IDC from the

assured return and

2076 /-.

ded EDC

justing the

made which was duly paid by

5.2017 against which lnvoice

On 15.05.2017 the respondent

s for assured return for'the

irectors and

delaying the

employees of the

monthly assured

Page 4 of 27
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returns and ultimately, the payments of a

stopped and are due since July, 201g.That

Company also became conspicuous when th

09.04.2020 communicating its unilateral dec

return till the completion ofthe pro.iect. Such

respondent is per-se illegal and against th

agreement entered between the parties si

assured return was integral part of the ag

taken by the respondent underthe garb ofC

that the project was already delayed by the

hence, exclusion of the period and non-pa

Covid-19 is not available to the respondent.

h) That despite assurance of completion of co

months ofpurchasing the unit or from the co

construction has still not been completed eve

The structure of only office building is cons

near to completion. The building wherein foo

explained at the time of entering into MOU,

floor onh, and there is no sign of constructi

nine-screen cinema, serviced apartment, i

Zone were shown in the brochure. It has

knowledge that the Company has not even

concerned authorities ro construct the tower

The respondent has further cheated by sellin

to other buyers on 2nd and 5th floor as

syphoned the money of the buyers and at p

money to pay the assured return and compet the proiect.

Page 5 of 2l

ured return were completely

e mala fide intentions of the

Company sent an email dated

sion of not paying any assured

unilateral decision made by the

terms and conditions of the

ce the payment towards the

ement. The said decision was

id-19 pandemic despite the fact

pondent beyond 36 months,

Complaint No. 7101 of 2022

ent of assured return due to

as been constructed up to 2nd

so come into Complainant's,

struction of project within 36

mencement of corstruction, the

after passage ofalmost 7 years.

cted but which is also nowhere

court and restaurants as were

n of the Tower wherein INOX

btainment and entertainment

received the license from the

uilding besides office building.

food court and restauraltt units

Il. Further the respondent has

sent don't have the requisite
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That the complainant visited the new office

wherein the company proposed to lease o

without completing the project. The respond

lease assignment form by which the company i

a third party and has also inserted a claus

execution of Lease Assignment Form, the res

its resporsibility to pay the monthly Ass

extended threat that if the complainant do

Form then the Respondent will forfeit the uni

with MOU. This shows that the responden

intention to pay the Assured Return to the b

MOU to suit its whims and wishes.

il That the respondent at the time ofentering th

with respect to the project and it's tower/bui

is not in conformity with the promises made

the permission to construct building/tower

builder has neither completed the constru

completed the construction ofotier building/

Court, Entertainment Zone, and service a

kl

ll

Thatthe respondenthas still date not execut

complainants despite the fact that the co

consideration as and when demanded by the

That the complainants have filed the compl

Wing Delhi on 24.06.2021 wherein FIR h

respondent.

That despite the fact that the

illegal demand for VAT again

VAT \,vas paid im)

in 2020 where

Paga 6 ot 2l

complaint No. 7101 of2022

f the respondent at Curugram

the property to third party

t is forcing complainant to sign

tends to lease out their unit to

according to which after the

ondent will be obliviated from

red Ileturn. The respondent

ot sign the Lease Assignment

of complainatrts in accordance

from the inception had no

yers and had prepared biased

MoU made misrepresentation

ing whereas the construction

nce the respondent never had

yond the office building. The

ion of office tower nor has

wer having Inox cinema, food

ent etc.

the agreement to sale with the

lainants have paid the entire

spondent.

nt before Economics Offence

been registered against the

2017 the complainant raised

s the complainant has alreadY
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paid all the pal.rnent towards the VAT in 2017.

VAT are illegal perse.

nl That the complainant is constrained to file th

payment of assured return at the rate of Rs.

43,860/- since July, 2019 till the handing over

property after the completion of the cons

promised to the Complainant, registration

complainant with respect to the restaurant s

aside the and compensation towards the dela

5.

6.

complainant reserves the right to amend th

produce documents and alter the prayer

the dlrection of the Authority.

C. Relief sought by the complainants:
4. The complainants have sought the following reli

i. Direct the respondent to pay Assured

month amounting to Rs.43,860/- from

is duty bound to pay monthly assured

the possession/leasing out the property

ii. Direct the respondent to execute the sa

the project in favour of the complainan

iii. To direct the respondent to pay the p

interest as per RERA Act.

Declare that no VAT is payable by the

demands towards the VAT are not main

On the date ofhearing, the authoriry explained to

the contraventions as alleged to have been comm

ofthe Act to plead guilty or not to plead guilty

D. Reply by the respondent.
The respondent contested the

dated 22.71.2023 and written

complaint on the

Complaint No. of 2022

ence the demand towards the

present complaint seeking the

5 per sq feet amounting to Rs.

e possession/ Lease out ofthe

ction, complete the project as

in completing the project. The

submission made lterein, to

llowing grounds

f Sale deed in favor of the

purchased by him, setting

d when deem necessary or on

vide its reply

turns @ Rs. 85 per sc1. ft. Per

stification as per MOU builder

n fuly, 2019 till handing over

deed after the competition of

alty charges of damages with

Complainants and subsequent

inable and illegal per'se.

e respondent-promoter about

d in relation to Section 11[4J

submissions dated 20.o6.2024:

Page 7 of 21
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a) That in the year 2013, the complainants lea

launched by the respondent under the name a

Sector 109, Gurgaon and being an investor, t

ited the ofnce ofthe respondent to know the

b) That after having interest in the commercial

respondent, the complainants herein booked

Court in the said project admeasuring to area

sideration Rs. 21,15,600/- on his free will

whatsoever and made a payment ofRs. 12,50,

c) That thereafter, considering the future spec

from June 2 013-August 2015, made a paymen

free will and consent towards the agreed

space/unit for speculative gains.

d) That on 29.07.2015, a Buyer's Agreement ft
ment'J was sent to the complainants to be exe

and the respondent for the unit allotted in

tion, that the complainants, even after duly

spondent, never came forward to execute the

respondent. It is also peftinent to mention he

BBA for execution, the complainants were a

der the aforesaid agreement but will fully fail

e] That on 29.07.2015 the complainants and the

orandum of Understatir.g (hereinafier refe

pletely separate understanding berween the p

ofassured returns in Iieu ofinvestment made

project and leasing ofrhe unit/space thereol I

4 of the MoU, the complainant herein had du

put the said unit on lease.

Complaint No. 7101 of2022

about the commercial project

title'Neo Square' situated at

complainants repeatedly vis-

tails of the said project.

ject being developed by the

space designated for the Food

f 516 Sq. ft. for a basic sale con

d consent without any demur

00/- as booking amount.

lative gains the complainants

of Rs.21,94,047 / - at their own

le consideration of the said

inofter referred to as 'Agree-

ted between the complainants

project. it is pertinent to men-

ceiving the BBA from the re-

e despite reminder from the

that, being delivered with the

re of terms and conditions un-

to execute the same.

pondent entered into a Mem-

to ds "MoU") which was a com-

ies in regards to the payment

y the complainants in the said

is subnritted that as per clause

authorised the respondel1t to

Iragc 8 of21



HARERA
ffi GURUGRAI/

0 That at this stage, it is categorical to highlight

mislead the Authority by concealing facts whi

plaint at hand. Thatthe MOU executed betwee

in the form ofan "Investment Agreement." T

the respondent as an investor looking for ce

Therefore, the allotment ofthe said unit contai

powers the Developer to put a unit of complai

mercial space unit on lease and does not have

over the physical possession. Hence, the emb

tory Authoriq/, in totality, does not exist.

gJ That it is also most humbly submitted before

ent was always prompt in making the payme

under the agreement. It is not out ofthe place

herein had been paying the committed return

to the complainant without any delay since 29

I'rly 2019, the complainant herein had alre

20.64,440/- as assured return as agreed by

said agreemenl However, post July 2019, th

agreed Assured Returns due to prevailing le

turns over unregulated deposits post the ena

h)That it is pertinent to mention here that the li

assured return was till the commencement

which is evident from the Clause 4 of the

which was executed by the complainant out o

i) Thatthe respondenthas already senta lease as

ant for the commencement oflease ofthe said

from the letter for assignment oflease sent to

ber, 2020 by the respondent.

t along with the other com-

ossession clauses, for handing

rgo of the Real Estate Regula-

e Authority that the Respond'

t of assured returns as agreed

mention that the Respondent

fRs.43,860/- for every month

7.2015. It is to note. that as on

y received an amount of Rs.

e respondent under the afore-

respondent could not pay the

at the complainant is trying to

h are detrimental to this com-

the parties on 29.07.2015 was

e complainant had approached

in investment opportunities.

Complaint No. 7101 of2022

ed a "Lease CIause" which em-

I position w.r.t. banning of re-

his own free will.

ot

M

ent of the UIIDS Act.

bility of the respondent to pay

the first lease on the said unit

orandum of Understanding

ignment form to rhe complain

nit, which is very much evident

e complainant on 0Bd'Decem-

Pagc 9 of21
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j) That despite the said Invitation to Lease the slid unit oIthe complainant, and

constant reminders to come forward and sign fhe said lease assignment form,

the complainant is malafidely not cominC forr{".,1 and claiming delay on part

ofthe respondent, when it is evident from th1 admission of the complainant

himselI

kJ That further it is pertinent to mention here thft there has been no default on

part ofthe Iespondent who has duly paid Assfred returns to the Complainant

till the enactment of the BUDS act after wh ich 
Jt 

became illegal d ue to the pre-

vailing legal position over unregulated depositf posr the enactment ofsaid act

Further in the Memorandum of understandinl, there was never any pre-con-

dition of 0C for the lnvitation to Lease. The R$spondent has duly sent the In-

vitation to lease to the complainant with remlnders but the eonrplainant has

failed to come forwards. The complainant cannft be a llowed to take advantage

oI iLs own wrongs doings and delays.

lJ That it is further to clari8., that the respondent 
fs 

raising the demands towards

VAT as per government regulations. The rafe at whtch the llespondent is

charging the VAT amount is as per the provisilns of the Ha ryana Value Added

Tax Act 2003. That VAT amount is payable anl applicable on any amount re

ceived from the Allottee till June 2017. Accoldinelf, the VAT amotrnts have

been demanded from the complainants, as tle same has been assessed and

demanded by the competent Authority.

AII other avermenl.s made in the complaint wer" 
{"ni*,1 

,n roto.

Copies of all the relevant documents have been 
filed 

and Placed on the record.

Their authenticity is not in dispute. Hence, the co{Plaint can be decided based on

these undisputed documents and submission male by the complainant.

Jurisdiction of the authority:
The authority observes that it has territorial as wtll as subject matter jurisdiction

to adiudicate the present complain[ fol the reasolJs given below.

PrH' l0 ol21

7.

B,

E,

9.
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E. I Territorial iurisdiction
1.0. As per notification no. |/92/2077-7TCP dated 1

Country Planning Department, the jurisdictio

11.

Authority, Gurugram shall be the entire Gurugra

offices situated in Gurugram. In the present

situated within the planning area of Gurugram di

has complete territorial jurisdiction to deal with

E. II Subiect matter iurisdiction
Section 11[4)fal ofthe Act, 2016 provides that th

to the allottee as per the agreement for sale. Sec

hereunder;

Section 11(4)(a)
Be responsiblefor all obligdtions, respo

made thereunder or to the allottees as

sole, or to the associotion ofollottees, as

conveyance isoll the apartments, plots
may be,to the allottees, or the comnon
ofollottees or the competent authoriry,
Section 34-Functions ol the Au

under the provisions of this Act or

i4A of the Act provides to ensu

obligations cast upon the promoters,
estote agents under thisActand the rul

12. So, in view of the provisions of the Act quoted ab

jurisdiction io decide the complaint regarding no

the promoter leaving aside compensation wh

adjudicating officer if pursued by the complainan

F. Findings on the oblections raised by the respo
F.l Objection regarding maintainability of comp

being the investors.
13. The respondent took a stand that the complainan

consuulers and therefore, they are not entitled

thereby not entitled to file the complaint under s

is pertinent to note that any aggrieved person

promoter if he contravenes or violates any pr

Complaint No. of 2022

.12.2017 issued by Town and

of Real Estate Regulatory

District for all purposes with

se, the project in question is

trict.'l'herefore, this authority

e present complaint.

promoter shall be responsible

reproduced asion 11[4](a) is

i bi I i ti es o n d fu ncti o n s

rules and regulations
er the ogreement for

reos to the association
the case moy be;

e case may be, till the
buildings, os the cose

compliance of the
allottees and the real
and regulotionsmade

ve, the authority has complete

-compliance of obligations by

ch is to be decided by the

at a later stage.

dent:
t on account of complainarts

are the investors and not the

to protection of the Act and

ion 3l ofthe Act. However, it

isions of the Act or rules or

n file a complaint against the

Page 11 of 21
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regulations made thereunder. Upon careful perusll ofall the terms and conditions

of the MoU, it is revealed that the complainants 
]re 

the buyers, and have paid a

considerable amount to the respondeut-promoter] towards pu rchase of unit in its

project. At this stage, it is important to ,,."r, uOofl the definition of term allottee

Inder the Act, the same is reproduced below tor rfladv Tc[erence:

"2(d) "dllottee" in rclation to o reol estote ptfJect m.ans thc per*n
to whom a plot, opartment or buldng.p: the t.tse may be, has
been allotted, sold (whether a: freelold leosehald) or
othetwise tronsferred by the pronoter, fnd tnLludc\ the person

who subsequently ocquires the said ollotmot throuoh sale,

tronsfer or otherwise but does not incl\,lc r lctfln to whom
such plot, aportment or building, os the lase nny bt. i: given an

rPnl:"
14. ln view of the above-mentioned definition of "alloltee" as well as all the terms and

conditions of the MoU executed bet\,veen the palties, rt r5 crystal clear that the

complainants are the allottees as the subject unlt was allotred to them by the

promoter vide said MoU dated 29.07.2015. The ctncept ul investor is not defined

or referred to in the Act. As per the definition Bifen under Section 2 of the Act,

there will be "promoter" and "allottee" and there cfn not be a party having a status

ofan "investor". Thus, the contention of the prombter thaI tl)e alloltees being the

investors are not entitled to protecrion ofthis Act also stands rejected.

G. Findings on reliefsought by the complainants.
G.l Direct the respondent to pay Assured Returns p Rs, 85 per sq. ft. pcr month

amounting to Rs.43,860/- as per MOU whereif builder is duty bound to pay
monthly assured return Iuly, 2019 till handing {ver the possession/leasing out
the property.

C.ll Direct the respondents to pay penalty charges p f damages with interest as per
RERA Act on amouIlt paid.

G.l. Assured returns

15. The complainants are seeking unpaid assured rettrns on monthly basis as per the

terms ofthe MoU dated 29.07.2015 atthe rates 
{entioned 

therein. It is pleaded

that the respondent has not complied with the tlrms and conditions of the said

MoU.

ldte l2 "l 2l
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16. The respondent has submitted that the complai

claiming the reliefs on basis of the terms agree

parties which is a distinct agreement than the b

MoU is not covered under the provisions of the

complaint is not maintainable on this basis that

builder-allottee interms ofthe MoU, byvirtue of

her grievance.

17. lt is pleaded on behalf of respondent-promo

Unregulated Deposit Schemes Act of 2079 ca

payment of assured returns to an allottee. But th

devoid of merit. Section 2(4) of the above me

deposit' as an amount of money received by way

other form, by qny deposit taker with a promise to

period or otherwise, either in cash or in kind or i

with orwithoutany benefitin the form ofinterest

but does not include:

(i) an amount received
business ond bearing a
including

genutne

(ii) advance received in connecti
immovoble properE-, under an agree
to the condition that such adva
imnovable properly as specifed in
offangement,

18. A perusal of the above-mentioned definition of

has been given the same meaning as assigned to it

and the same provides under section 2[31) includ

or loan or in any othel'form by a company but d

of, amount as may be prescribed in consultation

Similarly rule 2(c) ofthe Companies (Acceptance

the meaning ofdeposit which includes any receip

loan or in any other form by a company but does

there exists no relationship of

hich the complainant is raising

under the MoU between the

yer's agreement and thus, the

Complaint No. 7101 of 2022

t in the present complaint is

ERA Act, 2016. Thus, the said

r that after the Banning of

of, or for the purpose of
to such business

tioned Act defines the word '

tf an advance or loan or in any

e into force, there is bar for

plea advanced in this regard is

turn whether after a specifed

the form of a specifred service,

nus, prolit or [n any other form,

with considerotion of an
nt or arrangement subject
is adjusted ogainst such

e term 'deposit', shows that it

nder the Companies Act, 2013

s any receipt by way ofdeposit

es not include such categories

th the Reserve Bank of India.

f DepositsJ Rules, 2014 defines

ofmoney by way of deposit or

terms of the agreement or

t include:

Page 13 of21
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(i) as an advance, accounted for in any
connection with consideration for on immova

(ii) as on advance received and as ollowed
accordqnce with directions ofCentralor State

19. So, keeping in view the above-mentioned provis

Companies Act 201.3, it is to be seen as to whether

returns in a case where he has deposited substan

against the allotment of a unit with the buil

immediately thereafter and as agreed upo11 betw

20. The Government of India enacted the Banning o

Act, 2079 to provide for a comprehensive me

deposit schemes, other than deposits taken in the

to protect the interest of depositors and for

incidental thereto as defined in section 2 (4) of th

21. The money was taken by the builder as a deposit

immovable property and its possession was to be

However, in view of taking sale consideration

promised certain amount by way of assured re

his failure to fulfil that commitment, the allo

authority for redressal ofhis grievances by way

22. The Authority under this Act has been regulating

project and its various other aspects. so, the am

the builder is a regulated deposit accepted by

the immovable property to be transferred to the

which the advance has been received by the d

ongoing project as per section 3(1) of the Act of

within the jurisdiction of the authority for gi

complainant besides initiating penal proceedin

that amount as agreed upon. Moreover, an agree

buyer relationship. So, it can be said that the
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ons of the Act of 2019 and the

nner whatsoever, rcceived in
e property

r at the time of booking or

any sectoral regulator or in
rnment;

n allottee is entitled to assured

al amount ofsale consideration

en them.

Unregulated Deposit Schemes

anism to ban the unregulated

inary course ofbusiness and

rs connected therewith or

BUDS Act 2019.

n advance against allotment of

ffered within a certain period.

way of advance, the builder

for a certain period. So, on

has a right to approach the

filing a complaint.

e advances received under the

nt paid by the complainant to

latter from the former against

lottee later on. If the project in

loper from an allottee is an

016 then, the same would fall

ing the desired relief to the

The promoter is liable to pay

ent/MoU defines the builder-

ement for assured returns
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between the promoter and allottee arises out

marked by the said memorandum ofunderstandi

In the present complaint, the assured return w

clause 17 ofthe MoU dated 29.07.2015, which is

reference:

73, "That the company shall pay a manth
the total amount deposited i.e., Rs.27
of the this M.O.U ve.f 29.07.2015.

17, That the responsibility ofpaying assu
Compony shall lease upon the executio

24. Thus, the assured return was payable @Rs.4tA6

till the execution of first lease.

25. Furthermore, the respondent promoter issued a I

the Assignment of Lease will be prepared and su

review and signature. However, the responde

subject unit only after obtaining the occupation

be considered complete or in a habitable

Certificate is granted by the competent authorify.

regarding the agreement for lease appears to be a

evade the liabiliB/ ofpaying the assured return. T

unit was obtained only on 14.08.2024. Therefo

regarding the non-payment of Assured Retu

assignment of lease is hereby rejected. The v

considered only upon obtaining the Occupation

and the liability shall extend up to the date ofobta

26. In light of the reasons mentioned above, the a

respondent has failed to fulfil its obligation as

M oll d.ated. 29.07 .20 1 8. The occupation certifi ca

been obtained by the respondent on 14.0

respondent/promoter is liable to pay assured r
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the same relationship and is

t-promoter can lease out the

r on 08.12.2020 stating that

itted to the complainant for

ertificate. The building cannot

ndition until the Occupation

In view of the above. the letter

ere ploy by the respondent to

payable as per clause 13 and

produced below for the ready

return of Rs,43,B6o/- on
94,047/- till the signing

returns to be poid by the
ofFirst leose.

ed inter se both the parties in

for the project in question has

.2024 a\d accordingly, the

rn to the complainant at the

/- per month w.e.l 29.07 .2075,

e occupation certificate for the

ority is of the view that the

, the respondent's contention

after the letter regarding

idity of the said lease can be

Certificate, i.e., on 1- 4.08.2O24,

ning the Occupation Certificate
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agreed rate i.e., @Rs. Rs.43,860/- on the total amo

29.07.2015 till the obtaining of occupation certifi

already paid on account ofassured return to the

Il. Delay possession charges.

27. h the present complaint, the complainants in

and are seeking delay possession charges with

provided under the provisions ofSection 1B[1] o

"Section 78: - Return ofamount and
l8(l). Illhe pronotet foilstocompletp or ts u

of.........:.:..........:'n^-t ptot'

Provided thot where on allottee does

from the proiect, he shall be poid, by th
every month ofdelay, tillthe handitlg o

such rate as may be prescribed."

28. Due date of possession: The subject unit was al

MoU dated 29.07.2075. As per the documents a

been executed between the parties and the du

ascertained. A considerate view has already been

Court in the cases where due date of possessi

reasonable time period of 3 years has to be taken

in matter Forfune lnfrastructure v, Trevor d' li
SCC (civ) l and then was reiteratedir, Pioneer U'

V. Govindan Raghavan (2o19) SC 725 -t

"Moreover, o person cannot be made to wait i

of the flats allotted to them and they are entitl

omount paid by them, along with compensation

the fact that when there was no delivery period

o reasonable time hos to be token into co

circumstances of this case, a time period of

re asonable fo r com p I e ti o n of th e co ntra c t [. e.,

be given by lost quorter of 2014. Further there

that until now there is no redevelopment of the

complaint No. 7101 of 2022

nt deposited from the date i.e.,

te after deducting the amount

mplainant.

d to continue with the proiect

respect to the subject unit as

the Act which reads as under:

nsation
able to give possession

r building,

ot intend to withdraw
promoter, interest for

otted to the complainants vide

ilable on record, no BBA has

date of possession cannot be

taken by the Ilon'ble Supreme

cannot be ascertainecl then a

into consideration. It was held

(2018) s scc 442: (2018) 3

n land & Infrastructure Ltd.

tfinitely for the possession

r of the possession, ot

to seek the refund of the

tion. ln the focts ond

years would have been

', Hence, in view of

Although we are oware of

puloted in the agreement,

possession was required to

is no dispute as to the fact

Page 16 of z1
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the obove discussion, which draw us to an i

is deficiency ofsertice on the partofthe appell

29. In the instant case, the MoU executed between th

ofthe above-mentioned reasoning, the date of M

for calculatingthe due date ofpossession. Therefo

ofthe possession comes out to be 29.07.2018.

30. Admissibility of delay possession charges at p

complainants are seeking delay possession

provides that where an allottee does not intend

shall be paid, by the promoter, interest for every

over of possession, at such rate as may be presc

under Rule 15 ofthe Rules. ibid. Rule 15 has been

"Rule 75. Prescribed rate olinterest-
section 78 andsub-section (4) and s
1el
For the purpose oJ proviso to section 1

sections [4) and (7) of section 19,
prescribed" shall be the Stote Bank of
cost oflending rote +2ok.:

Provided that in case the Stote Bank o

lending rate (MCLR) is not in use, it s
benchmark lending ratesu/hich the Sto

from time ta time for lending to the gen

31. The legislature in its wisdom in the subordinate

the Rules, ibid has determined the prescribed ra

per website of the State Bank of India i.e., https:

Iending rate fin shoft, MCLR) as on date i.e., 11.02.

prescribed rate ofinterest will be marginal cost o

32. The definition of term 'interest' as defined under

that the rate of interest chargeable from the allo

default, shall be equal to the rate ofinterest whic

pay the allottee, in case of default. The relevant s

Page 77 of zl
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tible conclusion that there

'; section 18; and sub-
"interest at the rate

ts and accordingly the issue

parties on 29.07.2015. ln view

U ought to be taken as the date

, the due date of handing over

scrihed rate of interest: The

arges. Proviso to Section 18

withdraw from the project, he

onth of delay, till the handing

ed and it has been prescribed

reproduced as under:

roviso to section 72,
(7) ofsection

dia highest marginal

India marginal cost of
ll be replaced by such

Bonk oflndio mayfx
ralpublic."
gislation under the Rule 15 of

of interest. Consequently, as

the marginal cost of

025 is 9.10%. Accordingly, the

lending rate +270 i .e.,11.1O0/o.

ection 2(za) ofthe Act provides

e by the promoter, in case of

the promoter shall be liable to

ion is reproduced below:

i
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"(zo) "interest" meons the rates of
promoter or the ollottee, as the case
Explanation. -For the purpose ofthis
the rate of interest chargeable
promoter, in case of default, shall be eq

which the promoter shall be lioble to
defoult
the interest payable by the promoter

from the date the promoter rcceived
thereoJ till the date the amount or pa
thereon Is refunded, and the interest
the promoter shall be from the date
payment to the promoter tillthe date it

33. Therefore, interest on the delay payments from

at the prescribed rate i.e., 11.10% by the respond

as is being granted to the complainant in case of

34. 0n consideration ofdocuments available on recor

complainants and the respondent, the authority is

in contravention of the provisions of the Act. Th

was to be completed within a stipulated time i.e.,

certificate of the project in question has been

74.08.2024. However, the respondent has failed

possession charge till date of this order.

respondent/promoter to fulfil its obligations

agreement /MoU.

35. However now, the proposition before it is as

getting/entitled for assured return even after ex

can claim both the assured return as well as dela

36. To answer the above proposition, it is worthwhi

return is payable to the allottees on account of

MoU. The assured return in this case is payable

assured return has been committed by the prom

total amount deposited till the execution offirst I

return with delayed possession charges payable

Complaint No. 7101 of2022

terest payable by the
ty be,

the allottee by the
I to the rote ofinterest
the ollottee, in case of

thc ollottcP sholl he

e amount or any port
thereof and interest
ble by the allottee to
' olbttee defaults in

e complainant shall be charged

t/promoter which is the same

lay possession charges.

and submissions made by the

satisfied that the respondent is

possession of the subject unit

29.07.201a. The occupation

tained by the respondent on

pay assured return or delay

ingly, it is the failure of the

d responsibilities as per the

whether the allottee who is

iry of due date of possession,

possession charges?

e to consider that the assured

rovisions in the BBA or in the

per "MoU". The rate at which

r is Rs.43,860/-. p.m. on the

e. If we compare this assured

nder proviso to Section 18[1)

I'agc 18 of21



ffiHARERA
HeUnUgnnUl [c'-"i-i-,-N"ircr o"-l

ofthe Act, 2016, the assured return in thir."r] ,, ,"r* ", 
Or.o, ,860/ pet

month till the commencement of first lease *hi[n l, high", than the delayed

possession charges which come to approximately Rs.23.648/- per month. By way

of assured return, the promoter has assured ttle allottee rhat they would be

entitled for this specific amount in terms of thf [4oU dated 29.07.20L5. The

purpose ofdelayed possession charges after due 
fate 

ofpossession is served on

payment ofassured return after due date of posselsion as the sa me is to safeguard

the interest ofthe allottee as their money is contirlued to be used by the promoter

even after the promised due date and in return, they are to be paid either the

assured return or delayed possession charges whlchever is hiBher.

37. Accordingly, the authority decides that in cafes where assured return is

reasonable and comparable with the delayed poJsession charges under Section

18 then the allottees shall be entided to assured 
leturn 

wrthout preiudice to any

other remedy including compensation.

38. In the present complaint, as per clause 13 read 
tith 

clause 17 of the MotJ dated

29.07.201,5, the amount on account of assurfd return was payable from

29.07.2015 upto the commencement of first leasf. The occupation certificate of

the project in question has been obained by tfe rcspondent Ltn 74.08.2024.

Therefore, considering the facts ofthe presenr cafe, the respondent is directed to

pay assured return to the complainant at the agleed rate i.e., @Rs.43,860/- per

month on the total amount deposited from thf date i.e..29.0'7 2015 till the

obtaining of occupation certificate after deductirfg the amount already paid on

accoun( ofassured return Lo the complainant.

G.III. Direct the respondent to execute sale deed.

39. As per section 11(4)[f) and section 17(1) of the Acfof 2 016. the promoter is under

obligation to get the conveyance deed executed in favour of the complainant.

Whereas as per section 19(11) of the Act of 2016, the allottee is also obligated to

participate towards registration of the conveyancf deed of the unit in question.

PJBC l9 ul 2l
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40. Since the respondent promoter has obtain

74.08.2024. The respondent is directed to get

within a period ofthree months after depositing n

and registration charges from the date ofthis ord

c.vII Declare that no VAT is payable by the c

demands towards the VAT are not maintai
41. It is contended on behalfofcomplainants that the

unjustified demand towards VAT. It is pleaded th

the builder and not on the allottee. But the version

took a plea that the rate at which the Responden

as per the provisions of the Haryana Value Adde

shall charge VAT from the allottees where th

applicable rate, if they have not opted for co

composition scheme has been availed, no VAT is

shall charge actual VAT from the allottees/pr

promoter to the concerned department/authorify

upon the area ofthe flat allotted to the complaina

particular project. However, the complainant(s) w

such payments to the concerned departmen

proportionate to the allotted unit, before maki

heads.

H. Directions issued by the Authority:

42. Hence, the Authority hereby passes this order and

under Section 37 ofthe Act to ensure compliance

promoter as per the functions entrusted to the A

the Act of2016:

L The respondent/promoter is

plainant at the agreed rate

amount deposited from the

directed to

i.e., @Rs.43

e conveyance deed executed

essary payment ofstamp duty

plainants and subsequent
ble and illegal per-se.

spondent raised an illegal and

t the liability to pay VAT is on

ofrespondent is otherwise and

is charging the VAT amount is

Tax Act 2003. The promoter

same was leviable, at the

positiolr scheme. Ilowever, i[

iveable. Furthcr, tl)e promoter

Complaint No. 7101 of 2022

occupation certificate on

spective buyers paid by the

y assured return to the com-

860/ per month on the total

n pro-rata basis i.e. depending

tvis- i-vis the total area ofthe

uld also be entitled to proofof

along with a computation

payment under the aforesaid

issues the following directions

with obligatjons cast upon the

thority under Section 34[0 of

.07.2015 till the obtaining ofdate i.e., 2

P.igc zo of 2l
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occupation certificate after deducting,fr" ,",*r* 
"*"Oy 

paid on ac-

count ofassured return to the complainhnt.

IL The respondent is directed to pay the 
fbor" 

outrt"ndire accrued as-

sured return amountl till date along with interest at the rate of9.10yo

p.a. within 90 days from date of this ord{r after adiustmenr of ourstand,

ing dues, if any, from the complainants and failing which that amount

would become payable with interest @ 
f.f 

O"z" n.a. titl rhe date of actual

realization.

III. The respondent shall not charge anythirlg from the complainants which

is nol. part of the MoU.

IV. The respondent-promoter is directed tolhandover the possession ofthe

subject unit as per clause 18 of the MoU dated 29.07 .201.5.

V. The respondent is directed to get th" .ofu"y"n." d""d executed within

a period of tiree months after depositir]S necessarl payment of stamp

duty and regisfadon charges from the 
iate 

of this order

43. Complaint stands disposed of.

44. File be consiqned to the Registry.

I

/\ ----' v /(asfutsln6an) rvii^vxukGi,"V Member

t
.Hh,,Y,,

Chairman
Haryana Rear Esta" 

f#::;:*l^oriry, 
Gurugram
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