i HARERA

GUEUGHQM Complaint no. 4109 of 2024
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. - 4109 of 2024
Order pronounced on: 30.07.2025

Sunita Kumari
R/o: H-902, Park View Spa Next,
Sector-67, Gurugram-122101. Complainant

Versus

M/s Green Helghts Project Pvt. Ltd
Regd. office: 271, Phase-11, Udyog Vihar,

Gurugram, Haryana-122016 | Respondent
CORAM:

Ashok Sangwan Member
APPEARANCE:

Garvit Gupta (Advocate) Complainant

Harshit Batra (Advocate) - Respondent

ORDER
1. The present complaint ha_* been filed by the tomplainant/allottes under
section 31 of the Real Estate [Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 [in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities, and functions under the
provisions of the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter-se them.
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A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid by the
complainants, date of proposed handing over the possession, delay period, if

Complaint no. 4109 of 2024

any, have been detailed in the following tabular form:

Sr. | Particulars
Hu-l-

Details |

1. | Name of the project

“Banni Centre Point"

2. | Location of the project

| Sector-M1D,

Urban  Complex, |
Village-Nakhnaula, Sector-M-1D,
Tehsil-Manesar, Gurugram.

3. | Nature of the prq]éj?:"

o

Eﬂénmgmalltulnn}r

4. | DTCF license no,

59 of 2009 dated-26.10.2009

5. | Registered/not registerad

| Registered

Vide ;‘egtsm;a‘tiﬂn no. 187 of 2017
dated-14.09.2017

-

-

6. | Provisional allotment iet_ Br

| (As on page no. 27 of complaint)

23.12.2014

?. l]fﬂcefﬂhupfﬂummqmdl
| space/Food Court’ no.

GF-094, -Erﬁnunﬁ Floor
[As on page no. 28 of complaint)

# | Area of the unit

451 sg.ft. [Super Area]
(As on page ne. 27of complaint)

9, | Commercial
Agreement

Space Buyer's

Not executed

| 10. |Pussessiun clause

Not available
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11. | Due date of possession 30.03.2018
[Note: Taken from similar projects’s
BBA's executed with other allottees|

12. | Sale consideration Rs.38,33,500/-

13. | Total amount paid by the|Rs11,92,694/-

complainant
14. | Occupation certificate Not obtained
15,

B. Facts of the complaint

Offer of possession Not offered

3. The complainant has maﬂe fmluwing ELEBTHTEEI'DH&

IL.

L

That the complainant is a simple, law abidingand peace -loving person.

The complainant had oughout acted. as per the terms of the
allotment, rules and Teﬂ;ul tions and ihe prwlsmns laid down by land

no illegality whatsoever lias been -::mn‘mitted by him in adhering to

|
their contractual obligations.

That the respondentis a company incorporated under the Companies
Act, 1956 having its registered office at the above-mentioned address
and existing under the %t_nrnpanle-s Act, 2013, The respondent is
comprised of several clever and shrewd types of persons.

That the respondent offered for sale units in a commercial complex
known as 'Baani Centre Point’ which claimed to comprise of
commercial units, car parking spaces, recreational facilities, gardens
etc. on a piece and parcel of land situated in Sector M1 D, Gurugram,
Haryana. The respondent also claimed that the DTCP, Haryana had
granted license bearing no. 59 of 2009 on a land area of about 2.6H1
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Complaint no. 4109 of 2024

acres in Village Lakhnaula, Tehsil Manesar, Gurugram to its associates
companies for development of a commercial colony in accordance
with the provisions of the Haryana Development and Regulation of
Urban Areas Act, 1975 and Rules made thereunder.

That the complainant received a marketing call from the office of
respondent in the month of October, 2014 for hooking in commercial
project of the respondent.

The complainant had also been attracted towards the aforesaid project
on account of publicity given by the respondent through various
means like various brochures, pustﬁ;ﬁ. advertisements etc. That the
complainant, induced I;},r-tfl:ne assﬁa;anéﬁ's and representations made by
the respondent, decided to book a commercfalunit in the project as the
complainant required the same in a time bound manner for her own
use. This fact was also specifically brought to the knowledge of the
officials of the respondent who e‘nnﬁmed- that the possession of the
commercial unit 'cnu-.':fn;r.:a.ll_1 ed to the complainant would be positively
handed over within the agreed time frame.

That the respondent vide its letter dated 23.12.2014mintimated the
complainant regﬁdiﬁg lﬂe allotment of a UI;{":;_;bEElring no. GF-067m
Ground Floor admeasuring 451 sqft previously allotted to the
complainant and a shop bearing no. BG-063, admeasuring 437 sq.ft.
That the complainant made vocal her objections to the arbitrary and
unilateral clauses of the Buyer's Agreement. Since, the complainant
had made substantial payment before the execution of the Agreement,
she was left with no other option but to accept the loopsided and one
sided terms of the Buyer's Agreeement. Hence, the Buyer's Agreement
dated 24.11.2016 was executed between the parties. The

respondent/promoter has even failed to perform the most
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IX.

fundamental obligation of the agreement whlch was to handover the
possession of the commercial within the promised time frame, which
in the present case has been delayed for an extremely long period of
time. The failure of the respondent and the fraud played by It is writ
large.

That as per Clause 2.1 of the Agreement, the possession of the unit was
to be handed over by the respondent by 30.09.2017 with a grace
period of six months. Thus, the due date to handover the possession of
the allotted unit was 30.03.2018,

That the complainant has till date ma&e the paymentof Rs. 11,92,694/-
out of Rs.47,33330/-, Thaa: slnce rhe dite. date of handing over the
possession had lapsed, I:h& mmplaihan,t requested the respondent
telephonically, and h:,r visiting the office of the respondent to update
him about the date of handing over of ‘the possession. The
representatives of the respondent assured.athé complainant that the
possession of the unit.qu::j be handed overto him very shortly as the
construction was almoest q!_vﬂr. The respondent has continuously been
misleading the allottees including the complainant by giving incorrect
information and I.irﬁ;eli_nqs within whfr.h it /was to hand over the
possession of the unit to the complainant. The respondent/promoter
had represented and warranted at the time of booking that it would
deliver the commercial unit of the complainant to him in a timely
manner.

That the respondent has committed various acts of omission and
commission by making incorrect and false statements at the time of
booking. There is an inordinate delay of 77 months calculated up to
August, 2024 and till date the possession of the allotted unit has not

been offered by the respandent to the complainant. No Force Majeure
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was involved and the project has been standstill since several years.
The complainant has been duped of his hard earned money paid to the

respondent regarding the commercial unit in question.

C. Relief sought by the complainant:
4. The complainant has sought following relief(s):

i, Direct the respondent to pay interest for every month of delay at
the prevailing rate of interest from 30,03.2018 till actual handing
of the possession
ii. Direct the respondent to hanﬁgﬁf;g‘_-tl‘__n_{e possession of the unit, In
a habitable state, after ubteli[n{ng-'thg ﬁcﬁupatiun Certificate from
the concerned authofities.
iii. Direct the respondent to execute the conveyance deed of the
unit in favour of the complainant.
iv. Direct the respontent to nof raise any payvment demand, in violation
of the provisions of RERA Act, 2016 and/ar contrary to the terms of
the agreement. l
5. On the date of hearing, the ﬁuthuﬁt}f, gxplained to the respondent/promaoter
about the r.:untraue'ntlhnssaF alleged to have heen committed in relation to
section 11{4) (a) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent |
6. The respondent has contested the complaint on the following grounds:

I That the commercial relationship between the parties revolves around
4 commercial unit in the project, Upon gaining knowledge of the project,
the complainant applied for a provisional allotment in the project by

submitting an application form dated 23.12.2012.
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Il. The said request for allotment was accepted by the respondent and a
unit bearing tentative number GF-067 tentatively admeasuring 379
sq.ft. was allotted to the complainant,

Hl. Thereafter, the respondent requested for details of allottees for
execution of the BBA and upon non receipt of the same, requested for
such information via letters dated 21.12.2016 and 21.08.2019. A
subsequent reminder letter has also been issued by the respondent on
21.08.2019 stating that the Space Buyer Agreement for the captioned
unit has been sent to the cu;fqp;_aill;:iarnt for signing on 21.08.2019,
however, the same has not heéh'rahg-ned till date for execution of the
agreement. | I

[V. That from the beginning of the implementation of the project, there
have been various intervening circumstances, beyond the control and
apprehension of the respondent that have affected this commercial
relationship between the parties. For ease of reference all the factors
and events having a :Isu*ec:i effect on the project have been delineated
hereinbelow. . ]| . N,

Category [: Fﬂfﬁibmvun - ﬁe gvents that transpired under this

06.04. 2004 andy | categoryyshow that there was not one

234p4.2015 avent that could have been pre-

. | eanceived by the Respondent and neither

; was there any event / defoult on part of
' the Respondent thet has led to the

subsequent stay and the departmental
delays.

Category [l: Period between Due to the pendency of the pmseeuf:‘ng:c
Pa04.2015and | before the Hon'ble Supreme Court, a stay

13,03.2018 was affected over the profect land,
{heretnafter however, permission was granted o
referred to us Zero | Parudise to approach DTGP to seel
Period 1) clarifications qua the applicability of

! stay over the project in question. During
this time, the company was in constent
| follow up with DT P (enforcement)
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with respect to grant of necessary
permissions concerning the project

Category 111 Period Between | After the removal of the stay by the
14.03.2018and | Hon'ble Supreme Court, continuous
12.10.2020 follow ups were made by the Respondent
regarding the grant of pending
permissions. The Respondent herein is
seeking the grace of this period as the
entire time was utilised in following up
with the concerned departments
Category IV: Fen_'dd_" Recween The Project was under injunction by the
13.10.2020 - Hon'ble Supreme Court due to an
21.07.2022 | application filed by HSIDC.
(hereinafter =~ |
referrad to as the |
Zero Perind I}
Category V: Peripd from The Respondent is seeking the benefit of

.y

. F

22072022 tilt Date
- | Authgrity. The entire list of evenls ex
| facie shaw that the Respondent has been

—

this period as a grace period from this Id.

left arthe mercy of the competent
depa t and has been entangled in
the precedural requirements and

departmental delays due to no fault
whatsoever on part of the Respondent.

V. That the project 1and‘hh'a'.a bﬂcqm.;aﬁﬂrtuf certain land acquisition

proceedings by the State. ]

'he followina detailed list of dates, shows the

detailed events that have transpired relating such land acquisition

proceedings, within the period falling in the aforesaid categories:

S camecomy || pate | EVENTS i
in CATEGORY I:
metaai . 1 ] . Paradise Systems Pyt Lid, purchased 2.68]1 ocres of
trl‘:_ln,:';[:;?rfurm it fand fn the villoge Lakhnaula by registered sale
1 g devds, hence Puredise Systems Pyt Led s the
the effect of the , |
Hon'bie Supreme | | lundowaner of the project in question [hervinafrer
.M 22 o Paradise”
Court's orders aver refierred o as 5e”]
the Profect. This
shows the required |
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27002004

1:4. 02007
|

A notice was bsued by Haryana Gove Industries
Department under Section 4 of Land Acquisition
Act, 1694 for acquiring land odmeasuring 912 acres
7 Marlas from village Manesar, Lokhnoule and
Wourangpar, Tehsil & Dist Gurugram for setting up
Chaudhart Davi Lal industrial Township Porodise's
Land fell under the above mentioned 912 acres

The land aecquisition procesdings wire withdrown
by the State Government on 24082007

pa.2a07

Paradise entered into o colleboration agreemett
with the erstwkile developar - Sunghine Telecom
Services Put Led. Paradise granted the ‘absolute
developmental right’ of land for eonstruction of
commercial office space to Sunshine,

2002007

| Meryana State Industriol & Infrastructure

@é the "WSHDCT} proposed to constitute an Inter

Deielopment Corporation (hereinafter referred o

pepmpunr Commilter to submit @ report with
Fecommendutions reparding  isswance of fresh
aegquisition

permissiens for the
project were
abtained inag
tirmeely fastlon.
F
3
&
5
|y
7

.

e AN

26802009, being welid up to 25402013 The
license was ranted for the- dmuhpmuﬁr of the
Prajfectin quéitio

UL W

i L B
|

L}

Page 9 of 37



HARERA
& GURUGRAM
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10

11

2

29.01.2010

The report of the interdepartmental committee wos
submitted and the said repart was duly entlarsed by
HENDG, The State Covernment (i Induseries and
Commerce Department decided o cdose the
gogudsition  proceedings  In view af the
recommendotions of the [nter Depertmental
Civirrim It

20032013

| 39032013

Paradise alleged that Sunshing did mat adhere (0
the terms of the collaboration agreement. Porodise
cloims to have refunded oll amounts recetved by it
and gnaeifed thet tronsaction by deed doced

'.E:mdm thereafter entered (nto @ collaboration

2 pegment with Green mmpmm Lad,
| the Respondent herein] for the development of the

- Project .113_ guestion.
) a1 y -1 ; qfiide of the Respondent i evident from the
R {IRqfder to comply with the then appiicable
22052613 d regulations, the Respondent paid the

Fntire Bt Deveiopment: 2 Intermal
pqwfnpmmmwmu IDE) to the DTCP,

Poradise wesgranted the NOC for Height clearance

frum the :j?:gnr-ﬁ Autherity of India.

nt  clearance  way  gronted  for
o jon af the commercial project in guestion,

13

s

.!-'l.-t.'ﬂﬂ_‘!.'a;

| ipreading Ebig:
|- pasti

| o g

became  the subject of the
re the Hon'ble Supreme Court (n o
e ® s, Vi Stote af Marard &
Appeal Mo, 8788 af 2015 The
Hom'ble Apex Court, vide its order dated 24.042015
o the Mﬁeﬁﬁwm-ﬂﬂm stayed the construction on
the soid lond with effect from ZEO€2015, which
woy  eventually  affectsd Gl T2OF20ME
Notably, on 24.04.201 5, the Profect land, fnter alfa,
barcarme the subjact lond in the legal proceedings in
the Remeshwar Case
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14

15

IG

7

q

CATEGORY N

ZERD PERIOD

guer By
n'pp.l'rmh-ll'n'{:if::‘:l}\
Sty bver the
projectin
guestion. D
this ti.
compd

with DT
(enforcemenit)
with respect to
grant uf edessany
Permissions
conceErTing the
priject

s

awma:fni{pr

|
27.042015

Pursuant to the directions passed by the Apex Court,
the OTCP directed all Dwners/Develapers o stop
construction in respect of the entire 912 Acres of
Taned which included owr Real Estate Project Baani
Center Point vide letter dated 27.04.2015

41082015

Paradise approached the Hon'hle Supreme Court of
India for the clarification of the sigy grder a5 to
whather order doted 24.04.201 5 was applicable Lo
phe famd and flcense mo. 5% of Z009. Paradise
contended that their lend was distiact from the fand
invalved (n the Rameshwar case. The Hon'ble
Sppreme Court  directed Povedise o seek
clarifications from DTGP, designating the DTCP as
the uppropriate authority to isue orders in the

hater

ched DTCP on 25082015 for
stated that the land owned by
o, doesn’t fall within the ambit of the
Rumeshwir “tase. Porodise had alse issued 0
peminder d-un'l OR0120016 to DTCP for the
clarificatian being sought
' -

|/ &/
*-vf

"
B

il

e

while, the permissions gnd approvals,
granted qua the profect had expired and
hewice, Parodise hod also rwumd oree for

T

el
15012018
I
|

20042016

That Paradise. -’upp.-m.'ud OTCP wide various
represeitations however DTCP did not take any
decision os the matter was pending in the Supreme
Caurt, It was further represeniad by DTCP that the
anginal fles in respect of Tand portions of entire

912 meres have been taken by Central Burvau of

Investigation (hereinafter raferred to as the "CAIY)
af all the projects and il arlginal files are returned
by CBI, DTCP will not be in @ position o provide
citrrificetion in respect of varipus representabions
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1%

iy

21

22

25

17092016 | Parudise again wrote to BTCP to retrieve the
{receiving | orlginal ffles from CBIL It was informed that in the
| doted writ petition filed seeking retriewal af the eriginal
14.09.2006) | filed directions for handing back of the original files
[ iy already passed,
21102018 | It was requested that such retrimval be dong and
(recelving DTCP should process the pénding application for |
| dated restewel and transfer of License and sanction af
2a.r02018) | revised buiiding plans.
01022017 | Due o the non-action part of OTCP. multiple
{Received on | reminders and represemtations were written by
2.0 Porodise with o bonofide ottempt towards the
| 2017) campletion of the project.
Parodise then opprooched Punjob ond Haryang
High Court for directions te CBI to handover
27042017 | arfginal files in respect of the project of Green
3 Heights end the High Court by order doted
27.03.2017 noting the handover.
- BT e
AV b plla o™
1 fi = | Paradis ched DTCP to issue BRI for
[ eo0s2017 revisedb plans stating that the conditins of
e in-h, approval have been complied with.
| |
| | !
I |
gy approached DTCP o issue BRI for
NTOR2017 rewined Fullting pians.

{ 191%»1_&%?— |
|

prious efforts and representatives DTCP

did not clarify about the status of land and lcense
mdhﬂmﬂ!ﬂrﬁrﬂfmﬁwmud#

Ecbmmfuﬁm'mmm the said profect

(T2

After the implementation of the RERA Act;, the Real
Estate Project Saanl Center Paint was registered
under RERA Act 2016 and Noryamo RERA Rules
2017, The project was registered on 14.09.2017 vide
registration ne, 187 af 2017,

PR

Puradise wrote tv DTCP detailing all the focts ard
events that have led to the present sitwatioh dnd
again reguested the DTCP to issug BR-( rewvised
buiding plans It was also highlighted thar the
delay in Gsuance of BR NI Is also delaying the
service plon estimites and fire scheare approvals
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1
Paradise requested OTCP to consider the perind
: during which the ne comstruction ordér (s In frome,
o ENIALT | oy e cooling period and extend the license
gecordingly.
DTEP weole to Poradize chat the final approved for
sanction of bullding plans an BR-UT will be isswed
27 15122017 | only after the Hon'ble Supreme Court of Indio
remaves the restrictlons Imposed for not raising
further construction in the area
Thentayﬂfiupmmemu#mﬂﬂiﬂﬂdﬂﬂpm,m
28 12012018 | Baoni Center Polnt was mot included in tointed
! oigirs
L r~_§'amdm wrote to DTCP that the order dated
l 2n32018  has  clorified  that  londy
Ty $ ;»ng‘punhumi prior ta 24.08.2004 are not
1 [ miﬁ‘ directions being given by Hon'ble
] Supreme “Cotrt which anly pertain to lands
30 CATEGORY IIF:. 4082018 h_'l?ﬂ:liﬁﬁ'nﬂ'f__'pur‘t_hd&rd between the period from
i ?.?’.Iﬂ'ﬂ'..imii 1 29.01 2010 only. The lund owned by
adise stan cluded from the dispute as the
¢ urehased an DE.04.2004 and 07.04 2004
d wested DTCP to consider the period as
Pl o ' Perigtfand requested for the renewal of the
faliow ups r%&ag Vicelpsé afitigiie BR-IIL
made by the,
Respondent Paradise approached DTCP for renewal of license to
regarding the mm-:rhn which was groated to them on
; grunt of pending ! - lﬂ‘?iﬂlﬂ. That while renewing the liconse the
A0 | permissiofs 1!??!@}5 24.04.2015 till 12032018 was
Respond -,&" % B< ﬁ.\w'mpﬂdﬂyﬂm
is seeking i 4
grace of this | \ ;
period as the I | The HSHDC fited on application in the Hor'ble
i g:;“ iyl Supreme Court of Indi dated 01.07.2019 in the
F mﬂ‘m z ;:ﬂwi:h matter of Rameshwar & Ors. Vs State of Haryana &
st Ors. to include the lund of Parodise developed by
SRR o Green Hefghts in the award doted 26 08,2007, being
e Application for Clarificotion of Final Juggment
[ dated 12032018 passed by the Supreme Court
k¥ 01.07.2019
[
[
[
1 Fil :
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DTCP has passed an order dated 31.08.2019 stating
that the renewal and trengfer of licemse of Poradise
31082019 | and approval of revised building plan will be |
i2 f processed anly after clarification is given by the
13092019 | Hon'ble Suprame Court on the applieation filed by
HENDC. The intimetion of this order was received
Sfrom DTCP vide letter dated 1.3.09.2015.
] | The Hen'ble Supreme Court through ies arder dated
; Lot (3102020 gronted  injunction  on  jurther
a3 13. uﬂ o | icpnstruction and creating third party rights of
| [ = ':r-:* i m
crsaonrin | Lo '_.a,. L.c:l.n,.ﬁ !% i said case Iincluding project Baoni
- g <
Mﬂf’ﬂ'ﬂfﬂgﬂf{.["‘f Pe S Mg @) A
4 ﬁrﬁwiﬁljjﬁ fudgment dated 21072022 n
Thfp"ﬂ*ﬂ'ﬁﬂ’ | Rames s the sty on comstruction wirs
lader {1jin clecered by "ble Supreme Court of india with
by the Hog 13 divections Heights for payment of As.
Suprense Cou ' 13,40,50, pecs Thirteen crores forty lakhs
due t5 | and fify ¢ anly) as additional cost of lund
a4 | application fi 41072082 | payable 0 NSIIDE @ Ry 5 crores per acre. This
by WSl “ordér wes by the Hoo'ble Supreme Court
afuer eongsideging the development status of the
: project; mmalint received from the allottees, vad to
LY pmue:r-ml terest of the atlottees.
iy = = M= 3 :ff‘r
e vl
ched DICP to isue BR-UI for
i » plans a5 the land owned by
Tha B 4 by exeludad from the deemed award
seeking H.Ehm: | aip @ sum of 1340,50,000/- to HSIDC
arummmm | er o i Fating jw' R
: ig.ur 1 ) t amy
The entirelistaf | | 'Hﬂn"w' : :_ﬁ:{ the mm:mm impwdhyﬂm*hh Sl.rprr:m!
i:ﬁ;;t e ?E.U?.E{JEE,] Dipe o such ooty af DTI'.'.'F there H'Erl nlﬂ'ru'
33 sy ' . delays in getting the mecessary permissions. It was
y R e imated that ao such restriction is gffective now
heen left ot the | (Receiving int c A S Qi
mervy of the g and hence, DTCP was requested to process the
competent | psogzozz) | JONOMIE
departmentand | |
has been | e  Renewal of license no. 59 of 2009,
entongled in the ®  Application dated 07092020 with reques
procedural ‘ to consider the period between 23.07 2011
requirements and till 21.07.2022 as cooling / zero period as
departmental _ : ng approvals were granted,

Page 14 of 37



HARERA
& GURUGRAM

Complaint no. 4109 of 2024

| detays die to no
Jaull wistvoever
an part of the
Respondenl
36
37 )
| Il:.ﬂ
|
"
38
39 I
4

41

BRI for revised building plans which
were approved on 220220017

e Grant of approvel af transfer of icense and
change of develaper

Graen Heights filad an application for extension of
the RERA registrotion inder section 7 sub clause I
derted 04,08 2022 which 5 aweribed

1: complete complinnce of the arder passed by the

iR ‘ble Supreme Court, omd with on intest to
it ',;::i’ mplete the development of the Project, Green
1 pmjnummmmmmr
B afit wnw from its own resources an
T’U 12022 gzum andt requested for confirmation af such
14152022 ‘E'*"F”'F‘E':__
| |
15142088 mﬁpmnhnr DTCP to isswe BRI for
I’H’Eﬂﬂ'w nﬁﬁhﬂiﬂpﬂmm&amﬂmmmﬁ
o dfoted 1w by Green Heights to HSHDC and now
a:ﬁ@m:r the Jand was excluded from the deemed awari
5012023
Regeiving i Wﬁimhmﬁ!pﬁ-ﬂm
dated s for transfer of licese.
hiﬂ!..?ﬂ'ﬂj‘
2.09.2023 '
| Paradise again opproached DTCP to procesy the
(ReveiW | pending appllations for ren rengwal and transfer of
Mﬁgﬂ'ﬂ_]‘ license and lssuance of BR-1IL
Paradize vide letter dated 03102023 a:;;:‘
opproached for renewal of license no, 59 of
i and grant of approval for trangfer af license and
giiozozs | change of develaper.
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43

46

47

Vi

18

[
17.10.2023
E‘B.Iﬂ_ﬂﬂﬂ

DTCP renewed the lleense no59. of 2009 up in
21.01.2025 DTCP grunted Zero Periad from
23072018 ) 21.07.2022.
BR NI was also isswed.

31102023

Paradise vide fetter doted 3LI0Z0E3 ogoin
approached DTCP for grant of pending approval of
transfer of license no. 59 of 2009 and change of
develaper,

..ﬂ gnforcement  directorate  before  proceeding

The Honble Supreme Court hod directed the |
enforcernent directorate to nguire about the
profects falling within the purview of the subject
matter. While following up from. OTCP, it came
ithin the knowledge of Green Helghts Projects Pyt
that DTCP is awaiting clearance from the

the grant of pending permiscions.

Vaking mateers In its own fiords, Gresn Hinights
Frajocts Pet Ltd opproached ghe enforvement
d!rgrmm;r seeking g claser  Meport

..f‘_’;ﬁ‘%ﬁ

T504.2024

7082024
[Recelving

I‘l-.

o Be mf.n‘.-'nﬂd while speking
mr&‘ renewed the license, no further

part of the proactive approach of the company,
veyed DTCP of the relevant ema

Hn the enforcement direciorate.
again wrote to DTCPR it was hightighted
ﬂﬂmirdr.f the BR 1 on 2610.2023
:rppmwh mgmnmd. :;mww :.hutﬂw_
project is complete and. requested for grant o
pending upprovals

| 26.11.2024
The approval for transfer of license and change i
devaloper is pending ot the department's end, due
Asondate | to no fault af the Respondent or Paradis.
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VI. That the entire project, along with other land parcels, were entangled

Vil.

V111,

IX.

with the land acquisition proceedings, as noted above. However, at
every stage and instant, the respondent had, communicated the
complainants of all the updates of the matter. For instance, reference
may be given to the letters dated 26.03.2021, 26.07.2022, and
06.12.2022 which show that the respondent had duly informed the
complainants about the injunction over the project, the resumption of
the construction works, and the impasition of additional fee of Rs.
13.405 crore upon the respondent. Hence, no interest can be sought at
this stage on such a ground, 'w,é'r whi'th acquiescence of the customer
has already been noted.

That a perusal of the cmnplmnt shows that the complainant has
malafidely, referred to/another case’s agreemﬂm to note the due date,
which under circumstance be acce ptEd1 The parties are bound by such
terms and conditions that i_lave been specifically agreed between them.
No reference to any such t:Trm of any agreement of a separate party can
be agreed to be binding uppn the parties herein.

That at the sake of repetition; it is pertinent to mention herein that the
Hon'ble Supreme Court inithe matter titled Rameshwar & Ors, vs. State
of Haryana & Ors. hetﬁﬂng;l_:iui! Appeal No. 8788 of 2015 vide its order
dated 24.04.2015 stayed the construction on the project land for the
period between 24.04.2015 till 12.03.2018. That in lieu of the same,
DTCP on 23.07.2018, exempted the period from 24.04.2015 till
12.03.2018 as “Zero Period I'. That the said period of Zero Period |
amounts to a period of 1054 days. -
That although the project land was freed by the Hon'ble Supreme Court
in Rameshwar (Supra), however, HISIIDC filed an application seeking

clarification and inclusion of project land in the Award. During this

Page 17 of 37



&7 HARERA

&0 GURUGRAM Complaint no, 4109 of 2024

period, the Hon'ble Supreme Court had again effective an injunction on
further construction from 13.10.2020. The said application was
dismissed with directions of payment of Rs,13.405 Cr to HSIIDC vide
order dated 21.07.2022. Considering all the facts, the DTCP renewed
License No. 59 of 2009 up till 21.01.2025 and granted “Zero Period II'
for the period of 23.07.2018 to 21.07.2022. That the said period of
Zero Period 11 amounts to a period of 1460 days.

X That the concept of force majeure is not codified; however, it is of
essence to note that even the Authority considers the period of force
majeure under the Model RERA Agreement. Clause 7.1 of Annexure A of
the Haryana Real Estate [Regulation and Development) Rules, 2017
exernpts the Promoter from such charges in cases of delay attributable
to force majeure events, tﬂﬁﬁf'ar:iéﬁ. or, government policies. The
imposition of the atfhrerqcntinne& ZET0 pe riods by the DTCP and
Supreme Court orders m{uquwucally falls within these exemptions,
thereby absolving the res Aun;_}cnt from liability for delayed possession
charges. - | 54

Xl Hence, adding such time period (2514 days) to the tentative due date
(21.12.2019 ), the date cuTms put to be 08.11.2026 that the said date
has not been crossed yet and hence the complaint filed by the
complainants is pre-mature, That the séction 18 (1)(b) of the Actallows
that the relief of delayed possession charges arises only in case of failure
of the promoter to deliver the project/unit in accordance with the
promised timelines.

Xil, ‘Thatapart from the requirement of the permissions, as noted above, the
real estate industry faced other force majeure circumstances from 2015

to 2023. Some of which, are detailed hereunder:
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Hu order Restrictl | affect
. on ed i
1. |07.0420 | National Green Tribumal | 7% of 30 The aforesaid ban
15 had directed that old | April, days | affected the
diesel vehicles (heavy or | 2015 te supply of raw
light) more than 106"  of materials as most
years old would not be | May, of the
permitted to ply on the | 2015 contractors/
roadsof NCR, Delhi, It has building material
further been directed by suppliers  used
virtue of | the aforesaid diesel  vehicles
prder that all the more than 10
registration authorities In years old The
the State of Haryana, UP prder had
and NCT Delhi wgulq. not abruptly stopped
register | @SNy the movement of
vehicles more: thﬁi 10 diesel  vehicles
years old-and would alse, more  than 10
file ghe lst of vehicles years. old which
before the tribumal and | are  commonly
proyide- the same to the |, used in
© | and other ' construction
Eﬁnllﬂ!mr:ﬂ authorities. - activity. The
| | order had
completely
hampered the
L I 4 "l 4 construction
“\"" t- . : ".":_f' activity,
2. | 19.07:20 H—.*tin:::’l m&mﬂm 4 30 The directions of
16 OA No.| 47972016 had days | NGT were a big
difected | that no | stané blow to the real
o hurs%nu permitted ta estate sector as
pperate | unless they the constructon
-nmr gonsent fram the i activity ~majorly
Pellution = Contral | requires  gravel
' Enani, no objection: from produced  from
the concerned authorities the stone
and have/the Envirenmaent erishers. The
Clearance  from  the reduced supply of
competent Authority. gravels  directly
' affected tha
, supply and price
of ready mix
concrete required
for construction |
activities.
3, | 08.11320 Natianal Green g% MNov, | 7days | The bar imposed |
16 2016 to | by Tribunal was
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4. (071020
7

Tribunal had directed all | 15% Nov, absolute. The
brick kins operating in | 2016 order had
NCR, Delhi would be
prohibited from werldng COTRpiRbelY
for a pfrlnd of 2006 one stopped
week from the date of .
passing of the order. [t had mmun
also been directed that no ]
construction activity
would be permitted for a
period of one week from
the date of prder,
Environment  Pollution 90 The bar for the
(Prevention and Control Y |days |closure of stone
Authority) hadﬁh‘ﬂﬂﬂdtﬁ crushers  simply
the closure of i birick put an end to the
kilns, stones ¢ & construction
mix pim.eﬁ:.#th“emﬂ activity as in the
from 7t (Nov 2017 il absence of
further nﬂﬂil:u crushed  stonmes
\ ..I ; 25 and bricks
ol 4 ¥ NS carrying on  of
(B NBN || e
< | ' A8 X -4 simply not
= 1 | feasible.  The
o | ' c respondent
| eventually ended
' up locating
alternatives  with
Wk N A" the intent of
N il Ky expeditiously
' S ':13]-'.' " Eﬂﬂdﬂlﬂ.ﬂg
' il construction
. activities but the
. previous period of
i 90 days was
_ | =l consumed in
1 Ll { e \ Ir‘l doing 0. The said
A LUINUNINTAY periad ought to be
| excluded  while
computing  the
| ' delay
attributed to the
Respondent by
tha Coamplainant.
It is pertinént to
mention that the
aforesaid bat
stands in force
regarding  brick
kilns till date is
evident from

arders dated II'IJ
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Dec, 19 and 30
Jan, 20:
5 | 09.11.20 | National Green Tribunal | 09.11.20 | 9days | On  account  of |
17 has passed the said arder | 17 to passing of the
dated 9| Nov, 2017 | 17.11.20 aforesaid  order,
completely prohibiting the | 17 no  construction
carrying on afl activity could
construction by any have been legally
person,  [private,  or carried out by the
government authority in Respondent.
NCR till the next date of Accordingly,
hearing. (17" of Nov, construction
2017). By virtue of the said activity has been
order, NOT had only completely
p-enﬂkl‘tedﬂwcpmpaﬂtiun stopped  during
of | ipterior this period.
finishing/ interior work of
| projects. The order dated
9% Nov, 17 was vacated
vide prdu;rpuml 1'?’*' Hng.
1;\" N
& 1291070 | Aggan Sttjg, Pn;j;gﬁn A120 |11 | All construction
18 ‘Control | Hoard  vide |18 tp | days | activities
Motification HSPC | 10.11.20 involving
E,,l" Ef"EﬂlE}"E‘}B'} 52 18 excavation, civil
ronstruction
5 - (excluding
T« 9 | # -: i internal
v U‘i i i ¥, finishing/work
Vg - " *‘h o 4 where no
“w 4 4 construction
| ' material 15 used)
to remain closed
i Diethi and other
: | HCR Dristricts
- | " wd from November
! 01.10.2018
7. 241220 | Deihi_ Pollution umuﬂﬁﬂﬂﬂu 3 days | Construction
18 Committes wide |18 1o activities in Delhi,
Hnl:l.ﬁ:ntilju DPCC/PA 1o | 26,12.20 Faridabad,
MS /2018 7919-7954 18 Gurugram,
Ghagiabad  and
Noida to remain
closed till
December, 265
208
B | 011120 | Environment  Pollution | 0L.11.20 | 6 days | Construction
14 (Preventipn and Control) | 19 to activities in Delhi,
Authority  for  National | 05.11.20 Faridabad,
Capital | Region  vide | 19 Gurugran,
| Ghaziabad, Noida |
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Direction éhmlng
EPCAR/2019/L—53

N

and Greater Noida |
to remain closed
til morning of
November =
2019 [current ban
on  construction
was only 6 PM 106
AM and this is
new extended to
b complete
banned kil
Monday,
November
2019, morning)

5,

24.07.20
19

NGT ia O.A no, 667/2019
& 679/2019 had  again
directed the Immediate
closure of all Megal stane
crushersin Mahendergarh,

quality, carrying eaparity,
and mﬁﬁmanr of health
impact. [The tribunal
further digected intiation,
of act

A succeeded
‘amblent, 3

S *““%F

u,ud:ecuﬂm'f Y5
%m:@nm 8/
of rest LM

The directions of
the NGT were
again a sethack
for stone crushers
operators  who
: hava finally
by to
obtain necessary
permissions from
the  competent
authority after the
order passed by
NGT on July 2017.
Resultantly,
coerclive  action
was taken by the
authorities
against the stone
crusher oporalors
which again was a
hit to the real
estate sector as
the supply of
gravel

manifolds  and
there was & sharp
ifncraase in prices
which
consgquently
affected the pace
of construction.

E%

10.

11.10.20
19

Commi r. Municipal
Corporation,  Gurugram
has passed an order dated
11% of ; et
2019 | whereby  the
:um!tm:hnn actlvity has

heen prciu’uited from 11%

On account of the
passing of the
aforesald  order
ng  construction
activity could
have been legally
carried put by the

11 Oct
2019 to
31 Dec
2019

—
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Oct/ 2019 to 31= Dec Respondent.
2019. It was specifically Accordingly,
mentioned in the construction
aforesald | order  that activity has been
construction activity completely
would be completely stopped  during
stopped  during  this this period
period,

11 | 041120 | The Honble Supreme | 041120 | 102 These bans forced

19 Court of India vide its| 19  to | days | the migrant
order dated 04.11.2019 | 14.02.20 labourers to
passed In| writ petition ( 20 return to their
bearing na. 130291985 native
titled ‘as- “MC Mehta v towns] states fvill
Union of Inlia” completely ages creating an
banned all econstruction acute shortage of
activities (In  Delhl-NCR labourers in the
which mt:tr_jtﬂ,ﬂn_ was NCR Region, Due
partly modified vide prdn.-.‘ to the said
dated:05.12.201 and was | shortage the
- camplecely lifted by the |- Construction
I'l_;."ﬁﬂ ElJPrEH:LH E'.u@'t . actlvity could not
J Vits | order  dated - resume at full
14.02.2020. throtile even after
the lifting of ban
) ' = | by the Hon'ble
lql ] Apex Court
= 3
12 | 11.10.20 cgﬂ:@ﬁnar af | 11,1020 | B1
19 Municipal| ~ Corporation 19 to | days
hurugrlm issued diregtion | 31.12.20
tn mua Ehaﬂun fur 19
' -'L'l
‘"'ln j‘_.'
D:tﬂmheﬂ. 2019 aqp:r I:,Im
dltghh:m issued’ by the
chaliman of EPGA vide
Jotter EPCA-R/2019/1-42
dlated I:Irl:pher 09, 2014,

13, | 02.11.20 | Commission for  Air | 02.11.20 17 The commission
23 and | Quality Management in | 23 to | days | for Air Quality
05.11.20 | NCR and Adjoining Areas | 18.11.20 Management  In
23 vide | Order Mo | 23 NCR and

12001727 /GRAP 2021/ adjolning  areas.
CAQM vide Direction No.
77 dated B

October 2023,
, {ssued statutary |
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direction for |
implementation
of the revised
schedule of the
Graded Response
Action Flan
[GRAF) with
immediate effect
gs and when
orders under
GRAF dre
invoked, The Sub-
Committee
congtituted  for
invoking actions
under the GRAF in
its: meeting held
on Znd
Movember, 2023

: il
reviewed the air
quality scenarioin
the region as well
as the forecasts
for
maeteorolagical
ronditions and alr
guality Index
made available by
IMDJIITM.
Keeping In view
the  prevailing
trend of air

. Im an
effort to prevent
further
deterioration  of
the air quality, the
sub-committes
decided that ALL
actions as

+ under
stage 111 of the
GRAF -'Severe' Air
Quality
(DELHIAQ!
ranging between
401-450) b
mplemented  in
right earnest by
all the agencies
concerned in the
NCE, with
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immediate effect, |
in addition to the
stage 1 and 1l
acticns are
already in force
These include:

4. Construction &
| Demolition
activities,

In furtherance of
the ‘same vide

ﬁ HARERA

Order dated
05.11.2023 GRAP
) was
| implemented
! AR continuing  the
R et ban on
. TR construction  and
' demalition
activity.
14. 497
| days

Xl That a period of 497 ﬂays_%«ras consumed on gEcbunt of circumstances
beyond the power and control of the respondent, owing to the passing
of Orders by the stanm:r}r?uthurities and the Covid-19 pandemic. That
the Authority, Gurugram hasgranted & months extension for all ongoing
projects vide Ord @?{Qiﬂugﬁﬂ'ﬁtﬁﬁ 26.05.:2020 on account of 1st wave
of COVID-19 Pandemic. It is pertinent to- mention herein that the
Hon'ble Haryana Real E:étate Regulatory Authority, Panchkula had
decided to grant extension of 3 months in addition to waiver granted
during first wave of COVID Pandemic from 1st of April 2021 to 30th of
June 2021 considering the Znd wave of COVID-19 as a Force Majeure
event.

7. Copies of all the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided on
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the basis of those undisputed documents and submissions made by the

parties.
E. Jurisdiction of the authority

8.The Authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaints for the reasons given below:

E.1 Territorial jurisdiction

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by the Town
and Country Planning Department, the jurisdiction of Haryana Real Estate
Regulatory Authority, Gumgrﬁ_rﬁi-s_h}iu- be entire Gurugram district for all
purposes with office situated; in Gu rugrﬁ'rr'i:— In the present case, the project in
guestion is situated within the planning area of Gurugram district. Therefore,
this authority has complete territorial jurisdiction to deal with the present

complaints.

E.Il Subject matter jurisdiction

10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the a]lnttees!aa-pm'_ _a?gi-légmﬁnt for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a) |

Be responsible for all obligations, raspun#hm’ﬂ&nnd functions under the
provisions of thisAct.or the rules and regulations made thereunder or to
the aliottees as per the agreement for sale, or to the association of allottees,
as the case may be, till the conveyance of all the apartments, plots or
huildings, as the case may be, to the allottees, or the common areays to the
association of allottees or the competent authority, as the case mady be;

11.So, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaints regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainants at a later

stage.
F. Findings on the objections raised by the respondent

F.I Objection regarding Force Majeure circumstances and Zero Period to
be taken into consideration.

12. The respondent took a plea that the project "Baani Centre Point" was under
stay orders of the Hon'ble Supreme Court of India for 7 years 3 months
(24.04.2015 To 21.07.2022) which was beyond the respondent’s reasonable
control and because of this no canstruction in the project could be carried.
Hence, there is no fault of the respund-ént in delayed construction which has
been considered by DTCE an{i the Authority while considering its applications
of considering zero period, rénewal of license and extension of registration by
the Authority. '

13. Due to reasons stateéd hereinabove it became impossible to fulfil contractual
obligations due to a particular event that was unforeseeable and unavoidable
by the respondent. Itishumbly submitted that the stay on construction order
by the Hon'ble Supreﬁi‘e Court is clearly a "Force Majeure” event, which
automatically extends the ti;mel'ina- for handing over possession of the unit.
The intention of the Force M?;’::ure clause is to save the performing party from
consequences of anything over which he has nojcontrol. It is no more res
integra that force maje-ure is intended to include risks beyond the reasonable
control of a party, incurred not as a product or result of the negligence or
malfeasance of a party, which have a materially adverse effect on the ability of
such party to perform its obligations, as where non-performance is caused by
the usual and natural cansequences of external forces or where the
intervening circumstances are specifically co ntemplated. Thus, It was

submitted that the delay in construction, if any, is attributable to reasons

v
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beyond the control of the respondent and as such the respondent may be

granted reasonable extension,

14. The Authority is of the view that the pivotal issue arises from the builder’s
actions during the period between 24.04.2015 to 01.03.2018 In question that
is despite claiming force majeure due to external impediments, the builder
continued construction activities unabated thereafter concurrently received
payments from the allottees, Also, no builder buyer's agreement has been
executed hetween the parties till date. However, during the period 13.10.2020
to 21.07.2022, there were specific directions for stay on further
construction/development works in the said project passed by the Hon'ble
Supreme Court of Indiain M.A No. 50 of 2019 vide order dated 21.07.2022
which was in operation from 13.10.2020 tb 21.07.2022 and there is no
evidence that the respondent did not comply with such order. The Authority
observes that duringthis period, there was no construction carried out in the
project nor any demands made by the respondent from the allottees. In view
of the above, the promatercannot be held respansible for delayed possession
interest during this period./Therefore, in the interest of equity, no interest
shall be payable by the _-:umpllainant as well as respondent from 13.10.2020 to
21.07.2022 in view of the silﬂy' order of Hon'ble Supreme Court en further

construction/development works on the said project
Findings on the relief sought by the complainant

G.1 Direct the respondent to pay interest for every month of delay at
the prevailing rate of interest from 30.03.2018 till actual handing
of the possession.

G.IL Direct the respondent to either re-allot the originally allotted
unit or to ensure the allotment of the unit in a habitable state,
after obtaining the Occupation certificate from the concerned
authorities.

G111 Direct the respondent to handover the possession of the unit,
in a habitable state, after obtaining the Occupation Certificate
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from the concerned authorities.
15. The above mentioned reliefs are being taken together as the findings in one

relief will definitely affect the result of the other reliefs and these reliefs are

interconnected.

16. The respondent stated that a collaboration agreement dated 30.03.2013 was
entered into between M/s Paradise Systems Pvt. Ltd. being the original
landholder and M/s. Green Heights Projects Pvt. Ltd., being the developer for
the project namely “Baani Center Point’, Thereafter, the censtruction was
initiated in the project and during that process a letter was received from
Directorate of Town and Country Planning directing to stop the construction
in compliance of the Injunct[qn Order from-the Hon'ble Supreme Court of India
dated 24.04.2015. Thereafter the respondent-builder approached the Hon'ble
Supreme Court of India for the‘EI’ariﬂEEﬂnn of the stay order as to whether it
is applicable to the land and license however the Hon'ble Supreme Court
directed it to appreach D'ﬂﬁ P for clarifications. The respondent bullder
approached DTCP vide van"rus representations however DTCP did not take
any decision as the matljﬂ-mras pending in the Supreme Court. It was further
represented by DTCP that the original files in respect of land portions of entire
912 acres have been taken by Central Bureau of Investigation of all the
projects and till original ﬂiej;'s are returned back by CBI, DTCP will not be in a
position to provide clarification in respect of various representations. The
landowner then approached Hon'ble Punjab and Haryana High Court for
directions to CHI to handover original files in respect of the project of
respondent and the High Court by order dated 27.03.2017 passed appropriate
directions. It is pertinent to mention here that between the periods of
74.04.2015 till 12.03.2018, the Hon'ble Supreme Court of India had passed
directions in respect of 912 acres of land in 3 villages including the land where

the present project (Baani Center Point) is constructed. That vide judgment
v
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dated 12.03.2018, the project of the respondent was not included in tainted
projects which clearly meant that respondent could commence construction
subject to renewal of licenses and other permissions. Shortly after the stay was
lifted on 12.03.2018, M /s Paradise Systems Pvt. Ltd. approached DTCP for
renewal of license to begin construction which was granted to them on
23.07.2018 and thereafter the respondent has developed the project which is
almost complete and was left for some finishing works and interiors. It shall
be pertinent to mention that while renewing the license, the entire period of
24.04.2015 till 12.03.2018 was exempted as Zero period by DTCP.

17 Later on, the HSIIDC filed an application in the Hon’ble Supreme Court of
india dated 01.07.2019 through M.A, No. 50 of 2019 in the matter of
Rameshwar Vs. State of Haryana & Ors. €A 8788 of 2015 being “Application
for Clarification of Fima-&' Judgment dated 12.03.2018 passed by the Hon'ble
Court”. It is submitted that the Hon'ble Supreme Court through its order dated

13,10.2020 again granted a | injunction on further construction of projects of
the parties to the said case including M;I"s Pamdlse Systems Pvt. Ltd. project of
Baani Center Point. The. rdlewant p-::rmnn of the said order stated that: -

QWWMMTMI ﬁnally ﬂ:uruugh the
recent judgment on 21.07.2022, the stay on the construction was cleared by
the Hon'ble Supreme Court of India in M.A. 50 of 2019 in the matter of
Rameshwar Vs. State of Haryana & Ors. CA 8788 of 2015.

18. After consideration of all the facts and circumstances, the Authority is of the
view that the matter concerns two distinct periods: from 24.04.2015 to
12.03.2018 and from 13.10.2020 to 21.07.2022. The respondent cutlecteﬂ‘
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payments and executed buyer's agreements during the first period, ie.

24.04.2015 to 12.03.2018, which indicates their active involvement in real

pstate transactions.

19. The respondent continued construction activities unabated thereafter
concurrently received payments from the allottees during that time. This
sustained course of action strongly suggests that the builder possessed the
capability to fulfil their contractual obligations despite the purported
hindrances. Hence, granting them a zero period for the purpose of completion
of the project would essentially negate their involvement and the actions they
took during that time. Thfl.*r&fnre, it is justifiable to conclude that the
respondent is not entitled to a zero period and should be held accountable for

their actions during theﬁta?'i]ariud.

20. However, during the period 13.10.2020 to 21:07.2022, there were specific
directions for stay on further construction/development works in the said
project passed by the Hon'ble Supreme Court of India in M.A Neo. 50 of 2019
vide order dated El,ﬂ:?«.ﬂﬂﬂ which was in operation from 13.10.2020 to
21.07.2022 and there i:s nﬂﬁfvidence ﬂi&ﬁ'_ﬁhé respondent did not comply with
such order. The Autharity, observes that during this period, no construction
was carried out in the g‘rnjecl't nor any demands were made by the respondent
from the allottees. In view of the above, the promoter cannot be hald
responsible for deia;-,r'éd' possession interest dﬁriné this period. Therefore, in
the interest of equity, no interest shall be payable by the complainant as well
as respondent from 13.10:2020 to 21.07.2022 in view of the stay order
Hon'ble Supreme Court on further construction/development works on the

said project.
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21, In both the complaints, the allottee intends to continue with the project and
is seeking delay possession charges as provided under the proviso to section
18(1) of the Act. Section 18(1] proviso reads as under:

“Section 18: - Return of amount and compensation
18(1). If the promater fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
profect, he shall be patd, by the promoter, interest for every month of delay,
til the handing over of the possession, at such rate as may be prescribed.”

22, Due date of possession: As the buyer's agreement has not been executed
between the complainant and the respondent. Clause 2.1 of the buyer's
agreement taken from similar case of the same project provides the time
period of handing oyerpossession and the same is reproduced below:

"™ .1 Possession - |

The possession uj‘th¢ sarid prﬂmrse.s shall be endﬁmrﬂl'.rra‘d to be delivered
by the intending purchaser by tentative date 30.09.2017 with a grace
period of 6 man ths beyond (his date .':.I.J.!:I;E‘-n! to clause 9 and compietion of
construction... !

[Emphasis supplied]
23. Thus, the due date for handtng over of possession as per the above mentioned

clause was 30.09.2017: Also, the grace period of & months being unqualified is
granted to the respondent Therefore the due date comes out to be
30,03.2018. | '

24, Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges. Proviso to section 18
provides that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso (o section 12,
section 18 and sub-section (1) and subsection (7) of section 19]
(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
2 0.

+  Provided that in case the State Bank of India marginal cost of lending
rate (MCLR] is not in use, ft shall be replaced by such benchmark
lending rates which the State Bank of India may fix from timeé to time
for lending to the general public.

25. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so t‘_mtg_imtped by the legislature, is reasonable
and if the said rule is followed to éﬁard the interest, it will ensure uniform

practice in all the cases,

26. Consequently, as per website of the StateBank of India i.e., https://sbico.in,
the marginal cost of lending rate (in short, MCLR] as on date i.e, 30.07.2025 is
9.10%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% l.e, 11.10%.

27.The definition of tem;.'-“iuttrgst' as defined under section (za) of the Act
provides that the rate of Il‘ttﬂi'est chargfaﬂe from the allottee by the promoter,
in case of default, shall be equal to the rate efinterest which the promoter shall
be liable to pay the allottee, in case of default. The relevant section is
reproduced below: '

"Yza) nterest” means the rates of interest payable by the promoter

ar the allottee, as the case may be.

Explanation. —Far the purpose of this clouse—

(i} the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, In case of
default.

(i} the interest payable by the promoter to the ailottee shall be from
the date the promuter received the amount or any part thereof
vill the date the amount or part thereof and interest thereon Is
refunded, and the fnterest payable by the allottee to the
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pramoter shall be from the date the allottee defaults in payment
to the promoter tll the date it is paid;”

28. On consideration of the documents available on record and submissions made
by both the parties regarding contravention of provisions of the Act, the
authority is satisfied that the respondent is in contravention of the section
11(4)(a) of the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 2.1 of the agreement executed between the
respondent and the allottees of the same project, the due date of possession

cames out to be 30.03.2018 including grace period being ungualified.

29.The Authority is of the view that the allottee cannot be expected to wait
endlessly for taking possession of the unit which is allotted to her and for
which he has paid Jar;t';o.‘:{-.;idaﬁhlq_ qglauntuf money towards the sale
consideration. Furthety the Authority obsérves that there is no document
placed on record from which it can be astertained that whether the
respondent has applied for eccupation certificate /part occupation certificate
or what is the status of con ruction of the project. Hence, this project is to be
treated as on-going pr{iiettl nd the provisions of the Act shall be applicable
equally to the builder as well as allottees.

30. Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with pr‘Ems to section 13[1] of the Act on the part of the
respondent is Eﬂﬂh!is_hﬂ-ﬁ._ﬁﬂ such; the allottee shall be paid, by the promoter,
interest for every month of delay from due date of possession ie, 30.03.2018
till valid offer of possession after obtaining occupation certificate from the
competent Authority or actual handing over of possession whichever is
carlier, as per section 18(1) of the Act of 2016 read with rule 15 of the rules.
No interest shall be payable by the respondent as well as complainant from
13.10.2020 to 21.07.2022 in view of judgement of Hon'ble Supreme Court

wherein this was explicitly Instructed to cease any further development in the
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project. Further, the respondent is directed to offer the possession of the
allotted unit within 30 days after obtaining occupation certificate from the
competent authority. The complainant with respect to obligation conferred
upon them under section 19(10) of Act of 2016, shall take the physical
possession of the subject unit, withina period of two months of the occupation
certificate, after paying the outstanding dues.

G.I11. Direct the respondent to execute conveyance deed of the allotted
unit in favour of the complainant.

31. In the present complaint, tﬁe respondent has not obtained the Occupation
Certificate yet. As per Section 11(4)(f) and Section 17 (1) of the Act of 2016,
the promoter is under an ph;]i_gﬂtiﬂﬂ to get the conveyance deed executed in
favour of the allottees, 8lse, as per Section 19 [11) of the Act, 2016, the allottee
is also obligated to participate towards registration of the conveyance deed of

the unit in question.

32. In view of the above,: thﬂ rat pondent is di.t‘Et“,:Eﬂ to execute conveyance deed
in favour of the :.nmplalnar;t in_terms-of Section 17 (1) of the Act, 2016 on
payment of stamp duty ant‘ registration charges as applicable, within three
menths from the date of ﬂh’tflil‘liﬂg Occupation Certificate.

H. Directions of the authority

33. The Authority hereby passes this order and issues the following directions
under section 37 of the Act in respect all matter dealt jointly to ensure
compliance of obligations cast upon the promoter as per the function

entrusted to the authority under section 34{f):

i, The respondent is directed to execute the buyer's agreement in
respect of the unit allotted to the complainant and in case the unit

booked was preferentially located then a similarly located unit be
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allotted to the complainant as was booked by the complainant, within
a period of thirty days from this order.

The respondent is directed to pay interest to the complainants against
the paid-up amount at the prescribed rate of interest i.e,11.10% p.a.
for every month of delay from the due date of possession 30.03.201 a
till valid offer of possession after obtaining occupation certificate, plus
two months or actual handing over of possession, whichever is earller
as per proviso to section 18(1) of the Act read with rule 15 of the rules.
No interest shall be payable by the respondent and complainant from
13.10.2020 to 21.07.2022 in ?;.E'Ew of the stay order Hon'ble Supreme
Court on further construction /development works on the sald project.
The arrears of such. interest m;:c:"u'étj from. due date of possession of
sach case till the date of this order by the authority shall be paid by the
promoter to the allottee within a period of 90 days from date of this
order and interest for every month of deja;-.r shall be paid by the
promoter to allutlfﬂﬂj,',s} hufm‘e 10t n[mg,ﬂuﬁﬁgquent month as per rule
16(2) of the rules. |

The complainant is djreéted to pay outstanding dues, if any, after
adjustment of interest for the dﬂla}red pﬁﬁ-::-d

The respondent iszire ed to uffer pussesslnn of the allotted unit
within 30 days after obtaining occupation certificate from the
competent authority. The complainant with respect to obligation
conferred upon them under section 19{10) of Act of 2016, shall take
the physical possession of the subject unit, within a period of two
months of the occupation certificate.

The rate of interest chargeable from the allottee by the pramater, in
case of default shall be charged at the prescribed rate ie, 11.10% by

the respondent/promoter which is the same rate of interest which the
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promoter shall be liable to pay the allottees, in case of default i.e., the

delayed possession charges as per section 2(za) of the Act. No interest
shall be payable by the respondent and complainant from 13.10.2020
to 21.07.2022 in view of the stay order Hon'ble Supreme Court on
further construction/development works on the said project.

vii. The respondent is directed to execute conveyance deed in favour of
the complainant in terms of Section 17 (1) of the Act, 2016 on payment
of stamp duty and registration charges as applicable, within three
months from the date of obtaining Occupation Certificate,

viii. The respondent-builder is directed not to charge anything which is not
part of buyer's agreelngentil

34. Complaint stands disposed of.

'l

35, Files be consigned to registry.

Dated- 30.07.2025 |

|
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