HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gov.in

BEFORE THE ADJUDICATING OFFICER, HRERA, PANCHKULA.

Complaint No.: 989 of 2023
Date of Institution:  27.04.2023
Date of Deeision:  05.08.2025

M. Nidhi Gupta Woo Shri Rakesh Kumar and M Vigay Chadhary son ol Shri

Jai Nartan Chaudhary. Rio 1-4, 145 Seetor-7 Rohini. Delhi 110085,
G ONIPEAINANTS
Versus

Mg TDE Indrastrueture Tid.. office at Mahindra Tower. 2AL Bhikaji Canan Plage

2ndd Floor, New Dellii-1 10066,

v RESPONDENT

Hearing: 1™
Present: - MeKaran Dang, Advocate. for the complainants through V(.

Mrlunarveer Sharma Advocate, lor the respondent through V.

This order of mine will dispose ol a complaint liled by the
complamants namely “Ms, Nidhi Gupta and Mr, Vijuy Chaudhary against M/s

TDI Infrastructure Lid., seeking compensation and the interest from (li FForum.
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Complaint Na, 984 of 2023

maceordance ‘with the provisions of Rule 29 of the HRERA Rules. 2017
thereinatier w be relerred ds the Rules 2017). read with Sections 71 and 72 of

the RERA Act. 2016 (hereinafter 1o be referred as the Act, 2016),

Brict” facts of the complaint are that the complainants alter poing
through the advertisement had purchased a residential plot measuring 150 s,
yind hearing no, L-813 in the pragect “TDI City. Kundlic Sonipat. Harvana®
from the original allotices i.e. Mr. Prakash Ahuja, on the original terms and

conditions.

On dated 23.03.2005. Mr. Prakash Ahuja, had registered a residential plof
measuring 250 sq, vard in the Tutare township of TDI City, Kundli, Sonipat.
Haryana. [or wotal sale consideration of 216.30.250, meluding EDC. AL the
time ol registtion.  Mr. Prakash Ahuja  paid 370,000/~ 10 the
respondent. Thereafier. respondent issued an unilateral payment schedule 1o
ariginal allotee and foreed him 1o pay amount as per payment schedule. On
dited  12.01.2006. original allottee paid TLTRI25/- On dated 29.0-4.2006.
respondent issued Take ofler of allotment to original allottee stating that plol
will be ready for possession shortly and claimed the amount prior to obtaining
ol leense. It has also been mentioned that respondent started taking the money
lrom atlottees prior to obtaining of licenses and approval ol layout plans. [ill,
dated 24.02.2007. original allottee paid 30% ol amount on hasis of [ake

newsletters issued by respondent. Thereafier. till 29.01.2011. original allotee
ﬂ@ﬂ}
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Complainl Ma, BEG of 20205

patted 0% of the cost ol plotand 100% EDC. No BBA was exceuted berween

the parties.

Subsequently, Mr. Prakash Ahuja transforred oll his mghts in favour of
Ms. Nidhi Gupta and Mr. Vijay Chaudhary on dated 20.092012 from
retrospective date and respondent accepted and incorporated the same w.e.l.
22032005, On dated 05.09,2012, complainants visited the office of respondent
and obtimed conlirmation that ertgimal allottee had paid 20% of cost ol plot and
100% EDC and 1DC. That, respondent never gave status of project to DTCT and
RTUs of complainants amd on dated 29:09.2017, respondent obtained partial

completion certilicate

That. aggrieved by the conduet of the respondent and inordinate delay in
completion of the progect, the camplaimants had approached Hon ble Authority
by filing Complaint No, 1005 of 2021 on 21,09.2021, In complaint no, 1005 of

2021, Authority vide order dated 04.08.2022 allowed relund to complainants.

In support ol his contentions, the complainants counsel has referred the

lollowing citations:

(a)  In__Ghagabad  Development  Authority Vs Balbir  Singh 8¢

Appealfeivili7173 of 2022, Hon ble Supreme Court  has held that the interest

award as o commensurate the loss and imjury in case and that no straight jacket

lormula could be applied in ecach case. Various lactors become contributing

[Pheti)
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Complaint No, 989 of 2073

fwtors such as loss of rental. rise in the prices ol the apartments real estate,

extent ol delay i the ¢constructions:

(b)  Hon"ble Supreme Court in Luckinow Development Authority Vs, MK,

Lupta (1994 AIR 787, 1994 SCC (1) 243, has held that “inordinate delay in

handing over the possession of the (at clearly amounts to deficieney in service.™”

(¢)  THon'ble Apex Court in_Civil Appeal No. 6239 61 2019 titled as We Cdr.

Artlur Rahman Khan and Aléva Sultana and Ors. Vs DL Southern | lames

Pyibtd. (Now known as BEGUM OMR Tlontes Py bud) and Ors. his

observed that “for default of the promoter, compensation (@ 6% paa. is 1o be

paid 1o the allottee/home buyer”,

(d) Hon'ble Apex Court in Pioneer Urban Land & Infrastructire Limited vs,

Govindan Raghavan, CIVIL APPEAL NO. 12238 OF 2018, SC has held that

“Hat purchasers cannot e compelled to bind with thic one sided agreement was

aller the grace period had expired. The compensation was awarded at 109, paa.

(¢) Hon'ble Apex Court in DLI® homes Panehkili Pyilid, vs DA Dhanda

which state CIVIL APPEAL NOS.4910-4941 2019: @ SLPICINos. 3623-3054

OF 2H9) bas held thin “partics have o give strong feasons (0 ool compensited

it more than agreed rate™,

W
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Complaint No. 959 ol 2023

[ is also mentioned that due 1o deficiency of service on part of
respondent. the complainants have been denied the opportunity 1o utilize its
funds for the past I® years and the complainants had been denicd the
opportunity ol purchasing another residential plot for their lamily, The
complnmants have sullered monctary 1ogs on the account ol depreciation in

money values and escalation in cost ol construction. The complainants also

Hled multiple complaints before Authority i.c. séeking possession with de ay
interest: exceution of order passed by Authority and sceking compensition
belore Adjudicating Olficer.  Finally, the complainants praved that (he
respondent he directed 10 compensate @ 20% per annum on the amount
deposited ie, IOSRAVT- il 30.04.2023; 20,000/- on account of litigation
expenses and other reliel this Foram may grant, With the complaint, some

annexures - have also been  attached te, Receipts o payments: RTT,

advertisements and order of relund passed by the Authority ete.

[

On receipt of notice ol the complaint. respondent iled veply. which
e brict states that complaint is not maintainable being not in consonance with
provisions «of Seetion 72 ol the Aet. 2016 as there 15 no prool led by the
complainant as to how they could prove the lactors required o be proved within

the Section 72 of the Act. 20062 That, the present eomplainl pertains 10 an
| |

unregistered project ol the respondent. henee in view of the law Jaid down by

Hon ble Apex Caurt in New Teeh Promioters and Developers Pyt Lid. v /s State
;7 37%?:-"
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Complaint No. 989 of 2023

ol 1L and others (2021 SCC 1044). the Adjudicating  O1eer has no
Jurisdiction 1o entertain the present complaint @ It has been mentioned that the
complamants had opted for joining the project only afler having come 1o know
the entire details about the project. That. the respondent company has already
received part Completion Certificate with respeet 10 927 acres. 1t has also
mentioned that respondent had commenced the project belore existence of
RERA Act.2016. so RERA Act will not apply retrospectively and the complaint
15 nol maintainable-as falls owside purview ol provisions of RERA, That. {he
complainanis are investors and invested in projeet for the sole reason of
mvesting: earning profits and speculative gains. It has been mentioned that in
sections 1N and 19¢H) of RERA Aet, 2006, it has nowhere mentioned that
compensation will be given along with delay possession charges. Further, it has
baen mentioned that complainants have been granted relund alonewith inierest
rom Authority which is more than sulTicient and is in consonance with the
principles ol natural justice: Regarding handing over of possession. it has hoen
mentioned that respondent company with their own will had olfered alternate
plot ready for possession in another block of same township which was not
taken by complainants, That. complainants dre subsequent buvers who
purchased the plot in question in the year 2012 [rom original allotee having

been aware ol the Tact that the respondent had failed to deliver the possession in

LoV
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Complaint No. 989 of 20223

stipuliled time: Finally, prayer is made to dismiss (e complaint being not

muntaimahle,

4 This Forum has heard Mr, Karan Dang, Advocate. for the
complainants and M. Hunarveer Sharma, Advoeate. for the respondent ind has

also gone through the record carclully,

*

; In support ol its comentions, learned counsel for the complaimants
has araued that in the instant case, complainants are entitled 10 get
compensation and the interest thereon, because déspite having played its part of
duty as an allottees. the complainants had met all the requirements including
payment ol amount for the unit booked but it is the respondent who made to
witit the complainants to get their unit well in time complere i all respect for
more than 18 years. which forced the complainants to go for unwarranted
ltigation to get the refund by approaching Hon ble Authority at Panchkula.
which his Timally granted the relund with interest thereon, 1le has lurther wrgued
that complainants had paid more than basic sale consideration. thus, not the case
ol distress sale ds there was no intention to purchase the plot at lowe price Irom
the origimal allottee; Ile has lurther argued that (e complainants have been
played fraud upon by the respondent as it despite having used money deposited
hy the allottee, did not complete the project and cnjoyed the said amount lor its
own cause which amounts to misappropriation of complainants money on the
part ol respondent. e has further argued that aller having purchased the umi
.
a/)/_}b/f
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Complaint No, 988 of 2023

from fiest allotted, the complainants hayve stepped into shoes 0f the first allotice,

noview of the law laid down by Hon'ble Apex Court in M/s Laureate

Buildwell Pyvi. Lad. vs Charanjeet Singh, Civil Appeal no. 7042 of 2019.

decided on 22,07.2021, thus subsequent allotiees are entitled to all reliels under
RERA Act. 2006 and HRERA Rules.2017. which dn origial allotiee is entitled
lo. He has also argued second allotlees have also sulfered mental and phyvsical
agony because of delay in possession. thus. the complainants are entitled for

compensalion,

Finally. he has prayed to grant the compensation i the manner

prayed m the complaint.

0, On the other hand. learned counsel for the respondent has argued that
this complaint s such is not mattainable in view of the law laid down by

Hon’hle Apex Court in Surjeet Singh Sahni vs State of U.P. and athers 2023

SCC Online SC' 249 as the projeet pertains to the vear 2005, whereas present

complint to seck compensation was [tled on dated 27,04.2023 much alier i

period of limitation. Tle has further argued that in the case in hand. the allotment

letter was issued on dated 290420060 1.e. more tian 10 vears helore the RERA
Acl, 2016 coming into loree, so provisions of RERA Acl are not applicable m
the present case, meaning therehy the Adjudicating Officer has no authority to

entertiimn such complaint what to talk of grant ol compensation. |le has further

argucd that there has not been any intentional delay on the part ol the

;s
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Complaint Na. 989 of 2023

respondent to complete the project which factually sot delayed because ol the
cirenmstances beyond the reach of the respondent. He has further argued that 1o
pet a reliel under Section 71 of the Aet, 2016 read with Rule 29 of (hie Rules.
AT the complainants are required 1o prove the ingredients al" Seetion 72 0T the
Act, 2016, which in the case in hand do not stand proved as no cogent evidence
o meet requrements of Seetion 72 of the Act. has been led. e has also areued

that 1n the mstant case. sinee the complainants had purchased the unit knowing

lully well the delay on the part of promoter in completion of project lrom the
original allottee, it can’t claim any harassment ele.. so. subsequent alloltees are
not entitled for any compensation. Learned counsel (or respondent has further
argued that it is & case ol subsequent alloftees Tor compensation and i1 is jlso @
case ol the subsequent allottees taking benefit of distress sale of the unit by
original allottee. because il evervthing was okay (o the satislaction of the
origimal alletee, there was no occasion for the original allotee 1o have left the

project in between. In support ol this argument, he has referred 1o the order of

this: Form passed in “Kanta Malliota versus Parsvinath Developers Lid™ in

Complaint No, 918 of 2018, and “Mr. Vinod Kumar versus Mis BPTP Lingited”

in Complaint no. 1066 o 2023 wherein request for compensation of subsequent

allottee has been declined by this Forum,
Finally, he has prayed to dismiss the complaint being devoid ol merit,

e
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Complaint No. 989 of 2023

With due regards to the rival contenlions and [acts on record, this

Forum possess Tollowing guestions 1o be answered:

(a)  Whether the law ol limitation is applicable in i case covered

under RERA Act. 2016 and Rule 2017 made thercunder??

(b)  Whether the present complaint under Section 71 ol the Aet,
2016 read with Rule 29 of the Rules, 2017, pertaining 1o a projeet
ol the year 2005 18 not maintainable under the RERA Act 2016

read with Rules 201 7. 11 filed on dated 27.04.20237

() What are the lactors o be taken note ol 1w decide

compensition?

(dy  Whether 11 1s necessary: for the complainant o give evidenee
of mental harassment, agony, grievance and frustration caused due
tovdefieiency i service, unlair trade practice and miserable attitugde

ol the promoter. in a ease (o get compensation or interest’?

(¢)  Whether a subsequent purchaser/allottee is entitled 16 gt
compensation. as per the facts and cireumstances ol the present

Casey

Now, this Forum will take on cach question posed 1o answer, i the

followimg manner (o decide the lis;

Do
. 787
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W hether the law of limitation is applicable in g case coyvered

under RERA Act, 2016 and Rule 2017 made thercunder?!

The answer 1o this question is in negative,

The plea lor the respondent is that the complaint is burred by
limitation a8, the project pertains o the vear 2005, whereas the

complaint was filed in the year 2023,

On the other hand. the plea for the complaimants 15 that the
provisions ol Limitation At are nol appheable in this complain
[iled under RERA Act. 2016, hence, plea of limitation so raised be

rejected,

With due regards to the rival contentions and [aets on
record, thhs Forum s of the view the law of hnmitation does nol
apply in respeet of a complaint liled for compensation under
Section 71 of the RERA Act. 2016 read with Rule 29 ol the
HIRERA Rules, 2017, Rather, Sectionn 29 of the imitation Act
1963, speetlically provides that Limitation Act. 1963, does not
apply 1o a0 special enactment whercin na period ol Himitition is
provided like RERA Act., 2016, For ready reference. Scetion 29 ol

the Limatation Act. 1963, is reproduced below:

Section 29 - Limitation Aet, 1963

1 ﬁ/}a no



Complaint No. 989 of 2023
29, Savings. -
(1) Nothinge i this Aer shadl dffect section X5 of the Indian
Contract e, IST2 (0o 1872,
(2} Where any special ar local law preseribes for am s, appeal
or application « period of linditation different from the period
presevibed by the Schedufe, the provisions of section 3 shall apply
as i wuch period were tie period prescribed by the Sehedule and
for the purpose bf determiniing ain period of linitation preserthed
for any suit, appeal or application by any special or-local faw, the
provisions contained in seetions 4 o 24 (inclusive) shall apply only
so fur as, and 1o the extent 16 whicl, rev are not cxpressiy
exeluded vsuelespeciad or local Tavw
(3) Save us otherwise provided in any law' for the time being in
force with vespect o marviage and divoree, nothing e this Aot

shall apph to any suit or other procecding under anpv sieli o,

() Sections 25 and 26 and the definition of “easemaent " in Nection
2 shaldl nop apply to cases arising in the lervitories to which the
Indian Fasements Act, 1882 €5 af 1882), mery for the time heing
cniened,

Further Hon'ble Apex Cournt in Consolidated Lngg,

Lnterprises w/s Trrigation Departiment 2008(7ASCC LAY, has held

regarding upplicabiliny of Limitation Act. 2016, uptn quasi-judicial
Forums like “Authority®™ or “Adjudicating OlTicer™ working under
RERA Act and Rules thereunder t the ¢fieet that =1 imitation Act
wounld not apply to quasi-judicial bodies or Tribunals,” Similar
view has been reiteraied by Hon'ble Apex Court in o case titled as

MLE. Steel Corperation wis  Compmissioner ol Contral Excise

2015(7)SSCSRY,

pw/’

>
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Complamnt No, 989 aof 2023

Notwithstanding anything stated above, even, seetion
I8(2) of RERA Act. 2016, specifically keeps the complaint for
compensation out ol the purview ol Limitation Act. 1963 further,
academically, even i1t is aceepted that law ol limitation applies on
quasi-judicial proceedings, though not, still in the case in hand. it
would not have an application in this case as the project has not
heen completed tll date, resulting into relund of the amount o the
complainant, so. cause of action Tor the complainants 15 in

continuation, if finally held entitled to get compensation,

I nutshell, plea of bur oF limatation s dey oid ol merit,

Whether the present complaint under Seetion 71 of the Act.

20016 read with Rule 29 of the Rules, 2007, perlaining {o a

project ol the vear 2005 is not maintainable under the RERA

Act, 2016 read with Rules 2017, il filed on dated 27.04.20237

The answer W this gueston is in negalive

This question has been answered by Hon'ble Apex Court in

Mis New dech Promoters and Developers Pot Lid vos State of

Ors., (2021 SCC 104400 the effeet that “projects already
completed or to which the Completion Certificate has been eranted

are notl under the fold of RERA Act,” Since. in the mstant case. the

13 57:9073#



Complaint No. 989 af 2023

project in question was neither completed when the RERA Al
came o existence on May 2016, nor any Completion Certilicate
was issued to it prior thereto. it is a case which is duly covered by
the provisions of the Acte 2016 and Rules. 2017, 1t is not outl of
place to mention here that in the case in hand the project was hot
completed even when the complaint before Authority was [iled 1o

seck refund and even now also probably it is not complete,

What are the factors to be taken note of to decide compensation?

On this point, relevant provisions o' RERA Act, 2016 and

also law on the subjeet Tor grant of compensation, are as under:

(i) Section I8 - Return of amount and compensation

(1) T the promoter fails to complete or is unable o give possession
ol an apurinient, plot or building,

(@) i accordance with the terms of the ugreement for sale or: as the
case may he, didv completed by the date specified therein: or

(0 due todiseonmtinmance of his husiness as . developer on aceount
of Suspension or revocation of the reaistration under tis et or for
any other veason, e shall e liable on demaird o the allogiees, i
case the allottee wishes to withdraw from the project. withow
prejudice to ame other remedy available, to rétien the amonnt
received e ldm in respeet of that apaitment, plod, building, as the
cerse gy be, with fnterest af Siedi vate as ey be proscribed i s
belwdf” including compensation in the manner as Jrovided tnder
(his Aet:

Provided that where an allottee does not imend 10 withdraw firom
the project, he shall be paid, by the promorer, interest for evepy

(ko
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Complainl Ne. 989 of 2023

month of detav. il the handing overof the possession, at such rate
s eyt he prescribed,

(20 The promoter shall compensaie - the allottees in cove Of i s
cattsed o fiim dite o defective title of the lamd, o wihicl the project
iy heing developed or has been developed, in the manner as
provided wnder this Aet, and the claim for compensation ander this
subsection: shall not be barred by limitation provided wnder any
e for the tine being in foree.

(30 A the promoeter fuils to diseharee am other oblications imposed
on lim under this At or the rides or regilations mede thereunider
o decordance with the terms and conditions of the avreenient
for sale, e shall be liahle 1o pav such compensation to the
cllottees, v the menrnor s provided ides this et

(ii)  How an Adjudicating Officer is 10 exereise ils powers 1o
adjudicate, has been mentioned in a case titled as "Mrs, Suman

Lata Mandey & Anr v/s Ansal Properties & Infrastructure 1id.

Appeal no. 56/2020°, by _Hon ble Utiar Pradesh Real Fstate

Appellate Tribunal at Lucknow  dated  29.09.2022 1 the

following manner;

[2:8= The ward “ail o comply with the provisions of wine of the
ctiony oy spectfied G s seetion (1) wsed B0 Sah=-Section ¢3) {f
Scction 71 means failure of the promaoter to comple with the
reguirenients nentioned  in Section 12, 14, I8 and 19, The
Adjudicating Officer after holding enguiry while adiudging the
qrantinr of compensation or interest as the case mav he, shall hove
e pegard  to o the factors metioned  in Section 72 The
compensation may he ddindged  either as o guantitative or oy
CORPERSAIOry Interest.

129~ The Adjudicating Officer: this, has been confirred with
power 1o diveered for making pasviment of conmpensiionn or interest,
ay the case may ber “as e thinks fit" in accordance with the
provisions of Section 12, 14, 18 and 19 of the At afier taking into
consideration the factors enumerated in Section 72 af et

/)M
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Complaint No: 989 of 2023

(i) What 15 to beconsidered by the Adjudicating Officer. while
deciding  the  quantum  of  compensation. as the  term
“compensation™ has not been defined under RERA Act. 2016, is
answered i seetion 71 ol the Act. 20162 as per which “he may
direct o pay such compensation ol interest, as the ease may imy be,
s he thinks it in accordance with the provisions ol any of [hose

seetions,”

Section 77, further elaborite the factors 1o be taken note ol swhich

read as under:

Section 72: Factors to be taken into account by the
adjudicating officer.

T2, While adindging the guantum of compensation or interest, ay
the case mey be, under Section 71, the adindicating officer shall
have due regard to the following factors, mamely:

(a) He cmount of disproporiiondaie sain or unfaie advantoee,
whevever guantifiable, made as a resoli of the defanln:

(hy the amount of Toss caused as o resuli of the defanlt;
(o) the vepetitive nature of the defad);

(d) sueh other factors swhich the adiudicating officer considers
necessany to the case in furtherance of fustice.

(iv) For determination of the entitlement ol complainant for
compensation due 1w default of the builderdeyveloper Hon hle

Apex Court in MUs Fortune Infrastructure (now known as M/s.

[licon Infrastructure) & Anrn Vs, Trevor D' Lima and Others,
Jo b H
§ 97’.}»2::"
16




Complainl No, 989 al 2023

12.03.2018

has held os under:-

“Thus, the Forum or the Coppnission must deteenine Hhal

ticre has Deen deficiemey in service andd/or misteosonee i pnblic

oftice witicl has resudted in loss o o, Noohaed=comd-fast ride

cinr he laid down, however, a fow examples would be where an
allotnrent ix made, price s ceceived paid but possossion is not
aiven  within the  peviod  set ot in the  brochee.  The
Commission Fopum would then necd 1o determine the lose Loss
could be determined on the basis of lass ol renl which could have
heen carned il possession was given and the premises let out or il
the consumaer has had 1o stay inorented premises. then on the basis
ol rent actually paid by him, Along with recompensing the loss the
Commission Forum may also compensate for harassment injury.

both mental and physieal.™

In the aforesmid case. Hon'ble Apex Court laid down the
principle for entittement ol the compensation duc o toss or mjury
and its scope in cases where the promoter ol real estate Tailed 1o
complete the project and defaulted m handing over its possession.
Similarly, Hon'ble Three Judge Bench of the Hon™ble Apex Court

i Charan Singh Vs, Iealing Touch Hospital & Ors. (2000) 7

{halod
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Complaint No, 988 of 2023

SCC 668, had carlier held vegarding dssessmen ol ditmiges ina

case under Consumer Protection Act. in the [ollowing manner;

“While guantifiing damages. Conxmer Formums are reiiired 1
Hrake g el o serve fhe enes of frstice so g compensation
s _awarded, in_an_established. iase, which not only serves the
purpose of reconpensing the individual_ but whicl also ar the sane
L, aims (o bring about a gualitative chanse in the atitde of the
sepvice provider, Indeed, calewdation of damages depends on the
facis wmd eivaumsiances of each cuxe. Nohavd aid fast rude can be
laid doven for universal application. 1While awarding compensation,
w eonstner forwm has to take into aeeount all veloveins feetors anéd
assess compensation on the basis of aceepted legal prine e, aned
moderation. I is for 1he consamer formm to AR conpeasition 1o
the extent it finds it reasonable. fuir and freaper in Hie facts and
cirenmyiances of a given case according to the éstablished fiedicial
stinidards where the claimant is liable (o establish fris charge.

Whether it is necessary for the complainants to give evidenee ol

mental harassment. agonv., grievance and frustration caused

due to deficiency in__service, unfair trado praclice and

miscerable  attitude of  the promoter, in g case (o set

compensation or interest?

The answer o/ (his question is that no hard and [ast
ride could be laid to seek prool ol such teelimgs from an allotiee,
He/she may have documentary prool to show the deficieney in
serviee on the part of the builder and even this Foruni could itsell
take judicial notice of the mental and physical agony sullered by an
original allotter due to non=performance ol dutics on (he part ol the
promoter, in respect ol the promises made 10 lure an ullotiee to
invest ity hard carmed money (0 own it dream shop withoul

¥ =
(Dot
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Complaint No. 988 of 2023

realising the hidden agendas or unfair practices ol the huilder in
that praject,

In mutshell, to award compensation. this Forum can
adopt any procedure suitable in o particular case 1o decide the
availability of factors on record entitling or disentitling an allottee
(o get compensation which is the reason even under Rule 29 of the
Rules 2017, 10 is not compulsory 1o lead evidenee,

Undoubtedly, i Rule 29 of the Rules. 2017, there is
mention of Adjudicating OfMeer 1o lollow summary procedure lor
enquiry but in this rule there is no requirement for Adjudicating
Qrficer 1o compulsorily ask for evidence rom the complainant, to
adjudge quantum ol compensation. Rather, il reference is made 16
Rule 29(2)(d). it clearly establishes that the power to summon or
seck attendance ol a person or the document, as the case may be. is
to be exercised by the Adjudicating Officer only when in its
opinion it iy neeessary 1o adjudge the quantum of compensation, In
other words, 17 the facts on record iiselt are sulTicient wo meet the
requirements. ol Seetion 73 of the Act, 2016, the Adjudicating
OfTieer 18 not reguired to resort w provisions of Rule 29(20d) ol
the Rules. 2017, Henee, it cannot be said that o conduct enquiry

tnder Rule 29(2) of the Rules, 2017, 1he Adjudicatine OITieer is to
=
19 5797’5;"?7
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Complaint No. 888 of 2023

ask Tor evidence in the lorm of oral as well as documentary in all
the cases. as otherwise projected by learned counsel Tor the

respondent

Whether s subsequent purchaser/allotiee is entitled to get

compensation, as per the facts and circumstances of the present

Aflter having discussed law o be taken note ol 1o
decide compensation by the Adjudicating Officer, now it is to be
seen whether, in the present case. wherein the complamants, arc
seeond allottees as had gof transterred the plot from the original
purchaser namely  Sh. Prakash  Ahuja. are entitled 1o get

compensation in the manner praved in its complaint?

Betore deliberating on this aspect. it is necessary 1o

deliberate upon admitted facts to be considered to decide the lis:

i Project pertains to the year | 2005
iy [ Date of joining of project | 23.03.2005

by original allottee 1o, Mr,
Prakash Ahuga

iy |Proposed date lor handing |24.02.2010
over of Possession

iy | DBasic sale price L1 AR TS0/
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Complaint No. 988 of 2023

lindorsement by original

iv) 20.09.2012
allonee 1.e. Mr, Prakash
Ahuja in the name ol the
complainants i.e Ms. Nidhi
Giupta & Mr. Vijay
Chaudhary . seeond
allottees
vy IBBA exccuted  with No BIA executed wilh
complainants complainants/original  allottee by
respondent. .
vi) | Total amount paid MAA3097/- paid by origingl
allotiee
iy [Dates  and  amount of [ ] ' .
L s - [H.N Date: ol | Amount  in
payinent made by original : 3
3 = : 0, paviment (<)
allottee(The dates given || | PO =
the  account  statement || ;| 23.03.2005 | 3.70.000/-
relied by the complainants || | e (e
are shown heré as the one |2 [ 12012006 | R1.78.125/-
oiven i complaint are |l | S
s " y 3
dilferent but the amount s || 3. < 8.2006 | 2 1.00.000/-
sitme in both) il B
4 24,02.2007 | T2.00.000/-
s 29002011 | ¥4.96.8750-
6 129012011 |24.15.632/-
5 |20.09.2012 [ 22,472/
Fatal <17 13097/ -
vitl) |Occupancy Certificate YIS
whether received till filing
ol complaing
ix) [Daeol filing of complaint |21.09.2021
under Seetion 31 belore
Honble Authority
N Date ol order of Hon™ble  [04.08.2022

Authority
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Complainl No. 989 of 2023

ki) [Date ol filing complaint
under Seetions 12,18 & 19
ol RERA Act, 2019

xii) | Pate when total relund

made

27.04.2025

) 2

Date

Amount  in
Nﬂ (2]

| i072023 [ 2s.00000-

2, 28032023 [25.00.000-
3. | 17.002004 | 2501308
g4, [ 17.10.2024 | 3011.398/-
5. | 17.11.2024 | R5.11.398/-
by | 1122024 |25 1_"#:);
7. | 17.01.2025 [ 5,11.398-
‘:—_-l _J’_I'IZ.JU ‘ﬁ_ L3N 13954

Total  [R40.68.385 -

N Exceution no 3260 of 2022

It 15 matter ol record that the projeet was advertised in the

yvear 2005,

and also that the original

allottee on ity part had

performed its part ol duty by paying more than basie price ol the

unit. Admittedly, basie price of the unit was 2T43IRTS0 - whereas

the orginal allottee paid 17,

130871,

Dut
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Complaint Na, 989 pf 2023

The above facts. make i clear that when the present
complainants purchased or got transferred the unit to their names
on dated 20.09.2012, after making required pavments 1o the
original allotice or to the promoter (not clear on record), the
project was incomplete. which is the reason the Honble Authority
has ordered for refund with interest in favour of he complinants

e, subsequent allottees vide order dated 04.08.2022. learned

counsel  for complamants  has  mlormed  thiat i execution
complamt no. 3260 of 2022 amount of  240.68.385 - has been
received till date by the complainants |

Now. the only thing 1o be deeided is whether or notin
the given circumstances, second allottees of the unit who are
secking compensation. could legally be held entitled 10 vet the
compensation having the lactors mentioned in Section 72 of
RERA Act. 2016, in mind?

Fo answer the question. this Forum hold that despite
being an “allottee™ within the meaning of Section 2(d) of the
RERA Aet. 2016, the complainants may be entitled 1o get the
relicl ol relund or possession along with interest thercon from
Hon"ble Authority under Scetion 31 of the Acet. 2016, which they

have gol may be with same dilTerences about amotnt paid wiv e,
I'.,-"
Ef@m



Complaint No. 9689 ol 2023

but not for compensation because it is the original allottee who
actually sulfered mental and physical agonv due 1o delault of
butlder but not the subsequent allotiees i, complamants. who
knowing (ully well of the consequences of default on the part of
the buildern delaymg completion of project. sill eleeted 1o join
m by purchasing i, as it may probably be a distress sale on the
part of previous allotiee because of delay in completion of project.
Meaning thereby, the complainants aceepted to undergo sulferings
of Kind. il any, due to ongoing default on the part.ol builder. thus
they can’t expeet to be compensated Tor such delay 1t is not out of
place Lo mention here that had it been a case ol request Tor relund
with inwerest due o delay in delivery of possession or delaved
possession charges, the Hon’ble Authority dealing with, was
bound 1o give benelit thercol in view ofrecent law Taid down by

Hon"ble Apex Court in

Charanject Singh, Civil Appeal no. 7042 of 2019, decided on

22072021 and alsor relied for the complainants in this ease.
Admittedly, such relief has alrcady been provided. But, benelit of
L Taied dosen in MY/s Laureate’s case (supra), having duc regards
o the siame, can’™t e given in case ol request Tor compensation,
rarsed under RERA Act 2016 and not wnder Consumer Proteetion
(et
i X Sf)a -



Camplaint No. 989 of 2123

Act, by subsequent allottees, as the said ISSUC was not discussed
in this quoted ease which exclusively pertains 1o an issue arisen
under Consumer Protection Act. and not under RERA Act. 2016,
In fact. i in such like cases. compensation is granted, it would
amount 1o rewarding a person [or intentionally wrong done,
Otherwise also. allotment was endorsed with second allottecs i.c.
complainants, there was no occasion for the present complainants
o have suffered any agony we,l. the year 2008 onwards and
therealter also no chance (o ¢laim harassment on (heir part as they
knew the: consequences of joining 1 project which was alrendy
under turmoil and ineffective. Rather, he Principle "Buver be
Aware™ would also act against the subsequent allotiees in this
cuse. 10 is ailso natout of place to mention here thit vioh 10 get
relund or  possession  with interest and  the right 1o gel
compensation under RERA Act. 2016, are two diflerent remedics
available with an allottee unlike under Consumer Protection Aet
and both these remedies need specific factors to be considered by
the respecuyve Forums 10 grant the reliet In other words. these
remedies being independent to cach other, would not give right to
an allptiee to elaim bothoas of tight e.o.an orginal allotee can be

held entitled o both reliefs but not a subsequent transferee who
25 .5/757:?’!3’"-'



Complaint Na. 988 of 2023

may gel relund or possession but not compensation despite [alling
within the meaning ol definition ol “allottee™ given under Section
2(d) of the Act, 2016, as had not been vietim ol sulterings which
original allottee initially faced believing butlder’s lalse promises.
It would be justified 1o observe here that Teelings ol suflering or
agony or harassment or pains ete. are subjective, means restricted
W individuals only, which cannot be wansterred  Trom priginal
allottee 1o subsequent  allottees 1o enable  later 1w claim
compensation. Intact such (celing of sulfering cannot be cquated
with transier of money from one w another, which 1s the reason
sttbsequent allottees may be held entitled to pet refund or
possession with interest but certainly not compensation within the

meaning ol section 727 ol the Act. 2016,

Fhowah, learned counsel for the complaiant has argued thiet 11 1s not a

case ol distress sale. but this Forum is not in agreement with this argument

becise 7 the arrginal alloftee had Telt the project ¢ven just prior (o the date of

proposed handing over ol possession of the unil in question. though in present

case et much therealter, it would amount to withdrawal from the project on the

part ol vrremal allotee because ol dissatislaction on s part rom the progress

and management of the project and il subsequent purchaser bought sueh

property from original allottee during that period. it would amount 1o aking a

lotit
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Complaint No. 989 of 2023

chamee on the part of former 1o purchase a property. owner ol which sellmg the
same in distress. Otherwise also, the project was a fuilure from the very
bepinning or otherwise not to the satisfaction of original allotiee, stands proved
lrom the act of the present complainants, who filed complaint under Scetion 31
ol the Act. 2016, agamst the builder Tor violation as was not handed over
possession. means the subseqguent allottees had knowing fully well taken o boat
o cross (he canal, which they knew had a hole. thus bound 1o sink sooner or
fater. Clonsequently. 1t 18 held that subsequent allottee who purchase the unit
¢ven betore orafter the expiry of proposed period ol handing over ol possession
by the butlder, the situation would remain the same. leading to conclusion that it
was i distress sale on the part ol the original allottee 1o the subseguent allotiee
disentitling the subsequent allotice 1o get compensation because he had
purchased the umt know ing [ully well the deleets in progress ol the project and
lor such act ol his, he cannot be compensated. Here: it 18 apt to quote the Latin
Maxam. relied by this Forum 1o deeline relief to subsequent allotiee. which says
Teonmmadin exo injure sua nemo abere debet”™ (Nooparty cin take undue
advantage of his own wrong). Broom's Legal Maximum | IOth Ldn.| at page
FO1. also speaks in the following mamner on such issu
“Iis o maxim ol kv, recognized and established. that
no man shall take advantage of his own wrong: and this

maxim, which is based on clementary principles. is fully

N
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Complainl No, 989 of 2023

recognized in Courts of law and ol equity, and, indeed. admits
ol illustration from every branch of legal provedure.”

Even. Hon'ble Apex Court in Union OF India & O vs Major Ceneral

Madan Lal Yadav [Retd.| (1996MSCCI2T7 and Kusheshwar Prasad Smeh vy

slate OF Bihar & Ors, 2007 AIR SCW 1911, on (his subject, has summed up by

holding that ** & man cannot be permitted to take undue and untair advantage of
his own wrong to gain favourable interpretation ol Taw.™ To put it diftferently. "a
wrong doer ought not 1o be permitted W make a profit out of hig dwn Wirong ",
10, Learned counsel for the complainants has not been able 1o show any law
laid down by any Hoen'ble Tligher Judicial Forum. wherein, in the given
circumstances of the present case filed under Section 71 of the Act. 2016, read
with Rule 29 of HRERA Rules. 2017, ompensation has heen sranted o a
subsequent allottee. Though, he has referred 1o certain solden principles ol law
I down imthe Cases mentionad at Pari 10,2 of this order. hut havine due
regards 1o the same. none ol these empower subscquent allotlee 1o get
compensatton under RERA Act. 201 6. thus, not applicable.

I I totabity, it is concluded that in this case. the subsequent allotiees may
be entitled Tor the reliel’ of refund or possession. as the case may be with
interest, as has already been granted by Hon'ble Authority but they certainly are

not entitled to get compensation for the wrong knowingly done, Otherwise also,

prost
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Complaint No. 989 of 2023
NO question arises to-compensate them since the time of the meeption ol the
project in the vear 2008,
= I view of the foregoing diseussions. the present compliint of the

complamants is dismissed being devoid of merit, il bemng a case ol subsequent

allotiees. File be consiened to record room alter uploading the order on the

website of the Authority,

MAJOR PHALI'T SHARMA
ADSI(Retd.)
ADJUDICATING OFFICER
05.08.2025

Note: This order contains 29 pages and all the puges have been checked and
stgned by me:
MAJOR PHALIT SHARMA

ADSJ(Retd.)

Indu Yaday ADJUDICATING OFFICER
(Law Assovie) 05.08.2025
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