gﬁ. GURUGRAM Complaint No. 4570 of 2024

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no.: 4570 0of 2024
Date of decision: 24.07.2025

1. Mr. Rajiv Mehra

2. Mrs. savita Mehra

Both RR/o:- House No. B-24, 27 Floor, Nizamuddin

East, New Delhi.

Presently residence at:- 5519, Orchid, Crescent Lane,

DLF Phase-4, Gurugram- 122001 Haryana Complainants

Versus

M/s. French Buildmart Private Limited
(Erstwhile M /s Capital SkyScraper Private Limited)
Regd. office: - C-96, Panchsheel Enclave, New Delhi-

110017.

Corporate office: - 1t Floor, Capital Cyber Space, Sector-

59, Gurugram- 122102, Respondent
CORAM:

Shri Vijay Kumar Goyal Member
APPEARANCE:

Sh. Shajat Kataria (Advocate) Complainants
Sh. Garvit Gupta (Advecate) Respondent

ORDER
1. The present complaint has been filed by the camplainant/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions as provided
under the provision of the Act or the Rules and regulations made there under

or to the allottees as per the agreement for sale executed inter se.
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A. Unitand project related details
%

Complaint No. 4570 of 2024

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

'S.No. | Particulars | Details
‘ 1 Name of project “The Cityscape” Sector-66,
- Gurugram, Haryana.
| 2. Project area | 2.0229 acres
3. Nature of project | Commercial colony
4. RERA registered Registered
Vide Registration no. 02 of 2022
‘| dated 24.01.2022.
h 1l Valid upto 30.09.2022
5. DTCP License | 43 0f 2010 dated 08.06.2010
: Valid up to.07.06.2025
6. Name of licensee | French Buildmart Pvt. Ltd.
T Provisional allotment | 15.06.2013
letter (Page no. 21 of the complaint)
8. Date of execution of |28.04.2014
buyer's agreement (Page no. 25 of the complaint)
) Date of casting of the raft | 16.12.2013
of entire project (As per annexure R/5, on page no. 75
L _ al of the reply)
10. Unit no. 040/A, Ground Floor, Tower-Phase-l
| 11 | (Page no. 31 of the complaint)
11 Unit area 312 sq. ft. [Super Area]
i (Page no. 31 of the complaint]
12. Possession clause . Clause 7
POSSESSION
(a) The Company endeavors to offer the
possession of the Unit in the
Commercial Complex to the
Allottee(s) within a period of 36
(thirty Six) months from the date of
| commencement of construction of
| the project hereof, i.e.,, date on which
raft of the entire project must be
‘ casted (the” Commencement of
Construction”) and this date shall be
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duly communicated to the Allottee(s),
subject to Force Majeure and/or any
other reason beyond the control of the
Company, «.....c.suu

(b) The Allottee(s) understands and agrees
that Company shall be entitled to an
extension period of 180 (one hundred
and eighty) business days over the
said period of 36 months (the "Grace
Period”), for handing over the
possession of the Unit to the allottee(s).
If the possession of the Unit gets further
delayed due to any reason and/or
conditions/events which are

~unforeseeable then the Company shall
~ be entitled to an additional grace

period of 180 (one hundred and
eighty)  business  days  (the
“Additional Grace Period”) over and
above the said Grace Period.
[Emphasis supplied]

_ (Page no.37 of the complaint)

13. | Due date of possession = | 16.12.2017 -

[Calculated 36 months from the date

of casting of raft of entire project i.e.,

16.12,2013 + 180 days + 180 days]

14. Sale consideration. | Rs.28,93,800/-
| (As per'payment plan on page 60 of
the complain
15. |Amount paid by the| Rs.24,64,798/-
complainants (As per statement of account on page |
' no. 104 of reply)
16. Occupation certificate = | 28.11.2022
. (Page no. 97 of reply)
1%: Offer of possession 24.12.2022

(Page no. 90 of reply)

B. Facts of the complaint
3. The complainants have pleaded the following facts:
I. 'That the unit in question i.e., 040/A, Ground Floor, admeasuring 28.98 sq.
mts. (312 sq. ft.) is situated in the project of the respondent namely, "The
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Cityscape” situated at Sector-66, Gurugram, Haryana was booked by the
complainant on 10.02.2012 which was duly acknowledge by the
respondent by making the payment of rs.5,00,000/- vide cheque no.
253990 dated 10.02.2012, drawn on Punjab National Bank whereas the
allotment/acknowledgement letter was issued to the complainant on
10.05.2012 by the respondent.

That the buyer's agreement was executed between the parties on
28.04.2014 by virtue of which the complainant was allotted unit no.
040/A, ground floor, area admeasuring 312 sq. ft. in the project of the
respondent. The total sale consideration of the unit was Rs.28,93,800/-
The complainants were greatly influenced B_.v the fancy brochure which
depicted that the project will be developed and constructed as state of the
art and one of its kinds with all modern amenities and facilities, which led
to the purchase of the property in question, by the complainant.

That as per clause 7(b) of the buyer’s agreement, the respondent had to
offer the possession of the said apartment to 't':he complainant within 36
months plus 6 months g‘r:ér:e period ie. 01.08.2015, with further
additional grace period of 6 months ie. 01.02.2016 from the date of
payment which was mentioned in clause 7(b) of buyer’ agreement, which
reads as:

Clause 7(b): 'The Allottee(s) understands and agrees that company shall
be entitled to an extension period of 180 (One Hundred and eighty)
business days over the said period of 36 months (the "Grace Period”) for
handing over the possession of the Unit to the Allottee(s). If the possession
of the Unit gets further delayed due to any reason and/or conditions/
events which are unforeseeable then the Company shall be entitled to an
additional grace period of 180 (One Hundred and eighty) business days
(the “Additional Grace Period”) over and above to said Grace Period.’

That the terms of the apartment buyer’'s agreement is totally one-sided,

which impose completely biased terms and conditions upon the
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complainant, thereby tilting the balance of power in favour of the
respondent which is further manifest from the fact that the delay in
handing over the possession by the respondent would attract only a
meagre penalty of Rs.10/- per sq. ft. per month, on the super area of the
unit for in delay in handing over of possession beyond the given date plus
grace period of 12 months till the date of notice of possession which is
mentioned in clause 9(a). Further, the respondent has breached the
fundamental term of the contract by inordinately delaying the delivery of
the possession by 100 months as per the buyer’s agreement and still the
condition of the unit is not habitable with various flaws. The complainant
had to make advance deposit on the basis of information contained in the
brochure, which is fa}saﬁh the face of itas is'evident from the construction
done at site so far.

That in accordance with clause 7(b) of the apartment buyer’s agreement
(ABA), the respondent was required to provide pnssessiﬂn of the specified
unit by 28.04.2016, inclusive of a period of 36 months plus an additional
12 months grace period. Si-nc¢ the offer of possession, no work has been
done by the respondents in the said unit with various flaws which are
clearly evitable. This action constitutes a breach of contract, particularly
since the agreement included a construction-linked plan and stipulated
possession by 28.04.2016. Coﬁsequenﬂy, fhé respondent was not entitled
to raise further demands from the complainants.

Even after multiple visits to the project site still no progress is observed.
Additionally, the complainant incurred interest expenses on the amount
paid to the respondent. The occupation certificate/completion certificate
of the project has still not been obtained by the respondent/promoter. The

allottee cannot be expected to wait endlessly for taking possession of the
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allotted unit and for which they have paid a considerable amount towards

A

the sale consideration.

Relief sought by the complainants:

The complainants have sought following reliefs:

d.

Direct the respondent to pay delay possession interest @ 18% p.m.
starting from February 2016 till possession of unit as penalty to
complainant towards delay in handing over the property in question.
Direct the respondent to handover possession of unit duly completely in
all respect i.e. in habitable condition and in conformity of the
specification to the complainant as expeditiously as possible;

Direct the respondent.to give the details of the unit as per the PLC and
also the size of the said unit. | .

Direct the respondent to give the details of the rate charged regarding
the common area maintenance of the allotted unit and revise the rate for
maintenance as Rs.21/-persq. ft. is axnrh:tant amount.

To pay payment of Rs. I 00,000 /- as mmpensahml towards mental agony
caused to the complainant.

To pay payment of Rs.1,00,000/- towards the litigation expenses for the
filing of the complaint.

5. On the date of hearing, the authority explained to the respondents

/promoter about the contravention as alleged to have been committed in

relation to section 11(4) (a) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent

6. The respondent has contested the complaint on the following grounds:

el.

n

That the present complaint is not maintainable in law or on facts. The
complainant has no locus standi or cause of action to file the present

complaint. The present complaint is based on an erroneous

Page 6 0f 23



i HARERA
<=2 GURUGRAM Complaint No. 4570 of 2024

interpretation of the provisions of the Act as well as an incorrect

understanding of the terms and conditions of the Buyer's Agreement
dated 28.04.2014, as shall be evident from the submissions made in the
following paras of the present reply.

b. That the complaint is barred by limitation. The so called cause of action
as per the version of the complainant arose prior to the Act. The false
and frivolous complaint is liable to be dismissed on this ground as well.

c.  That the complainant is not "allottee” but an investor who have booked
the unit in question as a speculative investment in order to earn rental
income/profit from its resale. The unit in question has been booked by
the complainant as a speculative investmentand not for the purpose of
self-use.

d. That the complainant approached respondent sometime in the year
2012 for purchasing a unit in its upcoming project “The Cityscape”
situated in Sector 66, Gurugram. The complainant prior to approaching
the respondent, had conducted extensive and independent enquiries
regarding the project and it was only after the complainant was fully
satisfied with regard to all aspects of the project, including but not
limited to the capacity of respondent to undertake develupmenf of the
same, the complainant took an independent and informed decision to
purchase the unit, un-influenced in any manner by the respondent.

e. That thereafter the complainant vide application form dated
24.02.2012 applied to the respondent for provisional allotment of a unit
in the project. The complainant was allotted an independent unit
bearing no. 040/A, admeasuring 312 sq. ft. (super area) located on the
Ground Floor in the said project vide provisional allotment letter dated

15.06.2013. The complainant had consciously and willfully opted for a
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“construction linked plan” for remittance of the sale consideration for
the said unit and further represented to respondent that they shall
remit every installment on time as per the payment schedule.

f.  Thatthe buyer’s agreement was executed between the complainant and
respondent on 28.04.2014. It is pertinent to mention that the
complainant had voluntarily executed the buyer’s agreement with open
eyes after carefully going through the terms and conditions mentioned
therein. No objections whatsoever were raised by the complainant
against the terms of the allotment, and it was understood that the terms
of the agreement have been decided mutually between the parties.

g. That commencement.of construction at the project site/casting of raft
had taken place by 1_6,12,20:1 3. Thus, as per Clause 7 of the Agreement,
the date of start of construction was 16.12.2013. The "high street plan”
as had been initially conceptualized by the associate company of the
respondent would not have been conducive for commercial success for
the said project. Therefore, certain modifications were necessary to be
made in the building plans for the benefit of the allottees. It is submitted
that the respondent had applied to the concerned statutory authority
vide letters dated'lSiZ.ZﬁlB and 03.04.2019 for amendment/revision
in building plans. It is pertinent to mention that the revised building
plans had been sanctioned by the concerned statutory authority on
11.05.2020 vide Memo No. ZP-661/JD(RD)/2020/7824 and revised
building plans for the said project was sanctioned by the concerned
statutory authority on 11052020 vide Memo No. ZP-
661/]D(RD)/2020/7824.

h. That the time consumed by the authorities in sanctioning the revised

building plans is beyond the control of the respondent and therefore,
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the said time period must not be construed as a delay. The associate

company of the respondent has duly complied with the requirements
put forth by the concerned authorities in order to make the necessary
amendment/changes in the building plans. Furthermore, the
respondent had also made payment of substantial amounts to the
concerned authorities in order to avail the Transit Oriented

Development (TOD) benefits and get the approvals with respect to
revised building plans,

i.  That vide letter dated 06.07.2017, the respondent applied to the
Director, Town & Country Pla’ﬁniné ﬁepartment, Haryana, Chandigarh
for increase in FAR from 175 to 350. The in_~principal approval for grant
of benefit under TOD policy for enhancement of FAR had been granted
to the respondent on 22.03.2018. Subsequently, final permission with
respect to benefit under TDD'pu]icy for enhancement of FAR had been
granted to the respondent on 06.02.2019.

j. That the rights and obligations of the complainants as well as
respondent are completely Eand entirely determined by the covenants
incorporated in the buyer's agreement. As per Clause 7 of the buyer’s
agreement the possession of the said unit would be handed over to the
complainant within a period of 36 months from the date of casting of
the raft for the project (16.12.2013). Furthermore, the respondent was
also entitled to a cumulative grace period of 360 business days (grace
period + additional grace period) over and above the said period of 36
months for handing over of possession of the said unit to the
complainant. The same was subject to multiple factors including but not

limited to timely payment of consideration amount by the complainant,
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m.

force majeure factors, any reason beyond the control of respondent, any
action of the Government etc.

That the construction work at the project site had been halted since
November, 2017 on account of the ban imposed by the Hon'ble Supreme
Court over all construction activities in Delhi-NCR. This was after taking
into account the drastic deterioration in air quality in and around the
national capital. Moreover, as the respondent was mobilizing the
workforce at the project site, the lockdown on account of Covid-19
pandemic was imposed by the Government on 24.03.2020 which
continued till 09.05.2020. This also éeverely affected the progress of the
construction work at the site.

That the complainant have been continueus defaulters from the very
inception. Despite being aware that timely paj‘ment of the installments
amount was the essence of the allotment, the complainant miserably
failed to adhere to the timelines stipulated in the demand letters from
time to time. It is submitted that vide demand letter dated 20.09.2021
the respondent had dé'm-an:ﬂe;i Rs.3,98,112 /- including previous dues
from the complainant. The balance due payment was accordingly
carried forward in the offer of possession which was subsequently sent
to the complainant by the respondent.

That the respondent completed the construction of the said project and
offered possession of the unit vide letter dated 24.12.2022. The
occupation certificate of the project was granted by the concerned
authorities on 28.11.2022. The respondent accordingly at the time of
offer of possession demanded the remaining amount as per the terms

of the agreement.
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Copies of all the documents have been filed and placed on record. The

authenticity is not in dispute. Hence, the complaint can be decided on the
basis of theses undisputed documents.
Jurisdiction of the authority

The authority observed that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.
E.l. Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Departmerit, thé'iﬁﬁsdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gumgram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gﬂrugram ‘District, therefore this
authority has camplﬁtejte‘rritur.ial jurisdiction to- deal with the present
complaint.
E.Il. Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the al[utteé as p#r agre'em'ent:fbr sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-

fa) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;
Section 34-Functions of the Authority:
34(f) of the Act provides tp ensure compliance of the abligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.
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So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

Findings on the objections raised by the respondent:
F.I Objection regarding complaint being barred by Limitation.

So far as the issue of limitation is concerned, the Authority is cognizant of the
view that the law of limitation does not strictly apply to the Real Estate
Regulation and Development Authority Act of 2016. However, the Authority
under section 38 of the Act of 2016, is to be guided by the principle of natural
justice. It is universally accepted maxim and.the law assists those who are
vigilant, not those who sleep over their ngb.ts Therefore, to avoid
opportunistic and frivolous litigation a reasonable period of time needs to
be arrived at for a litigant to agitate his right. This Authority of the view that
three years is a reasonable time period for a Iitigfa:___lt to initiate litigation to
press his rights under normal circumstances.

It is also observed that the Hon'ble Supreme Court in its order dated
10.01.2022 in MA NO.21 of 2022 of Suo Moto Writ Petition Civil No.3 of
2020 have held that the period from 15.03.2020 to 28.02.2022 shall stand
excluded for purpose of limitation as may be prescribed under any general
or special laws in respect of all judicial or quasi-judicial proceedings.

In the present matter the cause of action arose on 27.12.2022 when the offer
of possession was made by the respondent. The complainant has filed the
present complaint on 25.09.2024 which is 1 year 8 months and 28 days from
the date of cause of action. The Authority is of the view that the present
complaint has been filed within a reasonable time period and is not barred

by the limitation.
Page 12 of 23
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F.1l Objection regarding complainant being “Investor” and not
“Consumer”.

15. The respondent has taken a stand that the complainants are investor and not
consumers. Therefore, they are not entitled to the protection of the Act and
also not entitled to file the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states that the Act is
enacted to protect the interest of consumers of the real estate sector. The
Authority observes that the respondent is correct in stating that the Act is
enacted to protect the interest of consumers of the real estate sector. It is
settled principle of interpretation that the preamble is an introduction of a
statute and states main aims & objects of enacting a statute but at the same
time the preamble cannot be used to defeat the enacting provisions of the
Act. Furthermore, it is pertinent 1|:n note that any aggrieved person can file a
complaint against the promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon careful
perusal of all the terms and conditions of the :-aphfﬁ}ient buyer’s agreement,
it is revealed that the complainants are buyer and paid total price of
Rs.24,64,798/- to the promoter towards purchase of an unit in its project.
At this stage, it is important to stress upon the definition of term allottee
under the Act, the same is reproduced below for ready reference:

“2(d) “allottee” in relation to a real estate project means the person to
whom a plot, apartment or building, as the case may be, has been
allotted, sold (whether as [reehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;”

16. In view of above-mentioned definition of "allottee" as well as all the terms
and conditions of the apartment application for allotment, it is crystal clear
that the complainant is allottee as the subject unit was allotted to her by the

promoter. The concept of investor is not defined or referred in the Act. As
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per the definition given under section 2 of the Act, there will be “promoter”

and “allottee” and there cannot be a party having a status of "investor”. The
Maharashtra Real Estate Appellate Tribunal in its order dated 29.01.2019 in
appeal no. 0006000000010557 titled as M/s Srushti Sangam Developers
Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has also held that the
concept of investor is not defined or referred in the Act. Thus, the contention

of promoter that the allottee being investor is not entitled to protection of

this Act also stands rejected.

F.1Il. Objection regarding delay in construction due to certain Force
majeure circumstances.

The respondent has raised a contention that.the construction of the project
was delayed due to force-majeure conditions'such as outbreak of Covid-19
pandemic. Since there ‘were circumstances ‘beyond the control of
respondent, so taking into consideration the above-mentioned facts, the
respondent be allowed the period during which his construction activities
came to stand still, and the said period be excluded while calculating the due
date. In the present case, the "buyer’s agreement’ was executed between the
parties on 28.04.2014. As per clause 7 of the agreement dated 28.04.2014,
the respondent had to offer possession of the unit to the complainant within
a period of 36 (Thirty §fx} months from the date of commencement of
construction of the project. Als;u, a grace period of 180 days is agreed
between the parties over and above the said period of 36 months. As per
respondent’s submission in its reply at page no. 75 of reply, the respondent
has stated that the casting of raft of the entire project commenced on
16.12.2013, thus the date of start of construction was 16.12.2013. The
period of 36 months is calculated from the date of commencement of
construction ie., 16.12.2013 also, the grace period being unqualified is

granted in favour of the respondent. As per clause 7(b) the parties agreed for
Page 14 of 23
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an additional grace period of 180 days, over and above the grace period of

180 days. The relevant clause is reproduced below:

"7(b). The Allottee(s) understands and agrees that Company shall be
entitled to an extension period of 180 (one hundred and eighty) business
days over the said period of 36 months (the "Grace period”), for handing
over the possession of the Unit to the allottee(s). If the possession of the Unit
gets further delayed due to any reason and/or conditions/events which are
unforeseeable then the Company shall be entitled to an additional grace

period of 180 (one hundred and eighty)days (the "Additional Grace
Period”) over and above the said Grace Period.

18. Thus, the due date of possession comes out to be 16.12.2017. The
respondent has stated that respondent had applied to the concerned
statutory authority vide letters dated 1512.2018 and 03.04.2019 for
amendment/revision in building plans and the revised building plans had
been sanctioned by the eoncerned statutory authority on 11.05.2020 vide
Memo No. ZP-661/]D(RD)/2020/7824 and the time consumed by the
authorities in sanctioning the revised building plans is beyond the control of
the respondent and therefore, the said time period must not be construed as
a delay. Furthermore, the respondent had also made payment of substantial
amounts to the concerned authorities in-order to avail the Transit Oriented
Development (TOD) benefits and get the apﬁrﬁvaﬁwith respect to revised
building plans. Vide letter dated 06.07.2017, the respondent applied to the
Director, Town & Country Planning Department, Haryana, Chandigarh for
increase in FAR from 175 to 350. The in-principal approval for grant of
benefit under TOD policy for enhancement of FAR had been granted to the
respondent on 22.03.2018. Subsequently, final permission with respect to
benefit under TOD policy for enhancement of FAR had been granted to the
respondent on 06.02.2019. The respondent is seeking exclusion of the said
period that has been taken by the authorities to get the approvals for revised
building plans. The Authority is of the view that the said period as aforesaid
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mentioned has not been declared as “zero-period” by the competent

authorities and a grace period of 180 days over and above the promised due
date and also, additional grace period of 180 days has already been provided
to the respondent. Further, the respondent has stated that due to the
outbreak of Covid-19 the project was stalled. Since, the due date of
possession was prior to the coming of Covid-19, no further extension is
granted to the respondent.

Findings on the relief sought by the complainant.

G.I  Direct the respondent to pay delay interest @ 18% p.m. starting
from February 2016 till possession of unit as penalty to
complainant towards delay in handing over the property in
question.

G.Il  Direct the respondent to handover possession of unit duly
completely in all respect i.e. in habitable condition and in
conformity of the specification to the complainants as expeditiously
as possible,

The above said reliefs are interconnected, thus are being dealt together. In
the present complaint, the complainant booked a unit in the project namely
“The Cityscape”, being developed by the respondent in Sector-104,
Gurugram. The complainant was allotted a unitbearing no. 040/A, in Tower-
Phase-1, on Ground Floor, in the project “The Cityscape” situated in Sector 66
of the respondent for a sale consideration of Rs.28,93,800/- and they have
paid a sum of Rs24,64,798/- till date. The buyer's agreement dated
28.04.2014 was executed between the parties.

In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

Section 18: - Return of amount and compensation

“If the promoter fails to complete or is unable to give possession of an
apartment, plot or building, -
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Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the pramoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed.”

Due date of handing over possession and admissibility of grace period:

As per clause 7(a) of the agreement dated 28.04.2014, the respondent was
obligated to complete the construction of the project and hand over
possession of the subject unit within a period of 36 months from the date of
commencement of construction of the project i.e, the date on which raft of
the entire project must be casted. Further, as per clause 7(b) of the
agreement dated 28.04.2014, a grate period of 180 days has been agreed
over and above the said period of 3‘6--mnﬁﬂi5_hetween the parties. Further as
per clause 7(b) of the agreement dated 28,04.2014, an additional grace
period of 180 days was agreed between the parties over the above the grace

period. The said clause is reiterated below:

“Clause 7

POSSESSION

(b) The Allottee(S) understands and agrees that Company shall be entitled to an
extension period of 180 fone hundred and eighty) business days over the said period
of 36 months (the "Grace Fi_;rﬁqd“}, for-handing over the possession of the Unit to
the Allottee(s). if the possession of the Unit geta further delayed due to any reason
and/or conditions/events which are unforeseeable then the Company shall be
entitled to an additional grace period of 180 (one hundred and eighty) business
days (the “"Additional Grace period’) over and above the said Grace Period.”

As per respondent’s submission in its reply at page no. 75 of reply, the
respondent has stated that the casting of raft of the entire project
commenced on 16.12.2013, thus the date of start of construction was
16.12.2013. The period of 36 months is calculated from the date of
commencement of construction i.e., 16.12.2013 also, the grace period being
unqualified is granted in favour of the respondent. As per clause 7(b) the
parties agreed for an additional grace period of 180 days, over and above the
agrace period of 180 days. As per respondent’s submission in its reply at page
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no. 70 of reply, the respondent has stated that the casting of raft of the entire
project commenced on 16.12.2013, thus the date of start of construction was
16.12.2013. The period of 36 months is calculated from the date of
commencement of construction i.e.,, 16.12.2013 also, the grace period being
unqualified is granted in favour of the respondent. As per clause 7(b) the
parties agreed for an additional grace period of 180 days, over and above the
grace period of 180 days. Thus, the due date of possession comes out to be
16.12.2017.

Admissibility of delay possession charges at prescribed rate of interest:
The complainant intends to continue with the project and is seeking delay
possession charges. However, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for every month of delay,-: till the handing over of
possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
which the State Bank of fndfﬁr may fix fmm time to time for lending to the
general public.”

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,

the marginal cost of lending rate (in short, MCLR) as on date i.e,, 24.07.2025
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is 9.10%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za) "interest"” means the rates ﬂﬂnrerest payable by the promoter or the
allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default;

(ii)  the interest payab}é h_j_? the promoter m the Eﬂafwe shall be from the date

amount or part tﬁgrebf and interest th_erean is refunded, and the interest
payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it'is paid;”

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate ie., 11.10% ly_.iﬁg respondent/promoter
which is the same as is li‘eilng'"glran_ted_ her in; t_:'_a_iﬁé of delayed possession
charges.

On consideration of the documents available on record and submissions
made by the parties regarding contravention as per provisions of the Act, the
authority is satisfied that the respondent is in contravention of the section
11(4)(a) of the Act by not handi:ng over possession by the due date as per
the agreement. By virtue of clause 7 (a) and (b) of the agreement dated
28.04.2014, the due date comes out as 16.12.2017. Occupation certificate
was granted by the concerned authority on 28.11.2022 and thereafter, the
possession of the subject unit was offered to the complainant on 27.12.2022.
Copies of the same have been placed on record. The Authority is of the

considered view that there is delay on the part of the respondent to offer
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possession of the subject unit and it is failure on part of the promoter to fulfil
its obligations and responsibilities as per the buyer's agreement dated
28.04.2014 to hand over the possession within the stipulated period.

29. Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was granted
by the competent authority on 28.11.2022. The respondent offered
24.12.2022, so it can be said that the complainant came to know about the
occupation certificate only upon the date of offer of possession. Therefore,
in the interest of natural justice, the complainant should be given 2 months’
time from the date of offer.of possession, Thései 2:months of reasonable time
is being given to the cnmplainantl keeping in mind that even after intimation
of possession practically she has to arrange a lot of logistics and requisite
documents including but not limited to inspection of the completely finished
unit but this is subject to that the unit being handed over at the time of taking
possession is in habitable condition. It is furj_ther'ctarified that the delay
possession charges shall be payable from the due date of possession till
actual handing over of possession or offer of possession plus two months
whichever is earlier. | ’

30. Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent is
established. As such the complainant is entitled to delayed possession at
prescribed rate of interest i.e., 11.10 % p.a. we.f. 16.12.2017 till the expiry
of 2 months from the date of offer of possession (24.12.2022) which comes
out to be 24.02.2023 as per provisions of section 18(1) of the Act read with
rule 15 of the rules and section 19(10) of the Act. Further, the respondent is
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directed to handover possession of the unit to the complainant within a

period of 30 days of this order.

G.II1  Direct the respondent to give the details of the unit as per the PLC and
also the size of the said unit.

The Authority observes that as per Section 19(1) of the Act, the allottee is
entitled to obtain information relating to sanctioned plans, layout plan along
with specifications, approved by the competent authority and such other
information as provided in the Act or rules and regulations made thereunder
or the agreement for sale signed with the promoter. Further, as per Section
11(4)(a) of the Act, 2016, the promoter is responsible for all obligations,
responsibilities and functions .under the provisions of the Act or rules and
regulations made thereunder or the agreement for sale. Therefore, in view
of the above, the respondent/promoter is directed to provide specifications
regarding unit in question to the complainants/allottee within a period of 30
days from the date of this oerder. '

G.IV Direct the respondent to give the details of the rate charged
regarding the common area maintenance of the allotted unit and
revise the rate for maintenance as Rs.21/- per sq. ft. is exorbitant
amount.

The complainants are sought the relief that the respondent to give the details
of the rate charged regarding the common area maintenance of the allotted
unit and revise the rate for maintenance as Rs.21/- per sq. ft. Hence, the
respondent is directed to charge the common area maintenance in terms of
the buyer's agreement dated 28.04.2014.

G.V. Direct the respondent to pay an amount of Rs.1,00,000/- as
compensation towards mental agony caused to the complainant.

G.VI Direct the respondent to pay legal expenses of Rs.1,00,000/-
incurred by the complainant along with other charges.

The complainants are seeking the above mentioned reliefs w.r.t
compensation. The Hon'ble Supreme Court of India in Civil Appeals no.
674445-679 of 2021 titled as M/s Newtech Promoters and Developers Ltd.
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V/s State of UP (Supra) has held that an allottee is entitled to claim
compensation and litigation charges under Section 12, 14, 18 and Section 19
which is to be decided by the Adjudicating Officer as per Section 71 and the
quantum of compensation and litigation charges shall be adjudicated by the
adjudicating officer having due regards to the factors mentioned in Section
72. Therefore, the complainant may approach the adjudicating officer for
seeking the relief of compensation.

Directions of the Authority

4. Hence, the Authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

casted upon the promoter as per the functions entrusted to the Authority

under section 34(f) of the Act: |

i. The respondent is directed to pay interest at the prescribed rate of
11.10% p.a. for every month of delay from duef-date of possession i.e.,
16.12.2017 till the date of valid offer of possession plus 2 months after
obtaining occupation certificate from the competent authority or actual
handing over of possession, whichever is earlier; at prescribed rate i.e.,
11.10% p.a. as per proviso.to section 18(1) of the Act read with rule 15
of the rules.

ii. The rate of interest chargeable from the allottees by the promoter, in
case of default shall be charged at the prescribed rate i.e,, 11.10% by the
respondent/promoter which is the same rate of interest which the
promoter shall be liable to pay the allottees, in case of defauit i.e,, the
delayed possession charges as per section 2(za) of the Act.

ili. Therespondentis directed to provide an updated statement of accounts

to the complainants within a period of one week from the date of this
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order and thereafter, the complainants are directed to pay outstanding
dues, if any, after adjustment of interest for the delayed period.

iv. The respondent is directed to handover physical possession of the unit
to the complainant within 30 days of this order. The respondent is
further directed to execute conveyance deed in favour of the
complainant in terms of section 17(1) of the Act of 2016 on payment of
stamp duty and registration charges as applicable, within 60 days of the

order.

v. The respondent is directed to provide specifications regarding unit in
question to the complalnantsféﬂ'nt{ég within a period of one month
from the date of this order. '

vi. The respondent shall not charge anything from the complainants which
is not the part of the buyer's agreement. The respondent is also not
entitled to claim holding charges from the complainants/allottees at
any point of time even after being part of the builder buyer agreement
as per law settled by Hon'ble Supreme Court in civil appeal nos. 3864-
3889/2020 decided on 14.12.2020:

35. Complaint as well as applications, if any, stand dispesed of accordingly.
36. File be consigned to registry. '

o Ko G
Dated: 24.07.2025 (Vijay K Goyal)

Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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