
HARERA
*6'- GIJRUGRAI/

comblaintNo. 4570of 2024

BEFORE THE HARYANA REAL ESTATE RECULATORY AUTHORITY,
GURUGRAM

Codpliint no : 4S7O ol2024
Drteofdecisiotr: 2407.2025

1. I\.1r. Raiiv l\,lehra
2 Mrs. savita li{eh ra
Both RR/o:- Ilous. No. I2'1, 2'i I'loor, NizamuddiD
lairst. New Delhi.
Pfcsently residencc at:- 5519,0rchrd, Crescent l-anc,
l)l.F Phase-.I, Gurugram- 122001 llaryana Complainants

Vcrsus

N1/s. Ircnch BuildIJrrrt Privaie Limited
(li stlrhile l\,1/s Capital SkyScraper Private Limitedl
Regd. officer ' C 95, Panchsheel Enclave, New Delhi_

r 10017
Co rporate o ffice: - 1nFloor,CapitalC),berSpace, Sector

59, Gurugrnm 122102. Respondent

CORAMI
ShriVijay Kumar Goyal

APPEARANCEI
sh Shaint Kataria l^dvocate] Complainants

Sh. Carvit Gupta (Advocatel Respondent

ORDER

1. The present complaint has been filed by the complainant/allottees under

sccrion 31 ot the Real Estate (Regulation and Development) Act,2016 lin

short, the Act) read with rule 28 ofthe Haryana Real Estate (Regulat,on a'd

Developmentl Rules, 2017 (in short, the Rules) ior violation or section

l1(4)(a) olthe Act wherein it is rnrerolio prescribed thrt the promoter shall

be responsible for allobligations, responsibilities and functioDs as providcd

under the provisioD oltheActor the Rules and regulatioDs made the'e under

or to the allottees as per the agreement for sal. executed i,ter se.
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Unitand proiect related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date ofproposed handing overthe possession, delayperiod, if

any, have beendetailed in the follow,ng tabularform:

S. No. Particulars

c.mDlaintNo.4570ot2024

Sec1or66,I

Nature of project I co4lrlr!E!!9&!I
2

:l
1 RERA registered

Vide Registration no.
dared 24-07.2022.

02 of 2022

ve&Llllqlqqe 2oZ
43 0f2010 dated 08.06.2010
valtrl up!oll?:o6 2025
I,rench Buildmart Pvt. Ltd.

;,;",.;-.";;;;;
^1 ;- - .--l l|igc rlo 25 olth. comPlrintbuycr s aslee4ellr
Date of casting of the raft 16.12.20t3

R/5, on pase no.75

I)atc ol execution ot

r5 062013

lPase no.21 ofthe comPlai!!
24.04.2014

ofthe replyl

Pase !o-3 !!!lhe collbint)
t0 040/A, Ground Floor, Tower-PhaseJ

11.

L

72.

I

Unit area 312 sq. ft. [Super^rea]

l -, ] Paec;o. i1 ;r the co;Pl?!!l
Possession clause Clduse 7

POSSESSIOTV

tal fhe CanNN ld@tot.s tu oller '.h"
posesnn ol the Unit in the
todneftiol compld to the
Attottee(s) within; Period oJ 36

lthirlY si,) months lrcn the dote ol
ol .onstuction oI

the prciect hereot i.e 
' 

date on |9hich
roft oJ the entue Prcject must be
.osbd Ahe conneacenent oJ

a,nslrr.li,n', ir,i i,r\,n r. ir ,rr ;

5
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comolaintNo.45T0of 2024

dul! cadnrnicated to rhe Allota4e@,
subiect to Force Moieure ohd/or ony
other reaer beyond the conrtul ol the

(b) 1he Attottee(s) unde\tonds an.t osrees
thot Conpon! shall be enntled to on
enersion pe od oI140 kne htuded
dn.t eiqhu) business dtys Ner the
si.l period oJ 36 mmtht {the "Croce
Penod"), Ior hondins ovd the
eassesnn of the Unit to the ollotteeb).
tf the po$6sion ol the Unit gets lunher
deloled .lle to ony rcoson ahd/.t
.nhdinons/events which
unforeseeobte then the conpony shall
be entitled to on additionol gmce
period oI 1ao bne hun.lre.l ond
eishty) b6ine$ .lays (the
''tultlitionol Grdce Peno.l") over and
aboee the sid crace Period.

lEmphasis suppliedl
Pase no.37 ofthe com

II

Due date ofpossession 16-12-2017

lcalculated 36 months irom the date

Rs.28,93,800/

[As per paymcnt plan

olca\trng of raft of entire proiect i.e.,

16.12.2013 + 180 davs + 180 da

t\s-24.54,798 / -

IAs pcr statement ofaccount on page

nol04 otreply)no. 104 otreplyl
2A-1L2022

24-tZ-2022
(Paqe no.90 ofreplyl

15.

17

by the

Occu pano n .e rflfrca te

I

3

ll Eacts ofthe comPlaint

Thc complainants have pleaded the foUowing tacts:

'l hattheunitin question i.e.,040/4, Cround Floor, admeasuring 28 98 sq.

mts. (312 sq. ft.) is situated in the project ofthe respondent namely, "The

A
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10.05.2012 by the respondent.

'Ihat the buyer's aSreement was execlrted between tbe parties on

28.04.2014 by virtue of which the complainant was allotted unit no

040/4, ground tloor, area admeasuring 312 sq- ft. in the project of the

r.spondent. Thc total sale consideration of the unit was Rs.28,93,800/'

'l'he complainants were greatly influenced by the fancy brochure which

depicted that the project willbe developed and coDstructed as state ofthe

aft and one of its kinds with allmodern amenities and fac,lities, lrhich led

ro the purchase oithe property in question, by the complainant.

'lhat as per clause 7(bl ofthe buyefs agreement, thc respondent had to

olfer the possession of the sard apartmeDt to the complainant within 36

months plus 6 months grace period i.€. 01.08.2015, with iurther

additional grace period of 6 months i.e.01.02.2016 from the date of

payment which was mentioned in clause 7(b) otbuyef agreement, whjch

clouse 7(b): lhe Allottee@ tndestunas and ogrces that conpont shall
be enttled u) ah e\rcneon pe.iod ol130 (onc ltundrcd ond eighty)
h,sr).\s day\ over the \otd t.ti.d ol36 tnonths (the "Aro.e Perio.l") fo.
hondrlA ov'r Ih. poscsion af ttlc lhn nJ the Allatteeb) ]f the pos\e\sior
.f tlk unit !et\ Jutthtt 11.ta!et1 due ta onr reutur od/or .onaitnns/
cvcnts whnh atu unlorcsecable nkn dt Contpon! sltdll be entitle.l to on
oddiaonal gmce period o1130 (anc )tundred ahd eighty) business doys
(the "A.lditionol Aroee Period") over untl obave to \otd Crace Peno.l.

'l'hat the terms L'i the apartment buyer's agreement is totally one_sided,

which impose completely biased tcr-lns and conditions upon dre

q

M
Conllaint No 4t70 of20l4

the

the

rhe

Cityscape" situated at Sector.66, Gurugram, Haryana was booked by

complainant on 10.02.2012 which was duly acknowledge by

respondent by making the paynent of rs.5,00,000/- vide cheque

253990 dated 10.02.2012, drawn oD Puniab National Bank whereas

allotment/acknowledgement letter was issued to the complainant

It

I
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.omplainant, thereby tilting the balance ol power in tavour of the

respondent which is further nranifest lrom the fact that the delay in

handing over the possession by lhe respo.dent would attract only a

meagre penalty of Rs.10/' per sq. ft. per month, on the super area of the

unit for in delay in handing ovcr oipossession beyond the give. date plus

grace period of 12 months till the date of notice of possession which is

mentioned rn cl.use 9(a). Irurth.r, thc respondent has breached the

turdamental term ofthe contract by inordinately delaying the deUvery ol

rhc possession by 100 months as per the buyer's agreement and stiu dre

condition olthe unit is not habitablc with various flaws. The complainnnt

l,dd to nrak. advance deposjt on thc basis ofinlormation contained in the

hro.hure whi.h is falseo.theiaceol,tas isevidentfrom theconstruction

done at sitc so la..

V I'hat in accordancc with clause 7(b) ofthe apartment buyer's agreemcnt

(ABAl, thc rcsporrdentwas requircd lo provide possession olthe specrfied

unjr by 28.04.2016, inclusive ola pe.iod of36 months plus an additional

12 nronths grace period. Since tbe offer ofpossession, no work has been

done by the respondents in the said unit with various flaws which are

clcarly evitable. l'his action constitutes a breach oicontract, particularlv

since the agreement included a construction'linked plan and stipulated

l)ossession by 2B.04.2016. Con sequ ently, the respotrdent was not entitled

to raise further demands from the complainants.

VI llven atter niuliiple visits to the prolect site still no progress is obseryed

Additionauy, the complainant incurred interest expenses on the amount

pxid to th€ respondent. Thc occr-rprtion certificate/completion certificate

o f the p roject h as still not been obtaincd by lhc respo ndent/promoter. 'lh c

rllottee cannot be expected to wail cndlcssly for taking possession ofihe

c.mblaintNo 4570of 2024
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allotted unrt and forwhich they have paid a co nsiderable amouDt toward s

the sale consideration.

Rcliefsought by the complalnants:

1'hc complainants have sought following reliek:

a. Direct the respondent to pay delay possessio. interest @ 18% pm

starting from Ifebruary 2016 till posscssion of unit as penalty to

complainant towards delay rn handing over the property i. question.

b. Direct the respondent to handover possession ofunit duly completely in

all respect j.e. in habitable condition and rn conrormity of the

specilica!ron to lhe complarnJnt as cxpcditiously as possible;

c. Direct the respondenr to give the details ofthe unit as per the PLC and

also the size otthe said unit.

d. l)irect the respondent to give the detaih of the rat. cha.ged regarding

the comnron areir maintenance otdre allotted unitald reviscthe rate tbr

m:intenance as lts.21l- per sq. ft. is exo rb,tant anro u nt.

.. To pay payment ofRs.1,00,000/- as compensation towards mentalagony

caused to the complainant.

t lo pay payment of 11s.1,00,000/' towards thc litigation expenses for thc

tiling oithe complaint.

Of the date ol hearin& the authority expla,ned to the .espondents

/promoter about thc contraventio. as allcged to have been committed in

rclarion to section 1l (41 [a) olthe Ac! to plcad guilty or not to plead guilty.

Reply by the respondent

'l hc rcspondent has.ontested the complaint on the Following grounds I

a. lhat the prescnt complaint is not maintainable in law or on facts. The

complainnnt hJs no locus standi or causc ol action to file the Present

compl.rint lhc present complaint is based on

5.

D,

a

/4



d

interpretation of the provisions ol the Act as wcll as an inco.rect

understanding of the terms and conditions of the Buyer's Atsreement

dated 28.04.2014, as sballbe evident lrom the submissions made in the

following paras ofthe present r.ply.

That the complaint is barred by lirrilanon. The so called cause oiaction

as per the version of the complainant arose prior to the Act. The false

and frivolous complaintis liable to be dismissed on thisground as well.

'lhat the conrplainant is not allottee' b ut a n investo r who have bookcd

the unit in question as a spcculative invesnnent in order to earn rcntal

income/prolit from its resale. The unil in question has been booked by

thc complainant as a speculative investmentand not for the purpose of

That the complirinant approachrd rest)ondent sornetime in the year

2012 for purchasing a unit nr its upcoming protect "The Cityscape

situated in Sector66, Gurugram. The complainant prior to app.oaching

the respondent, had conducted extensive and independent enquirics

rcgarding the project and it was only atter the complainant was fuUy

satislied with regard to all aspects ol the proiect, including but not

limited to the.apacily oirespondent to undertak. development ofthe

same, the complainant took an independent and iniormed decision to

purch.s. thc unit, un influenccd in any manner l)y the resPondent

'Ihnt thereaftcr the complarnant vide application form dated

24.02.2012 appli.dto the respon.lent fo. p rovisio.al allotment ot a unit

in the project. lhe conrplainant was allotted an independent unit

bearing no.040/A, admcasuriDg 312 sq. ft (supcr areal located on the

Ground Iloor rn thesaid proiectvrde provisio nal allotmeni letterdated

15.06.2013. The complainant had consciously and willfully opted for a

ComDLaintNo.4570ot202,,

q



GURUGRAN/

''consrruction linked plan for remittance olthe sale consideration for

the said unit and further represented to respondent that they shall

remit every installment on tinre as per the payment schedule.

t. Thatthe buyer's agreement was cxccuted between thc complainantand

respondent on 2a.o+-2074, ll is pertinent to mention that the

complainanthad voluntarily executed thebuyert agreement with ope n

eyes after carctully going through the terms and conditions mention.d

thcrein. No obicctions whatsocvcr were raised by the complainant

against the ternr ofthe allotmeDi, and it was understood that the terms

of the agreenent have been decided mutually between the parties.

I That commencement ofconstruction at the proiect site/casting of raft

had taken placc by 16.12.2013.1hus, as per Clause 7 ofth. Agreement.

the drte olstaft oiconstruction i{as 16.12.2013 tbe high street plan

as had been inrtially conceptualized by the associate company ot the

respondent would not have becn.onducive for com mercial success for

th. said proje.t Therefore, cert.riD rnodifications werc necessary to l)c

rndde rn thc building plans for the benefitoithe allottees.lt is submitted

that the respondent had applied to the concerned statutory authority

vidc letters dated 15.12.2018 and 03.04 2019 for amendment/revision

in building plans. It is pertinent lo nrcntion that the revised burlding

plans had becn sanctioned by thc conceDr.d staiutory authoritv on

11 05.2020 vide Memo No. ZP 661llD(RD)/2A20/7a24 ar'd teeise.l

buildnre plans lor the said project $'as sanctioncd by the conccrned

rE

comDlaintNo. 4570of 2024

ndlulory authority on I1.05.2020 vide l4emo No. zP'

661 / IDIRD) /202017 424.

h. That the tinre consumed by the authorities in sanctioning the revised

buildins plans is beyond the control of the resPondent and therefore.

ts,
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the sard time period must not be construed as a delay. The associate

company of the respondent has duly complied wjth the requirernents

put forth by the concerned authorit,es in order to make the necessary

anrendnlcnt/chanqes in the buildine plans. Furthermore, the

respondent had also made payment of substantial amounts to the

concerncd authorities in order to avnil the Transit Or,ented

Development (TODJ benelits and get the approvals with respect Io

rev'sed bujld'ng plans.

Thar vide letrer dated 06.07.2017, the respondent applied to the

Director,'lown & Country Planning Depa(ment, HaryaDa, Chandigarh

iorincrcase in FAR hom 175 to 350.Thein principal approval aor grant

ofbeneirr under'lOD policy fbr enhancement ot IiAR had been granred

to the respondent on 22.03.201U Subsequently, final permission with

rcspect to benefit under 10D policy for enhancement oiFAR had been

granted to the rcspondenton 06.02.2019.

That the righ(s and obligatiors 01 the complainants as well as

respondcnt are completely and entircly dete.mined by the covenaDts

rncorporated in rhe buyer's agreement. As pcr clause 7 of the buyer's

agreenrent thc posscssion olthe said unit would be handed over to the

complainant ulthin a pcriod of:16 months fronr the date olcastjng ol

the rart ior thc project (16.12.2013J. Furthernore, the respondentwas

also enlitled to n cumulative srace period of 360 business days lgrace

pe.iod + additronalgrace pcriod) over and above the said period of36

nronths lor handing over oi poss.ssion of the sajd unit to thc

complaina nt. The same w.rs su bjc.t to multiple facto rs includi ng but n ot

limited to timcly payment otconsideretion amount by the complarnant

ComDlaint No 4570 o1202,1
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force majeure factors, any reason beyond the control of respondent, any

action olthe Government etc.

'Ihar the consrruction worl( nt rlr. proiect site had been halted since

November,2017 on accounl of!hc ban imposed by the Hon'ble Supreme

Cou rt over al1 co nstruction activities in Delhi-NC R- Th is was after ta king

into account the drastic deteriordtion in air quality in and around the

national capital. Moreover. as the respondent was mobilizing the

wo.kforce at lhe project srtc, thc lockdown on accou.t of Covid'19

pandenic was imposed by the Covernment on 24.03.2020 which

continued ti1109.05.2020. This also severely ailect€d the progress ofthe

construction work at the sit..

That thc complainant have heen continuous defaulters irom the very

inception. Despite be,ng aware that timely payment of the installments

amount was the essence of the allotment, the comPlainant miserably

farled ro adhere ro the timclincs stipulated in the d.mand lelters from

time to tinre. It is submitted that vide demand letter dated 20.09.2021

the respondent had demanded Rs.3,98,112l-including prevrous dues

hom the complainant. The balance due payment was accordingly

cirrried forwad in the offer ofpossession which was subsequendy sent

to the complainant bythe respondenL

'l-hat th. rcspondent completed the constructio. ofthe said project and

ottered possession oi the unit vide letter datcd 24.122022. Thc

occupation .erlilicate of the pruJcct was g.anled by the concerned

authorjties on 28.11.2022.'lh€ rcspondent accordingly at the time of

offer of possession demanded the remaining amount as per the ternB

rt
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Cop'es oi all lhe documents have been filed :nd placed on .ecord. The

authenticily js not in d,spute. Hence, the complaint can be decided on the

basis oltheses undisputed documcnts.

lurisdiction of the authority

Thc authority observed that it has territorial as well as subject natter

ju.isdiction toadjudicate the presentcomplaintfo.the reasons given below

E.l. Territorial iurisdiction
As per notificahon no. 1/92120t7-7lCP dared 14.72.2017 issued by Town

ard Country l,laonnrg Departmenl thejurkdiction of Real Estate Regulatory

Aurhority, Curugram shall be entire Gurugram Districi lor all purpose with

ollices situnled in Gurugram. In the present case, thc prolect in question is

siturted within the planning area of Gurugram District, therelore this

aurhority has complete territorial jurisdiction to deal with the present

E.ll. Subicct mattcr iurisdiction
Se.tion 11[4][a) ol the Act, 2016 provides that the promoter shall be

r.rr)oDsiblc ro rhe allortee as per asreement aor salc. section 11(41[a) is

ref roduced as hereunder:

t0.

(u) be responsibk far oll abligotions, respohsibnities ond functions
rndu rhc ptovsions ofthis A.t ar the tutes and resulottans nade
Lher-"utu1e. tt o rhe allortces os per nrc osreenehtlot sote, or to the
osotnha, rfullouee\ o\ the Ldte D t! be, till the canveyohce al alt
thc upodnrehts, ploBot butldnllts,os the cose ho! be to the ollattees,

tlE con nan oreds ta the osociotion of ollotteet or th. conpet.nt
authaatr, os the cosena! bel
section j+-Functions olthe Authoriu:
34(n ofthe 

^ct 
p.ovides to.nsute codpliance ofthe abligationscost

upon the ptuh.ters, the allottees ond the reol estate ogents unde. this
A.t ond the rLlesand.esunttuns ho.te thercLndcr

t
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So, in view of the provisions of the Act quoted above, the authority has

coDrplere jurisdiction ro decide the complaint regardjng non compliance of

obl'gat'ons by the promoter leaving aside compensation which is to be

d.cided by the adjudicating officer ifpursued by the complainants at a later

st.r8e.

Findingson thc obic.tions raised bythc rcspondent:
Ir-l Obie.tion regarding compla in t bci ng barred by Limitatiod.

5o f,rr as the issue oflimitation is conccrned, the Autho.ity is cognizant ofthe

lkN that the law oi limitation does not strictly npply to the Real Estat.

Rcgulation and Devclopment Authorily Act of 2016. tlowever, the Authority

urrder section 38 ot thc Actol2016, is to be glrided by the principle oinatu.al

tustice. It is universally accepted maxim and the law assists those who rre

vrHil:rnt, not thos( who sleep over their rights. lherefore, to avoid

opportunistic and frivolous lingatjon a reasonable period of trme needs to

bc.rrjvedat fora litiganttoagitatehis right ThisAuthorityof thevi€wthat

thrcc years is a reasonable tinre period ior a litigant to initiate litiSation to

prcss his rights under normalcircumstances

l:i. li is aho obscrved lh.rt thc Hon'bls Supreme Cou( in its order dated

10.01.2022 rn MA No.z1 of 2022 of Suo Moto wri! Petition Civll No 3 of

2020 have held that the period from 15.03.2020 to 28 02.2022 shall stand

cr.luded for purposc oflimitation as may be prescribed under any senersl

or special lnws in respect ofalliudicialor quasi-iudicial proceedings.

l,l ln rhe present matter the causc olaction arose on 27.12.2022 when the oilcr

of posscssion was made by the respondent. The complainant has filed the

prcsentcompliinton 25.09.2024which is 1 yearB monthsand 28days from

thc date of cause of action. Thc ,^uthority is of the vielv that the present

.onrplaint has been hlcd within a rerso:lnble time pe.iod and is not ba.red

t1

F,
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F,ll obj.ction rcg.rding complainant beitrg "lnvestor" and not

l hc respondent has taken a stand that the complainants are investorand not

consumers Therelore, they are not entitled to the protection ofthe Act and

also not entitled to tile the complaint under section 31 of the Act. The

rcspondent also submitted that thc p..amble ofthe Act states that the Act is

cnrcted to protect thc interest of consumers of the real estate sector. The

Audrority observes that the respondent is correct in stating that the Act is

cnacted to prorect the interest of consumers of the real estate sector. It is

s.uled principle of interpretation that the preamble is an introduction of r

statutc and states nrain aims & objects of coacting a statute but at the same

hnrc th. preamble cannot be used to deaeat the enacting provisions oathe

A.i [urthermore, it is pertinent to note that any aggrieved person can file a

conrplarnt agarnst drc promoter itthc promotcr contravenes or violates any

provisions ol the Act or rules or rcgulations made thereunder. Upon careful

pc16alolall dretermsandconditionsoitheapartmentbuyer'sagreemen!,

ir is revealcd that the complanunts are buyer and paid total Price of

Rs.24,64,798l- to thc promoter towards purchase ofan unit in its projcct

Al this stage, it is important to stress upon the definition of term allottee

undcr the Act, the sanre isreproduced belowfor ready reference:

''2(d) attattce' rt retotion to a rcot 6tok Prokct nea s the pertun ta
whon o ploL oportn)ent at building, o: the .ase not be, hos been

ollottl\l, taltl (whether o\ Leehotd ot leo\ehoht) or otheM6e
tanrated b! rhe pronde., ohd ihclLdes the petsoh |9ha

subsequently ocqutet the \oid ollotnent thtnugh sdle, transfer or
athetutse blt does nat nclude o pernn to whon such Plot,
apartnent ar builtling,os rhc case no)' be, is given on rent:

l6 ln vi.w of above mentioned definition of "allottee" as well as all the te.ms

and conditions ofthe apartment application for allotmcnt, it is crystalrlear

that the complainant is allottee as the subject unit was allotted to herby the

promoter. The concept of investo. is not defined or referred in the Act. As

Page 13 ot23
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per the definition given under section 2 oithe Act, there willbe "promoter"

and'allottee and there cannot be a party having a status of"investor". lhe

Nllharashtra Real Estate Appellate'l ribunalin its order dated 29.01.2019 in

al)peal no. 0006000000010557 titled as M/s srusltti Sangam Developers

Pvt Ltd. Vs. Saruapriya Leasing (P) Lts. And onr- has also held that the

co Dcept of investor rs Dot defined o r relerred I n the Act. Thus, the contentio n

of promoter that the allottee being investor is not entitled to protection of

this Act also stands rejected.

F,lll, obic.tion regardi.g delay in.onstruction duc to certain lrorce
majeure circuNstances.

7. l he respondent has raised a contention that the construction ofthe project

was dclayed due to force majeure condit'ons such as outbreak ofCovid 19

prndemic. Since there were circumstances beyond the control of

rcspondent, so taking into coDsidcf.rtioD the above mentioned facts, the

rcspondent be allowed the period during which h,s construction activities

c! e to stand stj1l, and the said p€riod be excluded while calculating the dus

drr..ln the present ca se, the 'buyer's agreement'was executed between the

prrries on 28.04.2014. As per clsuse 7 of the aS.eement dated 28.04.2014,

thc respondent had to ollerposs.ssion ofthe unitto the co mplainant within

n pcriod of 36 (Thirty Six) months from the date ol commencement of

construction ol the proiect. Also, a grace period of 180 days is agrecd

b.nveeD the parties over aDd abovc the said period of 36 months. As per

rcs pondent's subnrissio n in rts rePly at Page no 75 ol reply, the respo ndent

hrs stated that the casting of rait of the entire project commenced on

1612.2013 thus thc date of stat of construction uas 16.12.2013 'lhe

p.riod of 36 months rs calculatcd tronr the date of comncncement of

corrstruction i.e., 16.12.2013 also, dre grace period being unqualified is

srxnted in favourofthe respondent. As per clause 7[b] the parties asreed lor
Pagc 14o123
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an additional grace period o1180 days, over and above the grace peflod of

180 days. The relevant clause is reproduced below,

'7(b) rhc 
^ttottee(s) 

rnde\tdn.ts and osrccs thot canpon! shott be

entitlctl to an extension perio.! ol 140 (oae hundre.l oad eight!) business
dals over the soid period oJ36nnnths (thc Crucc penod ),lar handtn!
orctthc passesion ofthe Unit tothe dllattceq lfthepasestan afthe Unit
gets IutLller dektled due ta ot)! teosan ond/ar.anditions/events whjch otc
unfo.e\eeuble then the Cahpun! shott be.ntitted toon odditionol gmee

Oeriod oI 1A0 (one hun.lred ond eighty).toys (the "Additional cmee
Perio.l ) over and obove the roid Gro.e Perior,.

Itl 'lhus, the duc datc ol possession co cs out to be 16.12.2017. 'l'he

rcspondent has strted that respondent had apphed to the concerncd

srarurory aurhority vide letters dared 15.12.2018 and 03.04.2019 for

anrendnrent/revision in building plans and the revised building plans had

bccn sinctioncd by the conccrncd strturory authority on 11.05.2020 vide

Mano No. ZP 661/ID(RD)/2020/7821 and the lime consumed by the

.urhorities iD sanctioningthe r€v,sed buildingplansis beyond the controlof

th..espondent and therefore, the sai.ltime period must not be construed as

ad.lay Furthcrmore, therespondcnt hadalsonrade t)aym ent ot substantial

inbunts to drc conccrned authorrtres in order to avail the TraDsit Oricnted

Drrelopment (ToD) beneflts and get the approvals with respect to revised

building plans. Vide letter dated 06.07.2017, the respondent appli€d to the

l)rcctor, Torln & Country Planning Dcpaftment, Haryana, Chandigarh lor

incrcase in IAR ironr 175 to 350. The in pnn.ipal approval tor grant of

bcDcfit undcr TOD policy for enhanccment of FAR had bcen granted to the

rrsponde.t on 22 03.2018. Subsequcntly, final pern)ission with respect to

b.nrtit under'lOD policy for cnh.rnc.Drcnl of FAR hxd been granted to the

.csponden! on 06.02.2019. The rcspondent is seeking exclusion ofthe said

p. riod that h as bee n taken by the authoritres to get the app rovals for reviscd

building plans. The Authority rs olth. vicw that the said period as aforesaid
Page 15 ol23
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nrentioned hds not been decla.ed as "zero-period" by the competent

authorities and a grace period of 180 days overand above the promised due

drle and nlso, ndditionalgrace period o1180 days has already been provided

to the respondent. Irurther, thc rcspond.nt has statcd that due to the

oLrlbreak of Covid 19 the project was stalled. Since, the due date of

possession !!as prior to the coming of Covid-19, no lurther extension is

Erintcd to thc respondent.

FiDdings on thc r.licfsought by thc co,nplainant.
G,l Dircct thc respondent to pay delay intcrest @ lAyo p.m. starting

from l-cbruary 2016 till possessio! of unit as penalty to
complainant towards dclay in hatrdlng over the prop€rty in

C.ll Direct the respondent to handover possession ot unit duly
complctcly ir all respect i,c. in habltable .ondition .nd ih
.onfor ity ofthe sp€cincation to thc complainants as expeditiously

Thc above sa reliefs are inierconnected, thus are bei.g dealt together h
th. p reseDt complar nt, the complainant booked a unit in the prolect namely

'lhe cityscape", being dev€loped by the respoDdenl in Sectorl04,

C r rugram. Th c complainant was allotted a unit bearing no. 040/4, in Iower

I,I.rse I,on Cround I.loor,inthe project"The Cityscape" situated insector66

or the respondent for a sale conrideration ofRs28,93,800/ and they have

frLd a nnn ot R\21,64,79t3/ Lill (i.rtc. 'lhc buycrs agreement dated

2Ll !4.2014 Nas ex.cutcd betlveen lhe partres.

In thc present conrplaint, the complainants intend to continue with the

ptulcct and are secking delay possession cha.Ses as provided under the

Droviso to scction l fl( ll of the A.t Sc. l tJ(1 1 proviso rcads as under,

Section 1A: - Retum oJ omount on l @mpdtudon

''tl the pnnoEr fdib to conplete ot is unoble to give poesion ofar
dpottnent, plot or buildins, -

A
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Prorided thot whete on o ottee does not tntend to wthdraw frcn the
pr.ied, he sholl be poid, b! the prcnotet interen lor ever! month al deloy,
ttllthe honding over olthe possesion, at such mte as no! beptesctibed."

21 Ducdate ofhandingove. possession and admlssibility of grace pe.iodl

As per clause 7(al of the agreement dated 28.04.2014, the respondent was

obligated to complcte the construction oi the project and hand over

possession ot the subiect unitwithin a p.riod of 36 months irom thedate of

conrmencemcnt ofconstruction oithc project i.e., the date on which ralt of

thc cntire project nrust be casted. l.urlher, as per clause 7[b] oa the

agreement dated 28.04.2014, a grace period of 180 days has been agreed

overand abovethe said period ol36months between the parties. Further as

per clause 7(b) of the agreement dated 28.04.2014, an addit,onal gr.rce

p.riod oi180 days was agreed between the parties over the above thegrace

period.The sard clause is reiterated below:

POSSESSTOA'

(b) The ttlo$ee(s) undeBturds anl uqree: thot Conp.n! ntoll bc entttled ta an

exreneon pa bd al 1A0 fu ne hu hdred nnd eght!) busihest luys over the soid pettad

al36 tnonthr (the "aroce Period ),lot hordhs over the posesion al the Untt to

the AlloLtee(r. il thc posesion ofthe UhtgetoJurthet delaled dueto ony reo\an

ond/at hnditi.rs/evcnts whi.h are unlbreseable thcn the Cohpony \holl be

enttle.l to on otldnianal grace p iad of ttlo (one hundted ond eighE) business

t)oys (the A.lditionalcrace period ) avetohd above thc sotd Crace Pe.ntd

22. As per respondenfs submission in its reply at page no. 75 of reply, the

rcspondent has stated that the casting of .ait ol the entire project

coDmenced on 16.12.2013, thus thc date ol start ol construction was

16 12.2013 The pcriod of 36 months is calculated from the date of

conrmencemcnt ofconstruction ie., 16.12.2013 aho, thc g.ace period being

Lrrquahried is granted in favour of the respondent. As per clause 7(b) the

parlies agreed lor an additionalgrace period o1180 days, over and abovethe

sracepe.iod o1180 days.As pcrrespondent's submission in its replyatpa8c

A
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the marginalcost oflending rate I

k.-il;'u"=t"rror4l

i.e.,24.O7 .2025
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no.70 ofreply, the respondent has stated that the cast,ng ofraft ofthe entire

project commenced on 16.12.2013, thus the date ofstart olconstruction was

16 12.2013. The period oi 36 monlhs is calculated from the date ol

comm.ncement olconstruction I.e., 16.12.2013 also, thc grace period being

uDqualilied is sranted in favour of the respondent. As per clause 7(bl the

pa.ties agrecd for an additionalgrace period ot 180 dnys, overand above the

gr.cc period o1180 days. Thus, thc du. date ofpossession comes out to L,e

1() 12.20t7.

.'ll. Admissibilityofdelay possession chargesatprescribed rate ofint€r€st:

1hc complainant 
'ntends 

to con!inue $,ith the project .rnd is seekjng delay

possession charges. llowever, proviso to section 18 provides that where an

allottee does not intcnd to withdraw from the project, he shallbe paid, by

thc pronrot.r, interest lor every month ol delay, till the handing over oi

possession, at such ratc as may be pr.scribed and it has been prescribcd

under rule 15 oithe rules. Rule 15 has bcen reproduced as under,

Rule 1s- Pres.nbed rate oJitterest lP.ovituto se.tion 12, ection 1A
ond sub4ection (4) dnd subsectton (7) ol tection 191

[1) 1o. the purpase of p.ovtsa to sectian 12:section 13:ond sub.v.tions
(4) und [7) olte.tion 19, the int?]e\totthenteprcs.tlbed'shal|bethe
stotc l3onk al lndio highest margittolcottoflending.ote +2%,

P.avnled thut in cose the Stote Bunkallhdio natgihol.on ollendihg nte
(MC|,R) isnoL in use, )t sholl be teplaced b, such benchnark lendins rdtes
whtch the Stote Itahk of lh.lia no! fiN lron tine to tine for l ding to the
geherotpublic.

24 lhc legislatu.e in its wisdom in the subordinate legislation under the

provision of rule 1s of the rules, has determined the prescribed rate of

intcrest. The rate olinterest so deterDined bythe legislature, is reasonable

and ilthe said rule is followed to award the interest, it wille.sure uniform

pr.rctice in aU the cases.

e State Bank of

in shor! 14CLR)
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is 9.10%. Accordingly, the prescribed rate of int€rest will be marginal cost of

lending rate +2Yo i.e., 11.100/6.

26. The definition of term interest' as denned under sechon z[za) of the Act

provides that the rate of interest charge.ble fiom the allottee by the

promoter, in case ofdefaull shall be equalto the rate ofinterestwhich the

promoter shall be liable to pay the allottee, in.ase ofdelault. The relevant

sertron i5 reproJucrd belo$:

o

tii)

ComDlaintNo.45T0of 2024

/- '1"'c'plore. rnrcresl on rhe dela) pdymFnrs from the (ompldindnl shrll be

'Izo) inkren,nednsthe totesalinterenpolable b! thc prcnote. o. the
ollottee, as the case ho! be
Explanation t-or thc pu.pase alths clouse
the rot.olntc.eachatocahl. tatn the otlaxce by the pramoter,tn.a*af
.telautL \hatt be equatto tht tt rtlht.tc!which thcprcnotet shollbe
hablc to pdj the ollottee, tn Lose ol deluutt:
the rreren polob1e bt the pranater ta the ollottee sho be fram the dute
thc pramoter rece'ted the anouht or ah! port thereal till the date thc
unlounto. ro.ttheteola d in terest thercon 6 reJun ded, ond the ihte.est
polablc b! n)c o oxee ta the protnater sholl be hon e dote the allattec
d.lruh't po\tu1rtutt'r'-- ' ttt- t,. da ett i p1.d

chrrged at the prescribed rate i.e., 11.10% by the respondent/p.omoter

which is the same as is being granted her in case oi delayed possession

chnrges.

2ll on .onsiderrtion of the documents avail:rble on record and submissions

nrrde by the pa.ties regard,ng contravcntion as per provisions oftheAct, the

arirhority is satisficd that the respondent is in contravention of the sect'on

ll(41(al of the Act by not handins over possession by the due date as per

th. asreemenl 8y vi(ue of clause 7 tal and tbl of the agreement dated

28.04.2014, rhe due date comes out as 16.l2.2017.occupation certificate

rvrs granted by the concerned suthority on 28.11.2022 and thereafter, the

possession ofthe subject unit was offcred to the com plainart on 27.12.2022

Copics of thc same have been plac.d on record. lhe Authority is of the

.onsidercd vicw that there is delay on thc part of the respondent to ofier

/A



possession ofthe subject unitand it is fai,ure on partofthe promoterto tulfil

its obligations and responsibilities as per the buyer's agr€ement dated

28.04.2014 to hand over the possession within thestipulated period.

29 Scction 19(101 of the Act obligates the allottee to take possession of the

iL
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sublect unit lvjthin 2 months from the date ol reccipt of occupation

cerliticite. 1n the present conrplaint, the occupation ce.tificate was g.anted

by the competent authority on 28.11.2022. The respondent oflered

21.12.2A22, so ttcanbe said that the complainant came to know about the

occupatioD cerhficate only upon the date oioffer oiposscssion. Thereforc,

in !he rnterest oi nalu ral just'ce, the complainant should bc givcn 2 months

linre from the date ofoaler of possession. These 2 months of reasonable tinre

is t)rinE given to the complainantkeepingin mind that even after intimation

01 poss.ssion practically shc has to arange.r lot oflogistics and requisitc

do.unrents in.ludinE but not limited to inspectjon ofthe completely finished

unrt but dris rs subjectto thatthe unit being handed over at the time oataking

possession is in habitable condition. It is lurther clarified that the delay

possession charges shall be payable from the due date of possession till

a.rual handing over ol possession or offer ol possession plus two months

wll .hever is earlier.

:10. Accordinqly, the non'compliance of the mandate contained in section

11[4](al read lvith scction 18(1) olthc A.t on the part ol the respondent r
csLablishcd. As such rhe complainant rs cntitled to delayed possession at

pr.scribed rate olinterest i.e., 11 10 % p.a. w.e.l. 16.12.2017 till the expiry

ol 2 months lrom the date of offer of possession (24.12.2022) wh,ch comes

our to be 24 02.2023 as per provisions oisection 18[1] of the Act read with

rulc 15 oithe rules and section 19(101 of the Act. Further, the respondent is

tv
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directed to handovcr possession ol thc unit to the complainant within a

pcriod ol30 days of this order

c,lll Dire.t the respondent to give the details ofthe unit as per the PLc and
also thc siz. ofthc said unit,

:l1. 1'he Authority observes that as per Section 19(11 of the Act, the allotlee G

cntitled to obtain in to rmation rc lating to sanctio ned p1ans, layout plan alo ng

wi(h specifications, approved by the competent authority and such other

inlornration as provrded intheActorrules and regulations madethereund.r

or the agrcenrcnt for sal. signcd with the promoter. Iurther, as per Section

1 I [.1)ta] ol thc Act, 2016, the promoter is responsible lor all obligalions,

r.sponsibilities and tunctions under the provisions ofthe Act or rules and

r.Sul.tions nrrde lhereunder or the agreeDent ior salc. Therefore, in vicw

oitle above, the respondent/promoter h drrectcd to provide speciflcations

rcgxrding unr! in question to the comdsinants/allottee within a period of30

days from thc date ofthis order.

c.lv Dire.t th€ rcspondcnt to Bive the d€tails of the rate chargcd
regarding the maitrtenanc€ of the allotted unit and
revise dre rate for hrintcnance as Rs,21/- Pcr sq. ft. is exorbiiant

32'l'hecomplarnantsarcsoughtdrereliefthattherespondenttogivethedetails

ol rhe rate charged regarding the coDrmon area maintenance olthe allotted

unrl and revise th. rate lor rnaintenance as Rs.21l- pcr sq. ft Hence, lhe

rcspondent is drrectcd lo charge the common area manrienance iD terms of

th. buycrrs agrcement dated 28.0,1.20i4

G.V. Dire.t thc rcspondent to pay an amount of Rs.1,00,000/ as
.ompensation towardsmentalagony.auscdtothecomplain.nt,

G.vl Dircct the rcspondent to pay l€gal expens.s of Rs.1,00,000/
incurred by thc.omplainaDt aloDg wth other charges,

li.l. Thc .omplanrants are seekrng thc abovc mentioned reliefs wr.t

coDrpe.sation The rlon'ble Supreme CouIt of lndia in Civil Appeals no.

67 1.145 679 of 2021 titled as M/s Nev'tech Pronoters and Developers Ltd.

ComDlainr No 4570 of Z024
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V/s State ol UP (Supra) has h.ld that an allottee rs entitled to clarm

corlpensation and l,tigation charges under Sect,on 12, 14, 18 and Section 19

which is to be decided by the Adjudicating officer as per Section 71 and the

qurntum ofcompensntion and ljtigalion chnrges shallbe adjudlcated by the

adludicating officer having due regards to the factors mentioned in Section

72 therefore, the complainant may approach the adjudicating omcer for

s..king the relielof compensation.

lL Directions oftbe Authority

11,1. llcnce, thc Authority hereby passes this order and issues the iollowints

dircctions under section 37 ofthe Act to ensu.e compliance oiobligations

..r!l.d upon the promoter as per the fuDctions entrusted to the Authority

undcr scction 34[0 ofthe Act:

i. The respondent is dnected to pay interest at the prescribed rate of

11.10E0 p.n. for every montlr of delay fron due date of possession i.e.,

16.12.2017 tilldre date olvaUd offer of possession plus 2 months after

obtaining occupa t ion certificate fronr the competent authority or actual

handing over ofpossession, whichcveris earlierj at prescribed rate i.e.,

11.10% p a. as pcr provjso to sect,on 18(1) oithe Act read with rule 15

ii. The rate ol interest chargeabl. fiom the allottees by the promoter, in

case oi dehuh shall be charged at e prescribed rate i.e.,11.100/o bythc

r espondent/ p romoter which is the same rate of interest which the

promoter shall be liable to pay the allottees, in case of default i.e., the

delayed possession charges ns per secnon 2(za) ofthe Act.

iii. Ihererpondent is d irected to provrd e a n updated statement of accounts

to the complainants within a period of one week from the date of this

PHARERA
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order and thereafter, the complainants are directed to pay ourstanding

dues, ifany, after adjustment ofinterestfor the delayed period.

iv The respondent is directed to handover physical possession olthe unir

to the conrplaiDaDt within 30 dntrs oI this order. The respondent is

lurther directed to execute conveyance deed in iavour of the

complainant in terms oisection 17(11 olthe Act of 2016 on payment ol

stamp duty and rcgistration chargcs as applicable, within 60 days ofthe

v. The r€spondent is directed to provide specifications regarding unit in

qucstion to the complainants/allotte€ within a period of one month

hom the date oithis order.

v'. 'lhe respondentshallnotcharge allyrhjng lrom the compla,nants which

rs not lhe part ol the buyer's agreement. The respondent is also not

entitled to claim holding charges irom the complainants/allottees :t
any point of tinrc even after being part ofthe builder buyer agreement

xs per law settled by Hon'ble Suprcme Court in civil appeal nos. 3864

3889/2020 decided on 14.12.2020.

i5. Corrplaint as well as applications, iiany, stand disposed ofaccordingly.

36. Iilc be consigned to .egistry.

?E.
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(viiay KU6ar coyal)

Haryana R€al Estate
Regulatory Authority,

Gurugram

Dated: 2,1.07 202 5


