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Complaint no 478 of 2022

ORDER
I. Present complaint was filed on 24.03.2022 by compiainant under
Section 31 of The Real listage (Regulation & Development) Acl
2016 (for short Act 0l'2016) read with Rule 28 of T'he Haryana Real
Istate (Regulation & Development) Rules, 2017 [or violation or
contravention of the provisions of the Act o 2016 or the Rules and
Regulations made there under, wherein it is inter-alia preseribed that
the promoter shall he responsible w fulfill all the obligations,
responsibilities and functions towards the allotee as per the terms
agreed between them.,

(==

A. UNIT AND PROJECT RELATED DETAILS
2. The particulars of the project. details of sale consideration, (he
amount paid by the complainant, date of proposed handing over the

possession. delay period, il'any. have been detailed in he ollowing

table:
S. No. Particulars | Details
Lo [Name of the project [Tuscan Heights™ located at Kundli
| Sonepal
2. RERA registered/not |[Jn -registered
registered
| 3. |Unit no. "I'—Zf’IE{H
4. [Unit arca |]39(} 8q. [L( initially)
I
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| 5. | Revised areg

| 6. |Allﬁlmum letter

| dereement
| 8. Deemed date of
l;mssuss lon

[0, Iﬂ. mount paid by
|cm11pluinamt

I ‘nl'm:n:mlnl

| 7 ]IJ;llc:)f'aparlnmnl buyer

Complaint no. 478 of 2027

1654.1000 sq. 1,
27.07.2011
30.07.2012

_I3ﬂ.ﬂ| 2015 fas per clause 307

| Clause 30

| “if the possession of the Apartment iy g
L."efr{l-'ed bevond a period of 30 monthy

rom the date of execution hereof anet
the  reasons  of delav are solel
L:f.frih.f.rfr.'fh"e to the wilful nealect or
Lffﬁ}?.rufr of the Company they Jor every
mem of delay. the 'urchaser shall be
L’J.’Hﬂ"f’{f o a  fiviel montil
lc'umpr:r.mﬁrmfdf.rn;rn_s:. wepenalty.,.

9. |I§asia.: Sale Consideration | Rs.34.00.635/-( as pur apartment buyer

ngl'cumunl]
| Rs. 45.64,168,72/-

Il |t1}i'l'=:r lor fit out pn.»:sus:qiun| 06.03.2018
along with final stalement |

12 INOC for handing over 16.04.2018
| possession
| 3. |I’u:-'..~:u.=4:4iun certilicate | 13.07.2018
‘ 4, I('J::cupulﬁm certificate [Nul received

B. FACTS OF Tng CASE AS STATED IN COMPLAINT

B

Facts ol complaint arc

that complainant was allotied o unit no,

1-2/1204, admeasuring arca 139() 8q. [t in the respondent’s project

namely “luscan Ieights™ 111 City. Kundli, Sonipat vide alloiment

letter dated 27.04.2011.
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Complaint ne. 478 ol 2027

4. Apartment buyer agreement was exceuted on30.07.2012 and in

L

6,

terms of the said agreement, construction linked plan was opted and
il was assured by the respondent that the Superarca meusuring 1390
Sq. leet will be handed over to the allotee within o period of 30
months from the date of exceution ol the agreement and thuy
deemed date of possession was flixed for January 2015,

That the payments were made as per periodical demands riised by
the respondent and at no point of time the payments were delayved
and alter the expiry of the deemed date of possession. (he
complainant repeatedly visited at the olfice of the respondent 1
cnquire about the actual date ol possession as well as status of
obtaining the occupation certificate and completion certificae with
respect ol the project namely "T'DI ‘T'uscan Heights", Tlowever,
neither any actual date of possession was conveyed. nor status of
completion and Occupation certificate were ever communicated (o
the complainant at any point of time in an adamant manner without
any lear of the laws of the Jand,

Vide fetter dated 06,03.2018 respondent offered [it out possession to
complainant along with demand letter of R8.9,04 944,50~ also
respondent arbitrarily inereased unit area [rom [139() St o
1654.1000 sq. 1. which was which was protested by the complainan

vide its emails dated 12.03.2018 and 21.03.2018 respectively, Aller

i‘ug_fl.:-lnllﬁz %



Complaint no. 478 of 2022

receiving the protest letter of the complainant, the respondent hag
offered a flat discount o' Rs. 3.61.000/- alongwith interes) of Rs.
8,109.539/~ under the hand written note of one Sh. 1R v Ardra on
behall” of respondent company at s registered ollice, which Wils
duly paid by the complainant under protest vide receipt dated
24.03.2018 for a sum @[ R$.5,43,945/- on account of non-existing
so-called enhanced arca charges as well g receipt dated 21.03.2018
for a sum of" Rs, 50,000/ on aecount ol non-existing so-called club
membership charges and accordingly an email ackiow ledgment
receipt dated 27.03,2018 was issued in favour of the complainan, by
the respondent, Complainant made these payments duc Lo 1he threa
of cancellation of unit and forefeiture ol booked amoun:.

I'hat subsequently  possession of the flat was given 1w (he
complainant on dated 13.07.2018 on the spot along with final
statement ol account showing the final DI A/C balince as NI,
When the complainani measured the covered arca ol )¢ Hat, it wag
merely about only 1000 Sq. feet only, thereby erystal clear thay the
ahove said super ared was inerease arbitrarily (0 exton 1he
complainant.

That the complainant had complained to the respondent [rom (ime to
lime regarding so many illegalitics vide its emails dated 20.06.2018

and 20.12.2019 res cetively, but no replies were given by the
p 3 p £ L
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Complaint no. 478 of 2072

respondent in a pre-planned manner with a scheming mind W further
harass the complainant for no limits,

Y. That there is no maintenance, cleetricily connections. wiler supply,
allotment of paid car parking slot. sewagc system. ctes in the said
projeet and the buildings and units are in a very bad state and thus.
completely unsale and not [it for living. I'urther, complainant (ailed
Lo get sale deed registered in favour of the complainant il dute
since the said date of possession dated 13.07.2018 and Fiiled 10 gl
occupation  certificate. completion certilicate, and NOCs  [rom
various Government Departments il date,

1.

—

Ihat the complainant was loreed 1o take possession 1 avoid the
imposition ol lurther interest as per letter dated 06.03.2018 and
ultimately the complainant having no other options. got i1 oul
possession ol the unit in question on dated 13.07.2018 with
assurances that entire grievances such as delayed compensation of
mterest, club charges, charges of fictious super measurement ares
and completion ol projeet along with other charges in 1erms of
apartment buyer agreement dated 30072012 will pe shortly
considered  and accordingly lullilled to the satisliction of (he
complainant in all respeels whatsoever, but all in vain and again
proved 1o be lalse promises on the part ol the respondent,

L'l That the respondent redress his grievances by way ol personal visits
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Complaint ng 478 of 2027

during the entire period of pandemic sinee 21122019 to il date
and requested every tme to redress entjre grievances as mentioned
hercinabove, but (he officials of the respondent always (lked ruclely
and threatened 80, wherever the complainant wanis Lk approach,
Unfortunately, still nao [ruitlul purposes came out. henee o lepal
notice ol demand dated 18.01.2022 was served upon the respondent
through cmails dated 18,01 2022 and speed post dated 19, 12022

C. RELIEF SOUGHT
Complainant in its complaint has sought lollowing relicls:

a) This Hon'ble Authority may Kindly pass an order fir piyment of
nterest @24% pa. on account ol delay in handing over of Lhe
possession from deemed date of delivery i.c. January 2015 10 ()
actual date of receipt of possession i.c. 13.07.2018 on (he lotal
amount paid by the allotee to the tune of Rs. 51.01.212/ a4 per the
conditions laid down in the apartment buyer agreemen:.

b) This IHon'ble Authority may kindly pass an order for relund ol 4
sum ol Rs.5.43.945/- extorted by the respondent in (he name of
enhancement of so-called NON-exXisting super arca gs per the details
mentioned at para no, § of the bricl facts along with interes; 24 %
DL

¢) This [on'ble Authority may Kindly pass an order for refund ol a

sum ol Rs. 50,000/~ extofted by the respondent in the name 0l so-

M
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Complaint no 478 of 2022

called club membership charges along with interest (@ 240, o TN

d) This Hon'ble Authorily may Kindly pass an order 1oy award of
compensation (o the tune of Rs.50.00.000/~ on account o] liacing
deute mental trauma, harassmeny. fancial losses. loss of interest
and agony in favour of the complainant and against (he respondent.

¢) This Hon'ble Authority may kindly pass an order thereby directing
the respondent o register @ proper sale deed in Lvour of the
complainani immediately against pavment of’ stamp duly o the
tune ol Rs. 1,63.400)/-

[} This Hon'ble Authority may kindly puss an order therebsy directing
the respondent 1 maintain the hasic neeessitios required  or
dignified habitation of' (he complainant in the property in all
respects whatsoever.

£) This Ion'hle Authority may kindly pass an order thereby directing
the respondent to allot (he booked parking space namned s VK-
l/Covered vehicle parking for which the complainant paid
whopping sum ol Rs, L.96.,000/-

h) This Hon'ble Authority may kindly pass any other oraer which this
Authority may deem it and proper.

D. REPLY SUBMITTED ON BEHALF OF RESPONDENT

Learned counsel for the respondent liled detailed reply pleading

therein: Wy
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Complaint no. 478 of 2022

12, That due 1o the reputation and prestige of the respondent company .
the complainant had voluntarily invested in the project e, " 'usean
Heights" of the respondent company near DI mall in Luscan iy,
Kundli. Soncepat. Haryana,

13. That the respondent company vide its letter dated 09.05.201.4 had
applied 1o the Dircetor General of Town and Country Planning.
Haryana. Chandigarh for grant of occupation certificate of sroup
housing colony measuring 22.864 acres which was | part of the
restdential ploted colony covered under, inter alia, license No. 177
o 2007 falling in the revenue estate of Kundli. Soncpat. | Liryvana,

14 That the provisions of the RERA Act, 2016 are () be applied
prospectively. oceupation certificate was applied by the respondent
company way back in 2014, therefore., the present complaint is not
maintainable and falls outside the purview of the RIRA Act The
RERA Act came into efleet in 2016 and cannot be held 1 be
retraspective in nature,

I5. That complainant has signed the non objection eerilicatc dated
16.04.2018 alier their ful) satisfaction with the wnit i question,
lurther. It is evident that the complainant afier duly inspeeting their
unit cleared all the dues. signed the non objection ¢ertificate and
accepted the physical possession of the unit way back in 2018,

Furthermore, even the possession certilicate has been issucd o
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Complaint no 478 of 2022

13.07.2018. Therefore, now alter a delay of more than 4 years [rom
the date of accepting the possession. (he complainant  cannot
approach this Ld. Authority.

16 That the handing over of the possession has always been entatiy e
and subject o foree majeure conditions as duly mentioned under
clause 30 of the agreement and the complainant was aware about (he
same at all times. Thus, the complainant cannot be allowed 1o Fatisg
wrong, lalse and [rivolous claims especially when conplainant has
alrcady aceepted the possession and are residing in the said unif,

7. That all the demands made and arca increased is consi eni with the
Llerms and conditions of the agreement exeeuted between the parties
and the complainant cannot run away [rom her obligations. Further.
the super arca has always been tentative and the same 18 finally
caleulated afier the construction oF the building is complete, e
complainant was aware about (he said fact that the arcu is tentative
as the same has been incorporated in clause 7 of the dgreement as
well as reproduced below:-

“Pidn the evenr of any increase or decrease 1o fhe extent of
10% to the agreed areq of the dpartment, diwe 10 witcratiog oy
aforesaid, the adiustment in the pavments shal! be made as
per the basic vate as mentioned in Clause 2 above. However,
if the increase or decrease iy more than the extent of 10%,
then it shall bhe the company which shall have the sole
discretion to Jix the rate for such an INCECase or decroase.
Further if due 1o change in the lavou Plan of the Colon or
on-account of any other alterations, the | rartinent  vets
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Complaint no 478 of 2022

distocatediomitted. then it shall be open for the Py Metser fo
opt for a substituted Aperriment s may be oflered by he
Company, In case the Purchaser is ot Willing 1o opt for (e
substitited allocation of Apartment or in case 1) Apentarent
s omitted or the Company is wnable 1o handover the sime
the Company will be liahle 1 refund only the amount 1 Ceived
Sromt the Purchaser overds the TSC for the Apartaent along
With a simple. interess (@Y% p.c. which shall he coleadated
Srom the respective deates when the company has etually
received the money i iy account. Ne further conypensation aof
any sort shall be payahle by the ¢ ompany. "

I8.That the complainant has been sleeping over its obligation 1o pay the
outstanding amounts (o (he respondent company, despite repeated
reminder letiers sent by the respondent company o the complainant.

19. That the present complaint is barred by limitation as th complainanl
has been sleeping over it rights [or more than 4 years,

E. ARGUMENTS OF COUNSEL FOR COMPLAINANT AND
RESPONDENT
During oral arguments learned counsel for the complainant and
respondent have reiterated drgiments as mentioned in their writien
submissions,

F. OBSERVATIONS AND DECISION OF AUTHORI Y

20, Authority has gone through the rival contentions. o fight of
background of the matter ag raptured in this order and also
drguments submitied by both partics. Authority obscrves that there

18 no dispute with respect 1o facts that a unit was booked b
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Complaint no 478 of 2022

complainant in the respondent's  project namely  Fuscan ity

(Heights), Kundli, Sonipat in the year 2011 unit oL 1=2/1204

measuring 1390 sq. leet was allotted (o complainant v ide allotmen

letter  dated  27.07.20171: apartment  buyer's  agrecment  daned

30.07.2012 was executed between the partics and  complainant had

paid Rs.45,64.168.72 /- as oLl sale consideration.

21.0n perusal of complaint, it is observed that complainant have three

main grouses against the respondent promoter, as illustrated below -

i,

That afier a delay of dpproximately  three  veary
respondent promoter had ofTered (it out POSSESSION ¢l
demand letter™ dated 06.03.2018 and that oo withow
obtaining vceupation certilicate  from the competent
authority.,

That vide “offer for fit out possession cum  demand
letter™ dated 06,03.2018 respondent raised illeoal and
arbitrary demands under different heads.

That there still exists deficiency in services on part of

respondent promoler.

Aggrieved by alleged violations and contravention of the provisions

of The Real Fstate (Regulation & Development) Act. 2016

commilted by respondent promoter. complainants are praying Tor

.

reliel
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Complaint no. 478 of 2092

22. In response o complaint, respondent promoter had liled iy reply
dated 09.08.2022 wherein it had raised preliminary  objections
reparding maintainability of complaint.  Observations  of the
Authority on thesc preliminary objections are hercin beliw:

L. Respondent hag raised an objection that provisions ol 1he Real
Istale (Regulation & Development) Act. 2016 are nol applicable 1o
the present case ags the agreement 1o sell was exceuted and
Construction was commenced prior to coming into loree of RITRA
Act, 2016, Respondent in ity reply has averred that relationship of
builder and buyer in this cuse will be regulated by the agreenien
previously exeeuted between them and same cannot he examined
under the  provisions of The Real  listate (Regulation &
Development) Act. 2016. In this regard, Authority observes that
alter coming into foree ol RERA Act, 2016, Jurisdiction ol the civi
court is barred by Section 79 of the Act. Authority, however. iy
deciding disputes betw cen builders and buvers strictly in aceordance
with terms of (he provisions ol Nat-buyer agreements. Afier Lhe
RERA Act, 2016 coming into foree the terms of agreement are not
re-written, the Real Istate (Regulation & Development) Act. 2016
only ensure that whatever were the obligations of the promoter as
peragreement for sale, same may be [ullilled by the promoter within

the stipulated time agreed upon between the partics. 1ssue regarding
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opening of agreements executed prior 1o coming into [oree off The
Real Vstage (Regulation & Development) Acl. 2016 way already
dealt in detai) by this Authority in complaint o, 113 of 2018 titled
as Madhu Sareen vy BPTP Lud decided on 16.07.2018. Reéleviing
part ol the order s being reproduced below:

“The RERA Aet novwhere provides, nor can it pe so
constrmed, that all previous agreements il he -
written affer Coming into foree of RERA. Therefore,
the  provisions of the Act, the Rylo anel e
Agreements have 10 be interpreted frm'mu.-f.e'rm.w,ﬁ-_
However, if the Act or the Rules provides for dealine
With certain specific sitwation in aparticular momer
then that situation will he dealt with in . cordinee
With the Act and the Rules after the oo N Coming
mto foree of the Aeq and the Rules. Howey,op hefope
the deaie of coming into foree of the Act andd e Ry, 15
the  provisions of the agreement shil) Femiain
applicable, Nunerouy pravisions of the Act senves the
pravisions  of  the agreements mace  hetween e
buyvers and seller.

Further, reference can be made (o the case ttled Ms Newteeh
Promotery & Developers Pvt. Lid, s, State of UP &Ors, 1.
2022(1) R.C.R. (Civit) 357, wherein the Hon ble Apex Courl hag
held as under:-

Y1 The clear el Mambiguons lansiase of the
satute I retroaetive iy aperction el hy g
Purposive —interpretation  rule o stetttutory
construction, only one result is possible, ¢ the
legislature conscionsly enacted a retroactive statino
o ensure sale of plot, apariment or building, rea
estate project is done in an efficient anl 1 HINPteen
menner so that the interest af consumers in i vl
estale sector is protected by all means and Sections
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Complaint no 473 of 2022

13, 18(1) and 19¢4) gre all beneficial proviss, e fir
atf safeguarding  the PECHiary  fnforest i
consuinersialiotiees, Iy the BIVen elrcunisianioes, if
the Act is held prospective then the iy, ficatar:
mechanism wnder Section 3L wonld not b oy tileibhfe
to ameof the allotiee for an ongoing projeet, Thas. i
negates the contention af the promaters regirding
the contractial terms having an aVerriding effocy
over the retrospeetive applicability of the 4oy even
on facts of this case,”
As per the aforesaid ratio of law, the provisions of' the Act ure
retroactive in nature and are applicable 10 an act or lransaction in the
process of completion, Thus, (he rule of retroactivity will make (he
provisions of the Act and the rules applicable (o the: uets o
transactions. which were in (he process of the completion though the
agreement might have taken place before the Aet und the Rules
became applicable. Hence, it cannot be stated that the provisions of the
Act and Rules made there under will only be prospective in nature aid
will not be applicable to the agreement for sale executed between the
partics prior to the commencement of the Act,
1. Respondent has further raised an objection that Ccompluinan is in
peacelul posscssion of his unit sinee 13.07.2018 and has approached
this Authority afier 4 delay of 4 vears, hence. complaint is barred by
limitation.

In this regard, it is observed that as per clause 30 of apartment buyer

dgreement. respondent was 1o handover the possession ol the unit 10
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allottee within 30 months from the dage ol exeeution o dgrecment,
Apartment buyer's agreement wag exceuted inter-se the complaingnt
and respondent on 30.07.2012, ag per which possession wa 0 he
handed  over (g complainant by 30.01.2015, However, ddmitted|y
possession certificate was issued to the complainant on 13.07.20| % L.
alter a delay of more than 3 years from deemed date o possession and
subscequent 1o RIERA Act, 2016 coming into force, [enee. respondent
has Tailed to fulfi] jis obligations to hand over the possession of (e
booked unit in it project within time stipulated in agreement (o sale,
Respondent has neither paid delay possession interest Gl date nor
exceuted conveyanee deed in favour of complainant: thus. the cause of
aetion e, delay payment of interest for the delayed possession iy pe-
oceurring. Authority has relered 1o the judgement ol the Hon'bie Apey
Court in Civil Appeal no. 4367 of 2004 titled as M.P Steel
Corporation v/s Commissioner of Central Excise wherein if 1 as held
that "T'he Indian Limitation Act' applies only to courts and no to the
tribunals. Relevant para is reproduced herein:

191t seems 1o uy that the scheme of the Indicn | titetieny Aot
I8 that it only deals with applications 1o courts, (1l tat e
Labour Court is not o court within the ndian Limitaion leg,
1963, "

The RERA Act, 2016 is 4 special enactment witl particular aim and

object covering certain issues and violations relating to housing secqor,

Provisions of the Limitation Act 1963, (hus. would not be applicable 1o
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Compilaint no 478 of 2022

the proccedings under the Real Estate Regulation andd Development
Act. 2016 as the Authority established under the ACLIS o quasi-fudicia]
body and not Court. Fherclore. objection of respondent with respeet 1o
the faet that complaint is barred by limitation is rejected

23, Now while proceeding Lo observe and decide complaint on merjis

there are three major issues 1o be decided:

I. Whether complainants are entitled to relief of delayed possession
Interest as per Section L8 (1) ol The Real Estate (Regulation and
Development) Act. 2016 read with Rule 15 of (he Harvana Real
Lstate (Regulation and Development) Rules, 2017 for any delay in
oller of possession.

. Whether any amount has been charged from the alloriee in
contravention Lo terms ol apartment buyver’s dagreement or provisions
ol Real listate (Regulation and Development) Aet. 2016 or Rules or
Regulations made thercunder.

iii. Whether there exists any delicicney in services

Issue I- Whether complainant is entitled to relief ol delayed
possession interest as per Section 18 (1) of The 1Reyl listate
(Regulation and Dcvclupmuni] Act, 2016.

Complainant in his complaint has alleged that he was allotted unit
no. 1-2/1204 in the real estate project "TDI Tuscan Heighis”,

Sonipat, Ilarvana, An dpartment buyer's agreement v as exeeuted
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between the partics on 30.07.2012 and as per lerms ol apartment
buyer's agreement, possession was to be handed over in a4 period of
30 months from date of exeeution ol apartment buver's nercement.
thus. respondent-promoter was obligated to handover POssession ol
the unit by 30.01.2015, However. Respondent has o handed over
POSSEssion as per time stipulated. also respondent has not received
Gccupation certificate il date. therelore, complainant iy seeking
reliel” ol delay possession interest il the date of reeeiving
oeeupation certilicate,

Fhe respondent in ity reply has denied that possession of the unit
was o be handed over within g period of 30 months rom dute of
exceution of apartment buyer's agreement as per reply, Respondent
has averred that the same was always tentative and subject 1o any
lorce  majeure  event, Respondent  has  further  averred that
complainant  was  issued possession  certilicate [or  sajd L
onl3.07.2018 and sinee then  complainant  has been  enjoving
possession of her unit, ‘Therefore. complainant is not entitled 1o any
interest on aceount ol delay in delivery of possession,

On perusal of clause-30 of (he dpartment buyer's agreement dated
30.07.2012, Authority observes that respondent had committed (ha
Il possession of the dpartment is delayved beyond g pertod ol 30)

months Irom the date of exeeution hercol and the reasons of delay
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are solely attributable (o (he willul negleet or default of the company
then for every month of delay, the purchager shall be entitled 1o 4
lixed monthly L‘(}ITII"}L‘HSEIlit}]'Jf{f{EITIL!g_lUH:r.IL‘!liIiLj.' @ RS per square
oot of the (ota] Super arca ol theé apartment. Meaning therehy that
the respondent Promoter had undertaken/commitied to hand over the
Possession ol the unit in question within a period of 3 maonths [rom
the date of exceution of the agreement 1o sell. i ¢ by 30.01 2015,
Not only this, the respondent had also undertaken to compensate the

complainant allotice in case of delay in handing over possession
beyond a period of 30 months.

I is observed tha respondent had taken plea that handine over of
unil was subject to loree majeure condition. However, 1here is no
document placed on record by respondent to show OrLo prove that
any [oree majeure condition occurred or existed during the 30
months' period from execution ol agreement for sale (hy could have
contributed 1o any delay in completion ol construction and handing
Over of possession. |lenee. it was an-obligation on the respandent 1o
hand over the possession ol the unit by 30.01.201 5and 1 any delay
beyond  that respondent after coming inte foree of Real [istae
(Regulation & Development) Act, 2016 is liable o pay delay
interest in terms of Section 18 read with Rule 15 of Harvana Reql

Estate (Regulation & Development) Rules, 2017,
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IUds a matter of e that the possession certilicate was issued in
favour of the complainant allottee vide dated 13.07.2018 5.6 aftor i
delay ol more than three years. 10is observed that the complainant in
its complaint has pleaded that the oller of POSSCSSTON was made
without oblaining a valid Oceupation certilicate (rom Bepartiment of
Fown & Country Planning. Respondent i s reply has also
admitted that it haq applied for occupation certificate vide Joter
dated 09.05,2014. There is no dispute regarding the fher (i
Posscssion was offered and possession certilicate dated 13.07.2018
was issued  withow Oblaining  an occupation  ceptilicale.
Nevertheless, it s also a mauer of fact and admined by the
complainant that he is iy peacetul  possession of i sinee
13.07.2018. There could have been g possibility that he complainant
allottee was coereed into aceepting the offer of possession. however,
I 50 was the case the complainant could have rajsed o protest
against the said ofler of possession within a reasonable (ime alier
aceepting the possession, However. no such communication or
documents have been placed on file 1o Prove ar o show that the
complainant ever protesied against the ofler of possession made in
the year 2018, From these circumstances, it can be coneluded (hat
complainant had willingly aceepted the possession ol the unit in

2018. llence. he is entitled 1o delay possession interest fion the
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perind 30.01.2015. e, deemed date ol possession 13.07.2014.
e date of issuance of possession certificate and geiyal hinding
OVET possession.

24, As per statément ol account dated 23.03.201 | complatmant hud paid
an amount of’ Rs. 45.64,168.72/- 4« total sale consideration. As per
website of the State Bank of India i.c.. https:/fshi.co.in, (he highest
marginal cost of lending rate (in short MCLR) as on date o
29.07.2025 is  8.90%. Accordingly, the prescribed rate of interest
will be MCLR 1 29 1. 10.9%. which is 1o he calculuted from the
deemed date OF possession till actual handing over of POSSESSION (e,
[rom 30.01.2015 (o] 3.07.2018).

As per caleulations made by accounts branch, amoun payable by
respondent o the complainant on account of interest [or delay in
handover of possession of the unit has been worked oul o Rs,
12.97,704 /- a5 per table below. enee. the respondent is directed 1o
pay the complainam amount ol Rs. 12.97.704/- 4 delay interest for
the period 30.01.2015 W 13.07.2018 within 90 days ol uploading ol

this order on the website ol'the Authority
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Principal | Deemed Date of |
Amount
of payment,

in () {

later

|

200000 | 2015-01-30

175258 | 2015-01-30

24742 | 2015-01-30

283000 2015-01-30

342635 | 20150 -30)

143226 | 2015-01-30

J4!53?f3ﬂ!54n~3n
14!9?3»4:f2n|5-n1.3n
473.81 | 2015-01-30
141504 | 2015-01-30
141503 | 2015-01-30
141503 | 2015-01-30
142100 | 2015-01-30
|4ﬂ¢n812u[54n-3ﬂ
144258 fEUTﬁnui-BU
14150350 | 2015-01-30
352347 | 2015-01-30
142937 | 2015-01-30

300000 | 2015-01-30
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Interest Acerued |'

| Possession/Date | till I

13.07.2018 in (3) |

| |
1 N
| 75315

fauy ||
| 9317 ||
| 1“?323#
I 129027 _l
| ﬁ;ugsf

|
S3318 |

83511 |
5&Hﬁ?;
4324 |
ﬁ%lﬂﬁ;
| [REﬁHJ:
f 53826 |

[
| 112972 |
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| 20, | | |
- | 141661 fiﬂiﬁ-n?-ﬂE | 1683 ]
J;ﬂ | 28099 Jzni?au4~!x | i |
j,:; : 361000 ;EIIIH-HJ-J? | 1751
fh” | 196000 | 2017-11-18 13930

| Principle : ||
damount Rs, . .
| 39,70.223.72 | [nterest Ry, |
| | /- | 12.97.704/-
Issuc-11 Whether any amount has been charged from the allogee
in contravention (o terms of apartment buyer's agreement o
provisions of Real Estate (Regulation and Development) Aet,
2016 or Rules or Regulations made thereunder.,
Complainant in hig complaint has alleoed that respondent  has
Hlegally charged from himg against [ollowing heads:-
(4) Charges demanded on the Prelext ol inerease in apartment arey
[rom 13908q. feet to 1654.1000 Sq. feet,
(b) Club membership charpes (CMC) Rs. 50,000/-. whereas, there
15 no ¢lub in existence,
(¢) Car parking charges Rs, 1.96.000/- whereas 1il] date parking
Space not allotted
[Lis the case of the complainant that since all these charges/amounts
were illegally and arbitrarily collected/levied upon the complainant,

respondent s liable 10 refund the same. With regard to these

Gﬁjfsil‘
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alorementioned chargesfamounts  collecred from  complainant,
Authority observes and dircets as below:

Increase in Super Area

Complainant has alleged (hat respondent had unilaterally increased
arca ol her apartment from mitial booked area of 1390 ST, o
1654, 1000 sq. s, e, increase ol about 264,100 Sq. s,
Complainant has further alleged that there is no change in location
ol'the plot, plot number or the dimensions of (he apartment. thus: the
entire amount colleeted for the increased arcy over and above 139
8411 is Table 1o be returned.

Whereas, respondent has averred that the increase in arey has been
in-accordance with Jaw and as per approved lavour plans and
complainant alier satislying hersell fully aceepted (he possession
and signed the documents, therefore. now at such belated stape,
complainant cannot he allowed to make such bald Assertions aeains
the respondent company.

In order 1o ascertain whether the inerease i area from 1390 sq. 1. o
L6534, 1000 sq. 11, is acwal or lctional, Authority vide its interim
order dated  31.01.2023 had direeted  the respondent 1o (ife
component-wise detail of the ncrease in super arca, In compliunce
ol the same, respondent filed comparative arca statement and linal

statement ol aceount on 29.02.2024. On perusal of comparative area
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slatement 3 BIIK grey detail as submitied by the respondent. it I8
observed that (he respondent has also loaded the shall arca of the
Hat. mumty ared. machine room arcy. water tank arca. $4l Noor and.
STP, 1iS8. guard room, panel room. 13, W.cle. proportionately on the
ITat and has charged for the same., Authority observes (hat 4l these
dreas components as mentioned are generally not part of the IFAR
and as per the policy of the Department of Tow and Country
Planning. only the arey which is part o FAR iy saleable. Arey which
IS N0t part of FAR s not salcable. therefore, the Sme cannot be
loaded and charged on the units allowted. Bven for 4 moment. i s
presumed that respondent would endeavor 1o el condonatiom of
nereased area ag per policy ol the department. then also such
candonation shall not be oyer and above 10%, whereas complainant
has been charged for almost 199 increased arca which iy OVEr and
above what has been agreed in the agreement for sel| and bevond (he
condonation limii.

lurther. perusal of clause-2 or apartment buyer's agrecment revesls
that it was agreed between (he partics that “the fin Super avee of
the said apariment spol he confirmed hy the ¢ onpany only after the
construction of the seid building is complete e ocenpation
certificate granted by the competeny authority, "Clause-2 Jurther

provides thay i there shall e QY fnerease in super areq, e

o5 S St

Pige 25 0l 32



Complaint no 478 nf 2022

purchaser agrees and tindertake (o PO Jor the increase i N
ared immediately on demand by the company and if theve sl e
anv reduction in the Super area, then the refundable amaunt due 1o
the: purchaser shall he edfusted e the COImMPant frem (' final
instalment as  yeq Jorth in the  schedule of the  pavinen.” |y
lurthermore provides that any amount payablc or refundable. as the
case may be, shall be without any interest at the same Fle per square
meter as agreed in the apartment buyer's agreement.

Admittedly, as on date occupation certificate hay yvet not heen
obtained for the wer in question fe. tower-2, therefore. the stage
which it could he ascertained whether there s ANy Increase or
deercase in the Super area has not arrived, Therelore. at the (ime of
Issuance ol possession certilicate complainant could not have been
be charged for an areq beyond the area mentioned i the apartment
buyer's agreement i.e..1390 §q. [ Since the agreemen provides that
the amount pavable and refundable respondent ig directed o refund
any amount charged [or an arca-over and above 1390 sq. 1, along

with interest,

| Sr.no | Principal | Date of | Interest acerued Tolal
| amount | payment || till | interest |
(Rs.) { | 29.07.2025(Rs.) | |
Lo | 543045 |[ 2018-03-24 II 436147 | 9.80.097/-

o
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Nevertheless, in case the super arca of (he apartment s
enhanced/inereased in the oceupation: certificate, wheneyer jssued
by the Department of Town & Country Planning. the complamany
shall be liable pay lor the inercased arca without mnterest as
agreed in Clause-2 of the agreement lor sale,

Club Membership Charges

Complainant in his complaint has alleged that the respondent has
collected  Rs.50.000/-  from complainant on account ol ¢lub
membership whereas there is no club in existence in the reql estate
project "l'usean Heights" where the wnit of the compliinant s
located. Therelore, the amount chareed  rom complainant on
dccount of ¢lub membership be relunded 10 him. Iy FCSPOINSe
respondent has contended that there is a functional club situated in
the projeet “1'DI City™. In this regard respondent liled an allidavig
m Authority on (09.04.2024,

On perusal of record and hearing averments of the partics on (his
point, Authority observes that the respondent has [ajled 1o place on
reeord any lavout plan from its possession which could prove tha
there is only one club approved on the entire licensed areg of ! DI
City" being developed vide licence nou 177 of 2007, There is no
possibility ol such layout plan 1o be in the possession ol a common

allottee. In absence ol such documents. i could not be aseertained
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that there js 4y operational club in existence lor the allotiees of
Tuscan [1eiehy:, therefore,  (he demand on  aceoun of ¢lub
membership charges is not Justilied and stand quashed. Respondent
is dirceted 1o refund the amount ol Rs.50.000/- ong with interest

charged on account of elyt membership,

Sr.no || Principal | Dateof | Interest acerued | Total
| amount payment | till | interest
| (Rs) | 29.07.2025(Rs.) |

| L 30000

2[]!3~{13-2TJ 401306 [ D01 36-

IFin future. a club comes up in the projeet and the ¢ omplainant wish
o avail s membership, she shall pay the membership fee g
charged by the respondent promoter.

Car Parking

Further, the complainant is also seeking the relief of allotment ol the
booked parking space. 1 has heen alleged by the complainam that an
amount of 21.96,000/- was paid to the respondent towards Lhe said
parking: howeyer, despite sueh payment. no parking space hos been
allotted 1o (he complainant Gl date, [ this regard. Authority
obscerves that clause I4(d) of the apartment. buyver's apreement

stipulates that

“The Purchaser shall be entitled, without anv ovnership righs, 1o
muse the open/covered parking space fir parking histher vehicle on
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the groued flooy Portion of the said building. This parking spyice
shall be ¢ conmon area and the Purchaser shall use the sane
harmonionshy with other | urehiasersiOceupants, vwithoa HINITG ey

nconvenience o hinrence to them

Mcaning thereby that (he complainant allotiee is entitled 1o use the
parking space for parking his vehicle on the ground oor? salt portion
ol the said building. Respondent filed an alfidavit before the Authority
on 1911.2024, wherein it was stated that: "Ouee the JrOssession iy
offered to the alloiee ane the seme js aecepted by him, the O
witl proceed further 1o alios the parking space 10 (e compiainant oy
Per the space available i the current project.” In the present case, the
complainant 1ok possession ol the unit on 13.07.2018. Today during
hearing 1.d. counsel for complainant stated that complainant is ready
and willing 10 forgo the claim ol relund of parking space amount if
respondent provides him with 4 proper demarcated parkin £ space i the

basement of this building.

Fo this 1.d. counsel for respondent submitted on instruction Lhit
respondent undertakes 1o allog 4 proper demarcated/designated coyered
parking space 1o complainant in the basement ol the building in which
unit ol' complainant iy situated, Considering, the statement o' |,

ot
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counsel for respondent Authority direers respondent to demareate and

2IVe possession of g parking space in the hasement (o complainant,
Issue HI-Whether there exist any deficieney in services

Inaddition 10 aforesaid grievances,  complainant also stated (hl
respondent has miscrably failed in providing infrastructural facilitjos
like permanent clectricity conneetion, sEwage treatment plant, water
treatment plant, lifis, maintenance of green arca cle. There is acute
lack/deficieney  of mlrastructural lacilities/services. In this regard
complainant is advised 1o approach  the Adudicating  Olficer for

seeking the relicl ol compensation.
Exceution of Conveyance Deed

With regard 1o the issue ol exceution of conveyance deed. Authority
observes that wis 17 of the Real Isiate (Regulation & Development)
Act, 2016, respondent-promoter is obligated 1o exceutle g registered
conveyance deed within 3 months rom date of receiving oecupation
certificate. However, in (he captioned  complaint as admined fiy
respondent,  occupation cerlificate has still not been tssucd by he
competent authority, though the application for occupation certilicate

was made on 09.05.2014. Therelore, Authority dircets respondent (o
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exeeute the conveyanee deed within 3 months ol grantl of Beepition

certilieate,

25, Complainant is also seeking compensation of RS.50.00.000" tor mengal

harassment, menal agony. pain sullering. 1t iy abserved that 1on'hle
Supreme  Coyry oF India in Civil Appeal Nos. 6745-6749 ol 2027 titded
as "M/s Newtech Promoters and Developers Pyt [ 1. Vis State or
U.P. & Ors." has held that an allotee i entitled to elaim Compensalion
& Iitigation charges under Seetions 12,14, 18 and Scetion 19 which is 1o
be deeided by the learned Adjudicating Officer as per seetion 71 and (he
quantum ol compensation & litigation expense shall he adjudeed by the
learned  Adjudi ating  Officer having  due  recard 1o (he lactors
mentioned in Seetion 72, The adjudicating officer hys exclusive
Jurisdiction 1o deal witl the complaints in respect ol compensution &
legal expenses, Therelore, complainant is advised o approach the

Adjudicating Officer for seeking the relicl ol compensation,

[. DIRECTIONS OF THE AUTHORITY

Hence the Authority hereby pusses this order and ISSUCS [olTowing

direetions  under Scetion 37 of the Ag Lo ensure compliunce of
obligation cast upon the promoter us per the Tunction entrusted (o (he

Authority under Seetion 34(1) of the Act ol 2016:
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() Respondent g dirceted 1o pay complainant  amount o Rs,
1297704/ 45 delay interest  [vom the  period 001201500

13.07.2018.

(b) Respondent s dirceted o refund CHLre amount ol Rs. 9 8() 002 /-

Lo the complainants colleeted for increase in super area. I is urther

clarified that respondent will re

main liable 10 pay the ineres| to the

complainant up (ill the time period provided w/s Aza) ol RERA

At 2016,
(¢) Respondent s

dirceted 1o relund entire amount of " Rs. 9001364

received by respondent on account of ¢luyh membership charpes,

Respondent will remain liable 10 pay the interest 1o the complainam

up Ll the time period provided u/s 2(za) of RIRA Act2016

(d) Respondent s dirceted to provide car parking  spuce (o

complainant,
(¢) Respondent s directed o get the proper sale deed registered in

tvor of complainant as PEr provision of Scetion 17 (1) o' RIERA

Act. 2017 within 3 months of grant of oecupation certificale

26.Disposed of. File be consigned 10 record room alier uploading of

order on the website of the Authority,

CHANDER SHEKIIAR Dr. GEETA RA’
IMEMBER| IMEMBER|

>

FrErEsE s

HEE SINGH
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