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l. The present complaint dated 18.07.2023 has been filed by thc

complainants/allottees under section 31 of the Real Estate fReguliation and

Development) Act, 201.6 [in short, the Act) read with rule 2B of the [laryana Rcal

Estate [Regulation and Development) Rules, 2017 [in short, the Rules) for
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Complaint No. 3072 of 2023

violatir:n of section 1 1(4) (a) of the Act wherein it is i n ter oIi a prescribed that the

promoter shall be responsible for all obligations, responsibilities and functiotrs

under the provisions of the Act or the Rules and regr-rlations made there under

or to the allottees as per the agreement for sale executed inter se'

Unit and Proiect related details

The prarticulars of unit details, sale consideration, the amount paid by the

complLainant, date of proposed handing over the possession' delay periocl' if any'

have been detailed in the following tabular form:

S.Ncr Particulars Details

A.

2.

Name of the Project Supertech Hues,

1221,01

Project area 55.5294 acres

Group Housing Cqlol

RERA registered/not iG"6Gd vide registration no' 182

resistered 2017 dated 04.09.2017

31.1,2.2021Validity Status

D'IPC License no. 106 & 107 of2013 dated 26.10.2013

25.r2.2017
Sarv Realtors Pvt. Ltd & Ors'

1901, on L9th floor,

P_q.&._!,o_.- ?? 6 qgryPlalnt)

1180 sq. ft. super area

06.10.2016 [Page 20 of the complaint)

d !!v rule { bv-e L! qb sr,4l-t! q sl

Sector-68, Gurugram

I

,i
-l

Z.

3.

4.

Nature of Proiect

Validity status
Name of licensee

[Jnit no.

Unit tentativelY measuring

Date of Booking

Date of execution of Builder
qeyelolgl 3€L99rn9!I
Possession clause as Per

buver develoPer agreement

1, POSSESSION OF- THE UNI'[:.

PageZ of 2B
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1. The possession of the qllotted unit shall be

given to the buyer(s) by the developer by June
2079, However, this period can be extended

due to unforeseen circumstances for a further
grqce period of 6 months. (Emphasis

supplied) [Page 25 of the complaint

fune, 2019 + 6 months = Dec 201,9

Page 23 of thegrnplep!_
Total sale consideration Rs.31,18,0611'

Page 23 of the complaint)
Rs.31,1"0,000/- (as alleged bY the

sg-upbl! att!.pes q ll-qlqs rp-lai$)--
Not obtained

Facts of the complaint

The cc,mplainants have ntade the following submissions in the complaint:

I. That that respondent no. 1 i.e., M/s Sarv Realtores Private Limited is the

licr:nsee and co-promoter of the project and had obtained license number

106 & t07 of 2013 dated 26.10.2073, license no. 89 of 2014 dated

08.08.20L4, and license no. 134 to 136 of 201,4 dated 26.08.20L4 for the

development of the group housing colony on the land falling in sector 68

which included the project land. The said licenses that the respondent no. 1

was authorized to develop the project by the Department of Town Country

and Planning.

II. Thrat the respondent no. 2 had initially advertised the project and assured

through its advertisements, assurances, and warranties that it has the

complete authority to develop the said project. 'l'he respondent no. 2 had

further assured the timely completion of the project and the handover of the

units to the prospective buyers. The respondent no.2 represented himself to

the developer of the project and hence falls within the meaning of section

z(zk) of the Act. The respondent no. 2 went into insolvenc)' when an

r
I

I

L
L
|'n
I 1s.

B.

3.

Due date of possession

Total amount paid by the
comrllainant
0ccupation certil'icate

Page 3 of28
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applicatiorl was filed under section 7 of the Insolvency and [3ankruptcy Code,

ZOt6 and was admitted vide order dated 25.03.2022 in IB-204l(ND) 1202I'

ho,wever, the same is not in respect to the project in question and Mr. I-litesh

Goel was appointed as the IRP and is curreutly responsible for the

functioning of the company, hereby as respondent no. 3.

III. That it has come to the knowledge of the complainant that respondent no.2

had never attained permission for the development of the project and had

grossly misrepresented the complainants, not only with respect to the

authority of development of the project but also the conlpletion of the pre-

requisite formalities/compliances of DTCI'] and HAIIERA.

Miisrepresentation by Supertech Limited and SARV Realtors Pvt. Ltd.

Thrat the permission for development of the proiect was given to respondent

nC,. 1, however, the advertisement of the project and the development was

assured, represented, and warranted to have been done by respol'ldent no'2'

The complainant were made to believe that the respondent no' 2 has the

cc,mplete authority to develop the project.

TSat certain ongoing proceedings before the D'|CP in respect to the land on

which the group housing colony is being developed, show that the

permission for transfer of the development rights, i.e', the tseneficiary

Irrterest Permission [the "BIP") has not been made in favour of the

respondent no. 2. As such, the respondent no. 1 is still the developing

agthority of the project and is a promoter within the meaning of serction Z(tk)

of the Act.

Liability of non-development is also of sarv Realtors Pvt Ltd:

VI. That the respondent no. 2 had assured the complainant of its developing

authority and had also communicated that it is undergoing the compliances

r,3quired under the Act. It was categorically communicated to the

IV.

V.

Page 4 of28
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W* GURUGRAM
cornplainant that the registration certificate of the project would soon be

gra,nted in favour of the respondent no. 2. Relying on the representations'

assurances, and warranties of the respondent no.2, a booking was made for

a 2 BHK residential apartment bearing no. L901,19th floor, having its super

area L1B0 sq. ft., and consequently, a buyer development agreement dated

06.10.2016 was executed between the parties'

vll. That on the basis of the representations given by respondent no' 2, the

registration certificate number 182 of 2017 dated 04.09,2017 was granted

by rhis Authority vide memo number HARIIRA -279 12017 lB73'

vlll. Tyrat later in20lg,when the fact of the no permission for development with

the Ilespondent no.}was brought to light, this Authority took cognizance of

rhe marter in suo-moto complaint no. HARERA/GGM/5802/2019/Suo-

Motu(complaints) dated 29,11,2079, wherein, this Authority passed an

order dated ?g.LL.2019, taking cognizance of the matter' ther Authority

passed an order dated 29.11..2019, wherein it was directed that the

registration of the pr"oject shall be amended to the extent of recognizing Sarv

Realtor Pvt. Ltd. as the promoter. The Authority noted "Sarv Realtor Pvt' l'td'

being the licensee is responsible for clevelopment, marketing and sale of the

project admeasuring 32.84 acreas and Sarv Realtor Pvt' Ltd was noted to be

a promoter under the meaning of Zlzk) of the Act of 2016 for the

development in regard to the License No. 106 and 107 of 20L3 dated

26.10.202.3, i.e., the project in question'

IX. 'l',hat the same was also noted in a similar case titled as Anurag chugh v

supertech timited in complsint no. 425 of 2022, where this Authority has

zrlreacly taken cognizance of such

I{ealtors. l-lence, on the basis of the

a matter and issued notices to Sarv

abovc, it becomes amply clear that thc

Page 5 ofZB
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liability of the resPondents in

joint and several.

respect to the development of the project is

The proiect "supertech Hues" is not a part of the insolvency

pro.""dings of supertech limited which are only limited to proiect ECO

Vittage-tl, hence, there is no bar'to the present complaint

x. That proceedings under Section 7 of the Insolvency and Bankruptcy code,

2OL6 were initiated against the respondent no.2, vide order dated order

dated 25.03.2022 0f the NCLT an IRP, Mr Hitesh Goel was appointed. That

after the initiation of the said proceedings, it was clarified that the name of

by the respondent no. 2 and the IRP, Mr. Hitesh Goel, to the allottees of the

project. The same was also confirmed by the lllP to I{aryana RIlllA, Gurugram

bernch, as is evident from the following:-

Xl. Ernail dated 1,2.05.2022 from Supertech providing the list of projects that do

not fall under the purview of IRP, which clearly mentions the name of "Hues"'

xll. The email dated 01.06.2022 from IRP, Hitesh Goel to Haryana IIERA noting

th,rt ,,rll assets and liabilities of the prolect were transferred fromLSuPertech

Limited to M/s Sarv llealtor Pvt' Ltd."

XIIL Moreover, respondent no.2 issued notices showing the list of projects

atfected by the NCL'[ Order dated 25.03.2022. 'that these, ex facie show that

,.I-IueS,, is not a part of the Insolvency proceedings.

xlv. That without prejudice to the contentions of the complainant, it is also

additionally submitted that the further course of events in the insolvency

proceedings of the respondent no.z show that clllP and coc is restricted to

only project Eco-Village II and not any other project' In an appeai against the

said order dated 25.03.2022, the NCLAT passecl an order dated l0'06'2022'

lvherein the NCLA'I' has issued a slew of directions that practically have thc

effect of converting the corporate insolvency resolution process into a

Page 6 of28
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"project-wise insolvency resolution process" in

of a committee of creditors has been restricted

as much as the constitution

only to one Project named

"Eco Village-11".

xv. Thilt this order had the effect of adoption of a reverse clllP thereby freeing

all other proiects of respondent no' 2 from the embargo of the Insolvency

Resolution process and restricting the said process only to the project Eco-

Village ll. The financial creditors of the respondent no' 2 were aggrieved by

thr: sairl order and hence a challenge against the said order of NCLAT dated

l0,06,2022wasmadebeforetheHon,bleSupremeCourtoflndiaunderCivil

Atrrpear Number rgzs of z0z3.The grievance and contention of the Appellant

waswithrespecttothefactthattheotherprojectsofthellespondentNo'2

were freed from the CIIIP'

xvl. The concept of balance of convenience was noted by the Hon'ble Supreme

Cgurt and it was categorically noted that the course which has a lower risk

ol injustice has to be adopted. In light of the same' the Hon'ble supreme court

hadagreedwiththeorderwiththeNCLATandnotedthatitisinthebest

interest of the other projects if the same are kept as "ongoing" and not under

the state of uncertaintY'

xvr. T,hat the above-mentioned facts and circumstances categoricall'y show that

the prolect ,.HueS,, does not fall within the ambit of insolvency proceedings

0f respondent no. 2 and even otherwise, without preludice to the

complainant, the insolvency proceeclings are restricted to only Eico Village II

and not any other proiect and hence, there is no bar to the present

ltroceedings'

Itnordinate delay in handing over of possession of the unit and the

.unabridgedrightoftheComplainanttoseekrefund

xvlll. The respondent no.z*rr.o.pletely engrossed with its blazoning gimmick

through various authorized representatives' 'fhe complainant was made to

PageT of28
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believe that the proposed development of the respondents was reserving fast

owlng to the gigantic future benefits being perceived by the many allottees

ancl that the respondents had attained all the sanctioned plans and

permission for development of the project,

XIX. That as per clause 1, page 4 of BBA and clause 24, page 10 of BtsA, the

pos;session of the unit had to be delivered by June 201,9, horn'ever, the

responclents miserably failed in living up to their obligations of delivering the

sarne. Till date, a substantial sum of Rs.31,10,000/- has been paid till date'

However, tro corresponding development has been made by the

ps5:pondents. Till date, with a delay of 6 years, the development of the proiect

is nowhere near completion and it is anticipated that the respondents would

be unable to refund amount paid by the complainant'

XX. That the complainant cannot, in any manner, foresee the delivery of

possession and having waited for a substantial amount of time, has lost faith

in the bonafide conduct of the respondents. 'l'he complainant stands well

within his rights in claiming the refund as they cannot be expected to wait

indefinitely for the delivery of possession as was held in Fortune

In,frastructure v, Trevor d'lima (2018) 5 scc 442 : (2018) 3 scc (civ) 7 and

wgs reiterated in Pioneer llrban land & Infrastructure Ltd. V. Govindan

Rughavan (2019) SC 725:'aperson cannot be made to wait indefinitely for

pc,ssession of the flat allotted to him, and is entitled to seek refund of the

amount paid by him, along with compensation"

XXI. M oreover, it is the right of the contplainant to claim refund of the deposited

arnounts as has been recently observed by the Hon'ble SC in

Newtech Promoters and Developers Pvt, Ltd. vs, State of UP & Ors. etc'

ffiHARER;-
! lr r{i

ffi-GURUGRAM

CIWL APPEAL NO(S) 6745'6749 of 2021
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XXII. Accordingly, the complainant should be

deposited amount along with interest'

A. Retief sought by the complainant: -

complaint No. 3072 of 2023

directed to refund the comPlete

1. The co,mplainant has sought following relief[s):

L To direct refund of the total amount along-with interest @ MCLI\+ 20/o from

the date of payrnent till date of realisation'

IL To clirect the llespondents to not sell/create third party right till complete

r,:alisation/refund.

2. 0n the date of hearing, the authority explained to the respondent/ promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) [aJ of the act to plead guilry or not to plead guilty'

3. No reply has been submitted by the respondent no'Z i'e'' M/s Supertech Ltd'

Howerver, the counsel for respondent no. L has stated that the respondent no' I

is unrrer crRp vide order dated zs.}3.zozz passed by the Hon'ble New Delhi in

case no. IB-204/N D l2OZ1 titled as lJnion Bank of India versus M/s Supertech

Limil.ed and, moratorium has been imposed against the respondent no' 1

company under section 1.4 of the IBC, 20t6. Therefore, no proceedings may

continue against the respondent no.2'

Reply by the resPondent no.1.

The respondent is contesting the complaint on the following grounds:-

i. That the respondent was issued license bearing no's 106 and 107 dated

26.12.2013 and license no's. 135 and t36 0f 2014 dated 26'08'2014 for

developing the said land. In furtherance of the same, the respondent and

respondent no. 2, i.e. M/s. Supertech Ltd. had entered into two loint

Development Agreement's dated 25.04.201,4 and dated 26'08'2014

respectively. In terms of the said JDA's the respondent no' 2 was to develop

and market the said Project.
I)age 9 of 28

B.
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ii. .fhat the complainants along with many other alrottees had approached the

rerspondent no. 2, making enquiries about the proiect, and after thorough

dr:e diligence and complete information being provided to them had sought

to book a unit in the said Project'

consequentially, after fully understanding the various contractual

stipulations and payment plans for the said unit, the complainants executed

tfue buyer developer agreement dated 06.10'2016 a unit bearing number no'

A'f]go:, 19th floor, having a Super area of 1180 Sq. ft' for a total

consideration of I1s.3 1,18,061 f -'

.r.hat in the interim with the implementation of the R.eal Estate (Regulation

{tr Development) Act, 201-6 the project was registered with the Hon'ble

I-laryana Real Estate Regulatory Authority, Panchkula vide registration no'

,,1L2of 20 17", d.ated,04.og.2017 upon application filed ancl in the name of

R2.

Ihat the Hon'ble Authority vide order dated 29'1't'2019 passed in Suo Moto

complaint No. 58021 2olg,had passed certain directions with respect to

the transfer of assets and liabilities in the said projects namely' "Hues &

Azalia",to the respondent [M/s SARV Realtors Pvt') Ltd' and M/s' I)SC

Estate Developer Pvt. Ltd. respectively''lhe Authority had further directed

thatM/s.SarvRealtorsPvt.Ltd.andM/s'DSCEstateDeveloperPvt'l',td'bc

broughtonasthepromoterintheproiectinsteadofM/s'supertechl'tcl'

certain important directions as passed by this Llon'ble Authority are as

under;

[i)'l'he registration of the project "Hues" and " Azalia" be rectified and SAIIV

Realtors Pvt. Ltd./DSC and others, as the case may be' be registered as

promoters.

iv.

V.

Complaint No' 3072 of 2073
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[v')All the Assets and liabilities including customer receipts and project

loans of whatsoever nature, the project I-IUES and Azalia, in the name of

Supertech Ltd. be shifted to Sarv Realtors Pvt. Ltd/ DSC and others.

Hctwever, even after the rectification, Supertech Ltd. will continue to

remain jointly responsible for the units marketed and sold by it and

shall be severally responsible if SARV Realtors Pvt. Ltd./DSC And other

fail to dischorge its obligations towards the alottees.

'that in lieu of the said directions passed by this Authority all asset and

liabilities have been since transferred in the name of the respondent no. 2.

However, in terms of the said 0rder, M/s. Supertech Ltd. still remains jointly

and severally liable towards the booking/ allotment undertaken b1, it before

the passing of the said Suo Moto 0rder.

vi. Thrat thereafter the |DA's were cancelled by the consent of the respondent

no. 2 and M/s Supertech Limited vide cancellation agreement dated

03.10.2019 and the respondent no.2 from there on took responsibly to

develop the project and started marketing and allotting new units under its

name.

vii. 'fLrat in terms of the said cancellation agreement the respondent no. 2 and

M,/s Supertech Limited had agreed that as M/s Supertech Ltd. was not able

to complete and develop the project as per the timeline given by this

Hon'ble Authority and DTCP, therefore the parties had decided to cancel the

f DA's vide cancellation agreement.

viii. In the interregnum, the pandemic of Covid 19 has gripped the entire nation

since March of 2020. The Government of India has itself categorized the said

event as a 'Force Majeure' condition, which automatically ext.ends the

tirneline of handing over possession of the apartment to the complainant.

Complaint No. 3072 of 2023
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struction of the project is in full swing, ancl the delay if at all,
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That the con
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Complaint No. 3072 of 2023

has been due to the Government-imposed lockdowns which stalled any sort

o:[ construction activity. Till date, there are several embargos qua

cr:nstruction at full operational level'

That the present complaint deems to be dismissed sine-die or dismissed as

the RZ company, i.e. M/s. Supertech Ltd. is undergoing Corporate

Insolvency resolution Process and therefore all matters like the present one

in which Supertech Ltd. is a party deem to be adjourned sine-die or

clismissed in lieu of the moratorium imposed upon M/s. Supertech Ltd' I'J/s

14 of the IBC, 201,6,

It'hat as M/s. Supertech Ltd. and the respondent no'2 are jointly and

s;everally liable in terms of the Suo Moto Order passed by this Authority for

the project in question, thus the present matter cannot proceed further until

r;he said liability qua the allotees is not bifurcated between the respondent

no.2 and M/s. Supertech Ltd. The responrlent no'2 cannot be made wholly

liable for allotments undertaken and monies/ sale consideration received

i.

by M/s. Supertech Ltd.

ii. That the complaint filed by the complainant is not maintainable in the

present form and is filed on the false and frivolous grounds' The bare

reading of the complaint does not disclose any cause of action in favour of

the complainant and the present complaint has been filed with malafide

intention to blackmail the respondent no. 2 with this frivolous complaint.

The delay in construction was on account of reasons that cannot be

attributed to the respondent herein. The flat buyers' agreements provide

that in case the developer/responclent delays in delivery of unit for reasons

not attributable to the developer/respondent, then the developer/

iii.

Page 12 of28
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respondent shall be entitled to proportionate extension of time for

completion of project.

In view of the force majeure clause, it is clear that the occurrence of delay

in case of delay beyond the control of the respondent, including but not

lirnited to the dispute with the construction agencies employed by the

respondent, Covid-L9, shortage of labour, shortage of raw materials,

stoppage of works due to court orders, etc. for completion of the project is

not a delay on account of the respondent for completion of the project.

That with respect to the agreement, the time stipulated for delivering the

possession of the unit was on or before ]une, 201.9. However, the buyer's

agreement duly provides for extension period of 6 months over and above

thre said date. Thus, the possession in strict terms of the buyer's agreement

was to be handed over in and around |anuary, 2019. However, the said date

was subject to the force majeure clause, i.e. "Clause 4.1". 'l'he delivery of a

prroject is a dynamic process and heavily dependent orl various

circumstances and contingencies. In the present case also, the respondent

h;ad endeavored to deliver the property within the stipulated time.

'the timeline stipulated under the flat buyer's agreements was only

tentative, subject to force majeure reasons which are beyond the control of

the respondent. The respondent in an endeavour to finish the construction

r,r,ithin the stipulated time, had from time to time obtained various licenses,

approvals, sanctions, permits including extensions, as and when required.

Evidently, the respondent had availed all the licenses and permits in tinte

before starting the construction.

Drespite the best efforts of the respondent to handover timely possession of

the residential unit booked by the complainant, the respondent could not

do so due to certain limitations, reasons and circumstances beyond the

Complaint No. 3072 of '2023

iv.

V.

vi.

vii.
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control of the respondent. Apart from the clefaults on the part of the

allottees, like the complainant herein, the delay in completion of project was

on account of the following reasons/circumstances like:

o Implementation of social schemes like National Rural Employment

Guarantee Act ("NIIEGA") and fawaharlal Nehru National Urban

Renewal Mission ["JNNURM"), there was a significant shortage of

labour/ workforce in the real estate market as the available labour

had to return to their respective states due to guaranteed

employment by the central/State Government under NREGA and

JNNURM Schemes. This created a further shortage of labour force in

the NCIl region. Large numbers of real estate proiects' including that

of the Respondent herein, fell behind on their construction schedules

for this reason amongst others. 'fhe said fact can be substantiated by

newspaper articles elaborating on the above mentioned issue of

shortage of labour which was hampering the construction projects in

the NCR region. This certainly was an unforeseen one that could

neither have been anticipated nor prepared for by the respondent

while scheduling their construction activities. Due to paucity of

labour and vast difference between demand and supply' the

respondent faced several difficulties including but not limited to

labour disputes. All of these factors contributed in delay that

reshuffled, resulting into delay of the Proiect'

o That such acute shortage of labour, water and other raw materials or

the additional permits, Iicenses, sanctions by different departments

were not in control of the respondent and were not at all foreseeable

at the time of launching of the project and commencement of

construction of the comPlex"

Complaint No' 3072 of 2023
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viii. 'ftrat the intention of the force majeure clause is to save the Performing

perrty from the consequences of anything over which he has no control' 'Ihe

delayinconstruction,ifany,isattributedtoreasonsbeyondthecontrolof

thre respondent and as such the respondent nray be granted reasotrable

extension in terms of the agreement'

ix. 'that the proiect "HUEs" is registered under the l-laryana Real Estate

RegulatoryAuthorityvideregistrationcertificateno.lB2ofz0lTdated

4.g.2017'TheAuthorityhadissuedthesaidcertificatewhichisvalidfora

periorl commencing from 04'09'2017 to 3l'12'2021'

x. I'hat the possession of the said premises under the said BBA was proposed

to be delivered by the respondent to the apartment allottee by )une' 201'9

r,vith an extended grace period of 6 months which comes to an end by

Decembe r,2O1g. The completion of the building is clelayed bv reason of

rlovid-19 outbreak, non-availability of steel and/or cement or other

building materials and/or water supply or electric power andl or slow

downstrikeaswellasinsufficiencyoflabourforcewhichisbeyondthe

control of resPondent'

xi..fhattheenactmentoftheAct,20l.6istoprovidehousingfacilitieswith

moderndevelopmentinfrastructureandamenitiestotheallotteesandto

protecttheinterestofallotteesintherealestatesectormarket.Themain

intention of the respondent is iust to complete the project within stipulated

time submitted before the Authority, Accorcling to the terms of builder

buyer's agreement also it is mentioned that all the amottnt of delay

possession will be completely paid/ adiusted to the complainant at the time

final settlement on slab of offer of possession'

Further, compounrting all these extraneous considerations' the Hon'ble

Supreme Court vide order dated 0+.11.2019, imposed a blanket stay on all

Page 15 of 28
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construction activity in the Delhi- NCR region. It would be apposite to note

that the 'l{ues' project of the respondent was under the ambit of the stay

order, and accordingly, there was next to no construction activity for a

considerable period. It is pertinent to note that similar stay Orders have

beren passed during winter period in the preceding years as well, i.e.201'7 -

2018 and 2018 -201,9. It is most respectfully submitted that a complete ban

on construction activity at site invariably results in a Iong-term halt in

cgnstruction activities. As with a complete ban the concerned Labor is let

of f and the said travel to their native villages or look for work in other states,

the resumption of work at site becomes a slow process and a steady pace of

cclnstruction in realized after long period of time.

xiii. That, graded response action plan targeting key sources of pollution has

been implemented during the winters of 201.7 -1'B and 2018-19, 'fhese

short-term measures during smog episodes include shutting down power

pilant, industrial units, ban on construction, ban on brick kilns, action on

w,aste burning and construction, mechanized cleaning of road dust, etc.'l'his

al.so includes limited application of odd and even scheme.

xiv. The table concluding the time period for which the construction activities

in the Project was restrained by the orders of competent Authority/Court

are produced herein below as follows:-

Si, No. Court/Authority & Order
Date

National Green Tribunal

09.11,.201.7

Title

Vardhrnan Kaushik

VS

[Jnion of India

Duration

Ban 'was lifted
after 10 days

01.11.2018
10.11.2018

Press Note
Environment
(Prevention
Authority

by EPCA-

Pollution
and Control)

toPress Nore-.1 L.10.20 1B

Page 16 of28
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3, Supreme Court-23. 1 2.2078 Three-day ban on
industrial activities in
pollution hotspots and
construction work

23.12.2018
26.L2.20L8

4. EPCA/ Bhure lal Committee
0rder-31.10.2018

Complete Ban 0L.1.1..20L9
05.11.2019

5. Hon'ble Supreme Court

0 4.t1..20 19 - 1 4.02.20 20

M.C Mehta v. Union of India
Writ Petition [c) no.
1,3029 /1,985

04.Ll.2019
14.02.2020

6. Government of India Lockdown due to Covid
1.9

24.03.2020
03.05.20 20

7. Government of India Lockdown due to Covid-19 B weeks in 20

Total 37 weeks (approximately)

Unfortunately, circumstances have worsened for the respondent and the

real estate sector in general. The pandemic of Covid L9 has had devastating

effect on the world-wide economy. However, unlike the agricultural and

tertiary sector, the industrial sector has been severally hit by the pandemic.

The real estate sector is primarily dependent on its labour force and

consequentially the speed of construction. Due to government-imposed

Iockdowns, there has been a complete stoppage on all construction

ar:tivities in the NCR Area till luly, 2020. In fact, the entire lab,our force

ernployed by the respondent were forced to return to their home towns,

leaving a severe paucity of labour. That the pandemic is clearly a 'Force

Majeure' event, which automatically extends the timeline for handing over

possession of the apartment.

xvi. That the complainant is not entitled for any compensation or refund

claimed except for delayed charges, if applicable as per clause 2 read with

2.4 of the builder buyer agreement.

5. Copies; of all the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided on the

basis of these undisputed documents and submission made by the parties.

Page 17 ofZB
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6.

|urisdiiction of the Authority

The Authority observes that it has territorial as well as subject matter

jurisdir:tion to adjudicate the present complaint for the reasons given below.

E.l 'l"erritorial iurisdiction

As per notification no. 1/92/2077-7TCP dated 74.72.2017 issued by'f own and

Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situate,d within the planning area of Gurugram District.'l'herefore, this authority

has complete territorial jurisdiction to deal with the present complaint.

E.ll liubiect matter iurisdiction

Section 11[4) [a) of the Act, 2OL6 provides that the promoter shall be responsible

to the allottee as per agreement for sale. Section 11[ )[a) is reproduced as

hereunder:

Section 17

ft) The promoter shall-
(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made

thereunder or to the allottees os per the agreement for sale, or to the

association of allottees, as the case mqy be, till the conveyance of all the

aportments, plots or buildings, as the Case may be, to the allottees, or the

common areas to the association of allottees or the competent authority,

as the case may be;

Section 34-Functions of the Authority:
3a(fl of the Act provides to ensure compliance of the obligations cttst

upon the promoters, the allottees and the real estate agents under this

Act and the rules and regulations made thereunder.
g. So, in view of the provisions of the Act quoted above, the authority has complete

jurisdiction to decide the complaint regarding non-compliance of obligations by

the promoter leaving aside compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later stage.

7.

B.

Complaint No.3072 of 2023
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10. Further, the Authority has no hitch in

complaint No.3072 of 2023

proceeding with the complaint and to grant

a relief of refund in the present matter in view of the judgment passed by the

Hon'ble Apex Court in Newtech Promoters and Developers Private Limited Vs

state of It.P. and ors." scc online sc 7044 decided on 17.17.2021 wherein it

has been laud down as under:

86. From the scheme of the Act of which a detailed reference has been matle

ttnd taking note of power of adjudication delineated with the regulatory

authority ond adjudicating officer, what finatly culls out is that althoullh

the Act indicates the distinct expressions like'refrtnd','interest','penalry'

ond 'compensation', a conioint reading of Sections 18 and 19 clearly

manifests thatwhen it comes to refund of the amount, and interest on the

refuid amoLrnt, or directing payment of interest for delayed delivery of

possession , or penalty and interest thereon, it is the regulatory authority

which has the power to examine and determine the outcome of a

complaint. At the sqme time, when it comes to a question of seeking the

retiiy of adludging compensotion and interest thereon under Sections 12,

L4, L8 and tb, ine adiudicating officer exclusively has the power to

determine, keeping in view the collective reading of Section 71 read w'ith

Section 72 of tie ict:. if the adiudication under Sections 12, 14, 18 and 19

other than comprrto.tio, os envisaged, if extended to the adiudicating

officer as praye'd thlt, in our view, may intend to expand the ambit and

,'iop, of the- powers and functions of the adiudicating offic, uncler

Section 7 L and that would be against the mandate of the Act 2016'

Hencr:, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the cases mentioned above, the Authority has the iurisdiction to

entertain a complaint seeking refund of the amount and interest on the refund

amottnt.

Findings on obiections raised by the respondent no. 1

D.l Obiections regarding force maieure'

The respondent-pftmotei alleged that grace period on account of force

majeure conditions be allowed to it. It raised the contention that the

construction of the project was delayed due to force majeure conditions such as

demr:netization, and the orders of the Hon'ble NGT prohibiting construction in

and ;around Delhi and the covid-r.9, pandemic among others, but all the pleas

advanced in this regard are devoid of merit. 'the flat buyer's agreement was

Page 19 of 28
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execut.d between the parties on 06.10.2016 and as per terms and conditions

of the said agreement the due date of handing over of possession comes out to

be December 2019, which was prior to the effect of covid-19 on above project

could happen. The Authority put reliance iudgment of Hon'ble Delhi FIigh court

in casr: titled as M/s Haltiburton offshore sentices lnc' v/s vedantq Ltd' &

Anr, lSearing no, o,M,P (I) (Comm.) no,BB/ 2020 and I,As 3696-3697/2020

dated 29.05.2020 which has observed that-

,,69,Thepastnon-performanceoftheContractorcannotbecondoneddue

to the CIVID-1g tockao'wn in lvlirch 2020 in tndia' The Contractor was in

breochsinceSepte^a,,20l.g.lpportunitiesweregiventotheContractor
to cure the same ,rpiorraly. iiipite the same, the Contractor could not

complete the proiecr, in, outbrelak of a pandemic cannot be used as an

excusefornon-performanceofacontro.ctforwhichthedeadlineswere
much before the outbreak itself"' , -: r ^c *^-it 'lharpfore il '

13. But a, the pleas advanced i, ,trir regard are devoid of merit. 'lherefore' it is

nothing but obvious that the project of the respondent was already derayed, and

no e.xtension can be given to the respondent in this regard.'the events taking

plac.: such as restriction on construction were for a shorter period of tirne and

are yearly one and do not impact on the project being developed by the

resprondent. Though some allottee may not be regular in paying the amount due

but the interest of all the stakeholders concerned with the said project cannot

be put on hold due to fault of some of the allottees. Moreover, the respondent

promoter has already been given 6 months grace period being unqualified to

take case of unforeseen eventuarities. Therefore, no further grace period is

warranted in account of covid-L9' Thus' the promoter/respondent cannot be

given any leniency based on aforesaid reasons and the plea advanced in this

reg;ard is untenable'

F.ll obiection regarding clRP against respondent no' 2 and consequent

moratoriumagainstproceedingsagainstrespondentno.2.

Complaint No. 3072 of 20'23
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1.4. Respondent no. 2 has stated that vide order dated 25.03.2022 passed by the

Hon,ble NCLT, New Delhi Bench in case titled as Union Bank of India Versus M/s

Supertech Limited, the Hon'ble NCLT has initiated CIRP respondent no.1 and

impos,e moratorium under section 14 of the IBC, 201,6. The Authority observes

that thre project of respondent no. L is no longer the assets of respondent no.2

and aclmittedly, respondent no.1 has taken over all assets and liabilities of the

project in question in compliance of the direction passed by this Authority vidc

detailed order dated 29.11,.201,9 in Suo-Moto complaint. HARERA /GGM /

5BO2/2OL1. Respondent no.1 has stated in the reply that the MDA was

cancelled by consent of respondent no.2 and respondent no.1 vide cancellation

agreerment dated 03.10.201-9. Thereon, respondent no.1 i.e., SARV Realtors Pvt.

Ltd. admittedly took responsibility to develop the project and started

markr:ting and allotting new units under its name. ln view of the above,

respondent no.1 remains squarely responsible for the performance of thc

obligations of promoter in the present matter. So far as the issue of moratorium

is concerned, the projects Hues & Azalia stand excluded from the CIRP in terms

of affidavit dated 1.g.04.2024 filed by SH. Hitesh Goel, IRp for M/s Supertcch

Limited. However, it has been clarified that the corporate debtor i'c',

respOndent no.Z remains under moratorium. Therefore, even though the

Authrcrity had held in the Suo-Moto proceedings dated 29.t1.201'9 that

respondent no. I &Zwere jointly and severally liable for the project, no orders

can bre passed against respondent no.f in the matter at this stage

Findi.ngs on the relief sought by the complainants'
G.l Direct the respondent to refund total amount of Rs. 27,35,944/- along,

with interest@24o/o per annum from the date of payment till its actual

realization.
G,lI Cost of litigation of Rs.2,00,000/-

15. The complainants have submitted that they initially filed a complarnt bearing

No. IJR/3753/2020, titled Raiat Bhanaya & Anmol Bhayana vs. supertech

Pagc2l ol28
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Limited, before the Authority in Gurugram. 'l'he Authority, vide order dated

27.10.r!020, held that the complainants are entitled to delayed possession

charges under Section 1Bt1) of the Act,20L6, at the prescribed interest rate of

9.300/o per annum. However, the respondent has neither paid the delayed

interes;t amount in compliance with the order nor handed over possession of

the unit. Furthermore, there appears to be no likelihood of possession being

delivered in the near future. Therefore, the complainants now wish to withdraw

from the project. The initial complaint was filed

Limited, for violating the provisions of The Real Estate [l{egulation and

Development) Act, 201,6. Where all the assets and liabilities whatsoever in

nature, in the project "supertech Hues and Azalia" in the name of Supertech Ltd.

be shilted to Sarv Realtors Pvt. Ltd/ DSC and others. The relevant portion of the

said order is reproduced here:

vi, Alt the assets ond liabilities including customer receipts and proiect loans

of whatsoever nature, in the Project "supertech Hues and Azalia" in the name

of Supertech Ltd. be shifted to Sarv Realtors Pvt. L,td./DSC and others.

However, even after the rectification, Supertech Ltd. will continue to remain

jointly responsible for the units marketed and sold by it and shall be severally

responsible if Sarv Realtors Pvt. Ltd./DSC and others foil to discharge its

obligations towards the allottees

16. The Authority further observes that vide registration bearing no.182 of 2017

dated 04.0g.2017 valid upto 31..12.2021 for License bearing no. 106- 107 of

2013, 89 of 201.4 and 134-136 of 2014 issued by the Department of '['own and

Country Planning, Haryana for an area 32.83 acres Group Housing Colony

["Hue:S TOwerS- A,B,E,F,G,H,M,N,K,'I',V,W,0,P,C and D and Azalia TOwers'f-]-,1'-

Z,T-3,'l-4.,T- 5,T-6 & T-7) situated in Village Badshapur, Sector 6B are registered

with the Authority. [n view of the same M/s Sarv llealtors Pvt. Ltd. /DSC and

others are bound to follow the order of the authority along with Supertech Ltd.

as they are liable for all the assets and liabilities of Supertech [,td. in connection

to project Supertech Azalia and Supertech Ilues.
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1.7. Moreo,,rer, on hearing dated 11.03.2025, the counsel for the complainants

clarifies that the refund is being sought from the M/s Sarv Realtors Pvt. Ltd. to

whom the project has been handed over and impleadment has already been

allowed by the Authority on 10.12.2024.

In the present complaint, the complainants intend to withdraw from the project

and are seeking return of the amount paid by her in respect of subject unit along

with interest. sec. 1B[1J of the Act is reproduced below for ready reference:-

" section 18: - Return of amount and compensation
1B(1), If the promctter fails to complete or is unable to give possession of on

apartment, Plot, or building. -

(a)in accoidorrrwith the terms of the agreementfor sale or, as the case

may be, duly cttmpleted by the date specified therein; or

(b)due to discontinuance of his business as o developer on account of

, suspensi on or revocation of the registration under this Act or for any

other reason,
he shall be liable on demand to the allottees, in case the allottee wishes

to withdraw from the project, without preiudice to any other remedy

available, to return the amount received by him in respect of that

apartment, plot, building, as the case mqy be, with interest at such

rate as 
^oy 

U, prescribed in this behalf including compensation in the

manner as Provided under this Act:
provided that where an allottee does not intend to withdraw from l.he

project, he shatl be paid, by the promoter, interest for every month of delay,

till the handing over of thepossession, at such rate os may be prescribed'"

(EmPhasis suPPlied)

As per clause 1 of the buyer's developer agreement talks about the possession

of the unit to the complainants, the relevant portion is reproduce as ttnder:-

POSSESSION OF UNIT: -

L. The Possession of the allotted unit shall be given to the Allottee/s by the

Company by June, 201g. However, this period can be extended for a further
groce period of 6 months, The possession clause is subiect to the timely

payment oS ait instqlments and other dues by the Allottee/s and the

Allottee/s agrees to strictly abide by the same in this regard."

Due rlate of handing over of possession and admissibility of grace period:

As pe,r clause 1 of the buyer developer agreement, the possession of the allotted

unit rruas supposed to be' offered by the )une 2019 with a grace period of 6(six)

mon1hs. Since in the present matter the IIBA incorporates unqualified reason

Page23 ofZB

18.

1,9.

20.



ffiHARER.q
#. CiRuennM

Complaint No. 3072 of 2023

for grace period/extended period of 6 months in the possession clause

accordingly, the grace period of 6 months is allowed to the promoter being

unqualified. Therefore, the due date of possession comes out to be December

2019.

21,. Admissibility of refund along with prescribed rate of interest: 'l'he

complzrinants are seeking refund the amount paid by them along with interest

prescribed rate of interest. The allottee intend to withdraw from the project and

are seeking refund of the amount paid by them in respect of the subject unit

with interest at prescribed rate as provided under rule 15 of the rules. Ilule 15

has been reproduced as under:

Rule 75, Prescribed rate of interest- [Proviso to section 72, section lB and
suh-section (4) and subsection (7) of section 191

(1) For the purpose of proviso to section L2; section 18; and sub-sections @) and (7)
of section 1"9, the "interest at the rqte prescribed" shall be the State Bank of lndia
highest marginal cost of lending rote +20/0.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates which
the State Bank of India may fix from time to time for lending to the general

public.

22. The leg;islature in its wisdom in the subordinate legislation under the provision

of rule 15 of the rules, has determined the prescribed rate of interest.'l'he rate

of interest so determined by the legislature, is reasonable and if the said rule is

followr:d to award the interest, it will ensure uniform practice in all the cases.

23. Consequently, as per website of the State Bank of India i.e., h_Ltps;/_/sbi.Eoj"p, the

marginal cost of lending rate (in short, MCLR) as on date i.e., 06.05.2025

9.L0o/c'. Accordingly, the prescribed rate of interest will be marginal cost

lendin;3 rate +2o/o i.e., 1l.1l.Oo/o.

24. The definition of term 'interest' as defined under section Z(za) of' the Act

provides that the rate of interest chargeable from the allottee by the promoter,

in case of default, shall be equal to the rate of interest which the promoter shall

is

of
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of default. The relevant section is

be liable to pay the allottee, in case

reprodtuced below:
,,(za),,interest,,meanstheratesofinterestpayablebythepromoterorthe

allottee, as the case maY be'

Explanation' -For the purpose of this clause- 
tt - LL ^ t^.. tL,, arn,

(i) thi rate of interest chargeable from the.allottee by the promoter, tn case

of default, shall be tqufi ti tni rate of i.nterest which the promoter shall

A,e tiiAte b pay the allot'tee' in case of default;

(ii) the interest piyabte by the promoter rc in' allottee shall be from the dqte

thepromoterreceivedtheamountoranypartthereof'tillthedatethe
qmount or part thereof and interest thereon is refunded' and the interest

payablebytheallotteetothepromotershallbefromthedatetheallottee
defaultsinpaymenttothepromotertillthedateitispaid;,,

on consideration of the documents available on record and submissions made

by both the parties regarding contravention of provisions of the Act' the

authority is satisfied that the respondent is in contravention of the section

11[4][a) of the Act by not handing over possession by the due date as per the

agreement. By virtue of clause 1 of the agreement executed between the parties

on 0ti.10. 2L16,the due date of possession f une 2}lg ' As far as grace period is

concerned, the Same is allowed for the reasons quoted above' 'therefore' the

due rlate of handing over possession is December 201'9 '

It is pertinent to mention over here that even after a passage of more than 6

years neither the construction is complete nor the offer of possession of the

allotted unit has been made to the allottee by the respondent/promoter' 'l'he

Authority is of the view that the allottee cannot be expected to walt endlessly

for taking possession of the unit which is allotted to him and for which he has

paicl a considerable antount of money towards the sale consideration' It is also

to rnention that complainant has paid almost 99% of total consideration'

Further, the Authority observes that there is no clocttment placed on record

from which it can be ascertained that whether the respondent has applied for

Occ:upation certificate/Part Occupation certificate or what is the status of

construction of the project. ln view of the above-mentioned facts' the allottce

Page25 of 28

26.



Complaint No' 3072 of 2023

intends to withdraw from the project and are well within the right to do the

same in view of section 18(1) of the Act'201'6'

27. Further, the occupation certificate/completion certificate of the project where

the unit is situated has still not been obtained by the respondent/promoter''l'he

authority is of the view that the allottees cannot be expected to wait endlessly

for tarking possession of the allotted unit and for which he has paid a

considerable amount towards the sale consideration and as observed by

116p,frle Supreme court of India in lreo Grace Realtech Pvt. Ltd' vs' Abhishek

Khanna & ors,, civil appeol no. 5785 of 2019, decided on 17'07'2027

"..,, 'l'he occupation certificate is not available even as on date, which

clearly amounts to deficiency of service. 'l'he allottees cannot be madet to

waitindefinitely forpossession of the apartments allotted to them' nor can

they be b'oundii tot, the apartments in Phase L of the proiect"""'"

ZB. Moreover, the ljon'ble Supreme Court of India in the cases of Newtech

Prornoters and Developers Private Limited vs State of u'P' and Ors'

[supr:a) reiterated in case of M/s sana Realtors Private Limited &

other Vs tlnion of Indio & others SLP (Civil) No' 7300 5 of 2020 decided

on 1.2.05.2022. observed as under: -

"25. 'l'he unqualified right of the allottee to seek refund referred under

section 1BU:)@i and iection D@) of the Act is not dependent on any

contingencies or stipulations theriof. lt oppeors that the legislature has

consci"ously provided this right of rifund on demand as an unconditional

absolute iig'nt to the allottei, if the promoter fails to give possessron o'f the

apartment, plot or building within the time stipuloted uncler the terms of

the agreement regardlesl of unforeseen events or stay orders oJ- the

Couri/Tribunal, inirn rs in either way not attributable to the

allottee/home ,tuyer, the promoter is under an obligation to refuncl the

amount on demand with interest at the rote prescribed by the State

Government including compensation in the manner provided under the Act

with the proviso *it iS the allottee does not wish to withdraw from the

project, hie shall be entitled for interest for the period of delay till handing

ori, pottr'ssion af the rate prescribed'"

zg. The promoter is responsible foi all obligations, responsibilities, and functions

under the provisions of the Act of 2016, or the rules and regulations made

ffiHARERi
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thereunder or to the allottees as per agreement for sale under section 11[a)(a).

The pr.omoter has failed to complete or is unable to give possession of the unit

in accordance with the terms of agreement for sale or duly completed by the

date specified therein. Accordingly, the promoter is liable to the allottee' as he

wishes to withdraw from the project, without prejudice to any other remedy

available, to return the amount received by him in respect of the unit with

interest at such rate as may be prescribed'

30. Accordingly, the non-compliance of the mandate contained in section 11(a)[a)

read rrvith section 18[1) of the Act on the part of the respondent is established'

As sur:h, the complainant is entitled to refund of the entire amount paid by them

at the prescribed rate of interest i.e., @ tL.100/o p.a. (the State Bank of India

highe,st marginal cost of lending rate IMCLR) applicable as on date +2%J as

prescribed under rule 15 of the Haryana l{eal Estate [Regulation and

Development) Rule s, 2017 from the date of each payment till the actual date of

refund of the amount within the timelines provided in rule 16 of the I-{aryana

ll,ules 2017 ibid.

F. Directions of the AuthoritY

31. Hence, the Authority hereby passes this order and issue the folrowing directions

under section 37 0fthe Act to ensure compliance of obligations casted upon the

prornoter as per the functions entrusted to the authority under sectlon 3a[fJ of

the l\ct:

i. 'fhe respondent no.1 i.e., M/s Sarv ll,ealtors Pvt. Ltd' is directed to refund

the amount received by it from each of the complainant[s) along with

interest at the rate of 1,1,.100/o p.a' as prescribed under rule 15 of the

Haryana lleal Estate [Regulation and Development) llules, 201'7 from the

date of each payment till the actual date of refund of the deposited amount'

complaint No.3072 of 2023
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A period of 90 days is given to the respondent to comply with the directions
given in this order and failing which legal consequences would follow.

The respondent is further directed not to create any third-party rights

ag;ainst the subject unit before full realization of the paid-up amount along

w.ith interest thereon to the complainants, and even if, any transfer is

initiated with respect to subject unit, the receivable shall be first utilizecl for
clearing dues of allottee/complainant.

No directions are being passed in the matter qua respondent nos. 2 & 3 in

vir:w of the moratorium imposed under section 1,4 of the IIIC in NCL'| case

IB-204/ND/2021 titled Union Bank of India versus M/s Supertech Limitecl.

Complaint stands disposed of.

ii.

iii.

iv.

32.

33.

rk!
Me

(A s,[]i ,r 
^,tMember

+*
(Arun Kumar)

Chairman
Haryana Ileal Estate Regulatory Authority, Gurugram

Dated: 06.05.2025
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