Complaint No. 1093 of 2024

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.. 1093 of 2024
Date of filing: 20.03.2024
Date of decisjon: 13.05.2025

Kuldeep Yaday

Regd. Address at: #2796-A, 2nd floor, C-1

Block Sushant Lok, Near Paras Hospital,

Gurugram-122009 Complainant

Versus

1. M/s Ansal Housing Limiteq (Formerly knoywn
as Ansal Housing & Construction) 1Yy
Regd. Office at: - 606, 'Indrapra‘ka*sh, 24,
Barakhamba road, New Delhi-110001

2. M/s Samyak Projects Pvt. Ltd.
Regd. Office at: - 1 11, 1st floor, Antriksh

Bhawan, 22 Kg Marg, New Delhi-110001 Respondents
CORAM:
Shri Arun Kumar Chairperson
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan Member
APPEARANCE: _
Mr. Rishab Gupta (Advacate) . - Counsel for Complainant
Mr. Amandeep Kadyan [Advocate) Counsel for Respondent no. 1
Mr. Shanker Wig (Advocate) Counsel for Respondent no, 2

ORDER
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Complaint No, 1093 of 2024

"Ansal Hub 83 Boulevard”, Sector-83,

| Gurugram
| 2.60 acres
'Commercial. com
“E:'o'lony '

DTCP license no, 113 of 2008 dated 01.06.2008 valid up to
and 710f 2010 dated 15.09.20210 valig up
to
Buzz Estate pyt. Ltd. & others.
Registered vide no. 09 of 2018 dated
08.01.2018 for 2.80 acres

Valid up to 31.12.2020

blex part of residential

e e

Name of licensee

[pg. 29 ofcomplaint]
¥96245qg,

[pg. 29 of complaint]
27.04.2015 (R2 is the
Ipg. 25 ofcomplaint]
Clause 30,

The developer shqj offer possession of the
unit any time, within q period of 42 months
from the date of execution of the agreement
or within 42 months from the date of
obtaining all the required sanctions and
approval necessary for commencement of
construction, whicheyer Is later Subject to
timely payment of all dues by buyer and
subject to force majeure circumstances gs

Date of execution of BBA confirming party)

e OO O
Possession clause
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described in clause 31. Further, there shall
be of grace period of 6 months allowed to the
developer over and above the period of 42
months as above jn offering the possession of
the unit.

(Emphasis Supplied)

[page 36 of complaint]
27.04.2019
6 months of grace period is allowed

*Due date of possession inadvertently mentioned as
26.10.2018in the proceedings dated 13.05.2025 instead
0f27.04.20109,

Due date of possession

(as per page 21 ofcomplaint)

Not offered
04.12.2023

m Offer of possession

Occupation certificate
Cancellation

area, of Project Ansa] HUB -83 Boulevard, situated at Sector- 83

Gurugram,
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ent, the payment plan was

obtaining Occupation Certificate and necessary approvals/ sanctions
from the Concerned Authorities/ Departments,

That according to the terms of the Developer Buyer Agreement, the

dgreement.,
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sending cancellation letter dated 04.12.2023 through you which is

completely against the law and Statutory provision of law.

04.12.2023 which was replied by the complainants on 20.12.2023.

The respondent no, 2 has no right to cance] the unit rather is under legal
obligation to obtain the occupation certificate from the Concerned
Department and then issue demand notice as per the terms of the
Developer Buyer Agreement:. That the respondent no. 2 s playing its
own policy without adhering the statutory provision of Jaw and order
passed by the Hon’ble Arbitral Tribunal. Violation of any order passed
by any tribunal results to Contempt of Court Act. It should not be out to
mention here that the project ANSAL HUB-83 BOULEVARD, Sector- 83
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it

complainants withoyt obtaining Occupation certificate and without

offering possession to complainant.

J. Thus, the respondents in the given circumstances, has voluntarily
committed breached terms of the Builder Buyer Agreement dated
27.04.2015 and have acted arbitrarily with the complainant for which
the respondent’s company should be even prosecuted criminally for
cheating, fraud and criminal breach of tryst.

C. Relief sought by the complainant;
4. The complainant has sought following relief(s):
a.  Direct the respondent to pay interest for every month of delay at

prevailing prescribed rate of interest,

of unit,
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The respondent has contested the complaint on the following grounds:

da.

That the complainants had approached the answering Respondent for
booking a shop in an upcoming project Ansa] Boulevard, Sector 83,
Gurugram, Upon the satisfaction of the complainant regarding
inspection of the site, title, location plans, etc. a builder buyer agreement
dated 27.04.2015 was signed bé‘tween the parties,

That the current dispute cannot pe governed by the RERA Act, 2016
because of the fact that the builder buyer agreement signed between the
complainant and the answering Respondent was in the year 2015. It js
submitted that the regulations at the concerned time period wouyld
regulate the projectand not a subsequent legislation i.e. RERA Act, 2016.
[tis further submitted that Parliament would not make the operation of

4 statute retrospective in effect.

is barred by limitation.

That even if the complaint is admitted to be true and correct, the
agreement which was signed in the year 2015 without coercion or any
duress cannot pe called in question today. It is submitted that the
builder buyer agreement provides for 3 penalty in the event of 3 delay
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N gIving possession, It js submitted that clayse 34 of the said agreement

that the builder buyer agreement provides for such eventualities and
the cause for delay is completely covered in the said clause. The
Respondent ought to have complied with the orders of the Hon’ble High
Court of Punjab and Harya.na at Chandigarh in CWP No. 20032 of 2008,
dated 16:.07.2012 31.07.2012, 21.08.2012. The said orders banned the
extraction of water which is the backbone of the construction process.
Similarly, the complaint itself reveals that the correspondence from the
Answering Respondent specifies force majeure, demonetization and the
orders of the Hon'ble NGT prohibiting construction in and around Delhj

and the COVID -19 pandemic among others as the causes which
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HARERA

complaint before the Hon’ble HRERA Gurugram.

That admittedly, the Complainant had sighed and agreed on Builder
Buyer Agreement dated 27.04.2015, That perusal of the said agreement
would show that it js a Tripartite Agreement wherein M/s Samyak
Projects Pvt. Ltd is also a party to the said agreement.

That the perusal of the Builder Buyer Agreement at page 3 would show
that M/s Samyak Projects Pyt. Ltd not only possesses all the rights and

unfettered ownership of the said land whereupon the project namely

the land as aforesaid.”

The said M /s Samyak Project Pvt. Ltd. in terms of its arrangement with
the respondent could not develop the said project well within time as
was agreed and given to the respondent, the delay, if any, is on the part
of M/s Samyak Project Pvt. Ltd. not on the part of respondent, because
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That the Respondent No. 2 le. Samyak Projects Pvt. Ltd. (Landowner)

and Respondent No.l ij.e, ANSAL Housing Constructions Ltq.
(Developer/ AHL) entered into 3 Memorandum of Understanding dated
12.04.2013 (hereinafter referred to as "MoU") in respect of construction
and development of 3 Project known as ANSAL BOULEVARD 83
(hereinafter referred to as "said Project"), situated on a land
admeasuring 2.60 acres (equivalent to 20 Kanal 16 Marlas, situated in
Village Sihi, Tehsil & District Gurgaon in Sector - 83 of Gurgaon, Manesar
forming a part of License No. 113 of 2008 dated 01.06.2008 and License
No. 71 of 2010 dated 15.09.2010. As per the said MoU, the Respondent

No.1 being the Developer, made sales of various Units to the Allottee(s),

Respondent No. 1.

That the perusal of the Builder Buyer Agreement at page 3 ("Clause D"
would show that M/s Samyak Projects Pvt. Ltd possesses all the rights
and unfettered ownership of the said land whereupon the projects
namely boulevard 83, Sector 83 Gurgaon, Haryana is being developed.
That the operating lines at page 3 (Clause D") of the Builder Buyer
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e
Agreement are gz follows: "The Developer has entered into an

agreement with the confirming party i.e, M/s Samyak Projects Pyt. Ltd.

Hon'ble High Court of Delhi in OMP (I) (COMM) No.431 of 2020 in the
matter titled as "Ansa] Housing Limited vs, "'Sa‘myak Projects Private
Limited" under Section 9 of the Arbitration and Conciliation Act, 1996,
The Hon'ble High Court of Delhj was pleased to refer the matter to
Arbitration and appointed Justice A.K Sikri, (Retired Judge of Supreme
Court) as the Sole Arbitrator and appointed local commissioner,

The Learned Arbitrator rejected the prayer of Respondent No.1 for Sstay
on the termination of MoU and directed the Respondent No.1 to
handover the bossession of said Project on 14.10.2021 to Respondent
No.2 for taking over the balance construction of the said Project. The
Learned Arbitrator vide Order dated 02.09.2022 held that Respondent
No.Z shall also be free to approach the allottees and demand and/or
collect monies from them in respect of their Units,

That the Respondent No. 2 is authorized and directed to conduct its
operations and does so with integrity and honesty, and in relation to the
bresent project in particular, has displayed its bona fide intent at every
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juncture. That, in fact, the commerecial shop of the complainant is duly
completed in al] respects. However, the Occupancy certificate has yet not
been granted to the Respondent No. 2, as the Respondent No. 2 got the
project by the way of interim arbitration order. That the significant
progress of the project to the point of completion in itself substantiates
and proves Respondent No. 2's bona fide intent,

That after taking over the charge of the company, Respondent No.?2
communicated with all the stakeholders including the Complainants,
and in its dealings, made every effort to accommodate the different
situations of each stakeholder, further proving its bona fide intent.
That the Complainant was served with as many as 11 notices and
reminders to come forward and comply with the formalities as
mentioned in the said notices, but the Complainant felt shy of sitting
across the table to resolve any issues, despite the Respondent No. 2's
display of integrity and good faith, due to ulterior motives that have now
become apparent, |

That the Respondent No. 2, after observing that the Complainant was
not coming forward and did not seem inclined to comply with the
formalities and settle his dues towards the Respondent No. 2, despite
being given every opportunity to do so, was constrained to cancel the
flat of the complainant and apprised him of the same via the Cancellation
letter dated 04.12.2023.

That it is not out of place to mention here that the contention raised by
the compléinant in his para no. 10, that there is a status quo in the said
project is wrong and false and the said issue is deliberately raised by the
complainant just to confuse and mislead the Hon'ble Authority. It is
equally important to mention here that the status quo is not on the said
project in which the complainant had booked the said shop but in some
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10.

1.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below:.

E.I Territorial jurisdiction

territorial jurisdiction to deal with the present complaint,

E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as ber agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsiple forall obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
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12.

13,

competent authority, as the cqse may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

stage.

Findings on the relief sought by the complainants.

possession of the unit.

G.II. Respondent company be restrained from cancelling the unit by sending
cancelation letter dated 04.12.2023 and to provide offer of possession of
unit.

003 admeasuring 962 sq. ft. approx. super area vide builder buyers’
dgreement dated 27.04.2015 for a tota] sale consideration of 31,54,83,390 /-
The complainant agreed to pay the instalments as per the construction linked
payment plan annexed with the buyer’s agreement. The complainant had
paid an amount of 33 1,00,000/- against the sale consideration of the unit. As
per clause 30 of the BBA executed between the parties the respondent was
obligated to complete the construction of the said unit and hand over
possession of the unit within g period of 42 months from the date of
execution of the agreement or within 42 months from the date of obtaining
all the required sanctions and approval necessary for commencement of
construction, whichever is later with 3 grace period of 6 months. The dye
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No. 1 in terms of the license /permissions granted by the DTCP, Haryana.

Although the respondent no.2 i, Samyak Projects Pyt. Ltd. cancelled the
agreement vide termination notice dated 10.11.2020 and the matter is
subjudice before the arbitral tribunal appointed by Delhj High Court vide
order dated 22.01.2021. It is relevant to refer the definition of the term
"Promoter’ under the section 2(zk) of the Real Estate (Regulation and

Development) Act, 2016,

“2. Definitions.-

(zk) “promoter” means

a person who constructs or cquses to be constructed an independent
building or a building consisting of apartmets, or con verts an existing
building or a part thereof into apartments, for the purpose of selling
all or some of the apartments to other persons and includes his
assignees; or

XXXXXXXX"
15. The authority observes that landowner is covered by the definition of

promoter under sub clause () or (ii) of section 2(zk). A person who

constructs or causes to be constructed a building or dpartments js a
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16.

17,

18.

19.

"HARER/

GURUGRAM

else. Hence, the landowner is expressly covered under the definition of
promoter under Section 2 (zk) sub clﬁu‘é.é"'['i) and (ii).

Further, the authority observes that the occupation certificate for the project
is yet to be received and the project stands transferred to the respondent no.
2 who is now responsible to complete the same. In view of the above, the
liability under provisions of Section 18(1) of the Act & Rules read with
builder buyer agreement shall be borne by both the respondents jointly and
severally and the liability to handover the unit shall lie with respondent no.
2.

The respondents submitted that the complainants are defaulter and have
failed to make payment as per the agreed Payment plan. Various reminders
and final opportunities were given to the complainant and thereafter the unit

was cancelled vide letter dated 04.12.2023.
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20.

a1,

HARER

& Girucuy

Paid an amount of ?31,00,000/~ towards total consideration of
§1,54,83,390/- which constitutes 20.02% of the tota] sale consideration,

Thereafter, the respondent no. 2 issued final reminder letter dated
15.09.2023, and finally cancelled the subject unit vide letter dated
04.12.2023,

be refunded by Developer to the Buyer within 30 da ys after receiving
original documents from the Buyer, Only if Developer delays in
refunding the balance amount, if any, as above, the developer shall be
liable to pay interest ® 5%PA on refund amount for the period
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Buyer till actual date of refund.”

22. That the above-mentioned clause provides that the promoter has right to

23,

24.

terminate the allotment in respect of the unit upon default op part of the

complainant js hereby declined as the complainant-allottee has violated the

provision of section 19(6) & (7) of Act of 2016 by defaulting in making

circumstances, only refund can be granted to the complainant after certain

deductions as prescribed under law,

contract arose in cases of Maula Bux vs, Union of India, (1 970) 1 SCR 928
and Sirdar K.B. Ram Chandra Raj ors. vs, Sarah C. Ors, (2015) 4 scc

136, and wherein it was held that forfeiture of the amount in case of breach

National Consumer Disputes Redressal Commissions in
CC/435/2019 Ramesh Malhotra VS. Emaar MGF Land Limited (decided on
29.06.2020) and Mr-. Saurav Sanyal Vs, M/s IREO Private Limited (decided

on 12.04.2022) and Jollowed in CC/2766/2017 in case titled as Jayant
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Singhal and Anr- VS. M3M India Limited decided on 26.07.2022, held that

10% of basic sale price is a reasonable dmount to be forfeited in the name of

consideration  amount of the real estate je,
apartment/plot/b uilding as the case may be in all cases where the
cancellation of the fat/unit/plot is made by the builder in q
unilateral manner or the buyer intends to withdraw from the project
and any agreement containing any clayse contrary to the aforesaid

regulations shall be void and not binding on the buyer.”

25. 8u, keeping in view the law laid down by the Hon’ble Apex court and

Regulatory Authority, Gurugram, the respondent/builder can’t retain more
than 10% of sale consideration as earnest money on cancellation but that
was not done. So, the respondents are directed to refund the amount
received from the complainants after deducting 10% of the sale
consideration and return the remaining amount along with interest at the
rate of 11.10% (the State Bank of India highest marginal cost of lending rate
(MCLR) applicable as on date +2%) as prescribed under rule 15 of the
Haryana Real Estate (Regulation and Development) Rules, 2017, from the
date of termination/cancellation 04.12.2023 till the actua] date of refund of
the amount within the timelines provided in ryle 16 of the Haryana Rules
2017 ibid.

Directions of the authority
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26. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(f):

a.

The respondents are directed to refund the amount received from the
complainants ie., %31,00,000/- after deducting 10% of the sale
consideration and return the remaining amount along with interest at

the rate of 11.10% (the State Bank of India highest marginal cost of

on date +2%) as prescribed under
rule 15 of the Haryana Real Estate (R lt'ugvulation and Development) Rules,
2017, from the date of term{iméﬁién/ca‘ncellaﬁon 04.12.2023 till the
actual date of refund of the amount within the timelines provided in rule
16 of the Haryana Rules 2017 ibid'.. ”

A period of 90 days is given to the respondents to comply with the
directions given in this erdér agndffailing Wthh legal consequences

would follow.

27. Complaint stands disposed-:_c;)_f.

28. File be consigned to registry.

‘Wil -—2’)

(Ashok Sangwan) (Vijay Kumar Goyal)
Member Member
} - AT
(Arun Kumar)
Chairperson
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 13.05.2025
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