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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Complaint no.:
Date of filing:
Order pronounced on:

1. Rohit Kapur
2. Shivani Iiurr.
Both R/o: _ C-ESSa, Florenc. Vjlll sushanr Lok_2,Sector-57, Gurugram, Flaryana_1 ZZ0O1..

Versus
M/s parkash Infrastructure and Deveropers LimitedRegd. Office at:. _ plot N". a_;;,_t^,-lr, Floor, Shivatik,New Derhi, south Dili';.ili_iroorr.

CORAM;

Shri Vijay Kumar Goyal

APPEARANCE;

ff;r:,r.an 
rJajaj and Shri Rohan Suhag fAdvocatesJ

3119 ofZO23
26.07.2023
30.05.202s

Cornplainants

Respondent

Mernber

Complainants

Respondent
EX-PARTE ORDER7' l.his complaint has been filed by the comprainant/ailotteefs) 

under Se*ion31 0f the Rear Estate (Reguration and DeveropmentJ Act,2016 [in short, theAct) read with Rure 28 of the Haryana Irear Estate (Reguration andDeveropment) rures, 20 17 (in short, the rures) for vioration of Section11(4)[aJ of the Act wherein it is inter aria prescribed that the promorershall be responsible for all obligations, responsibirities and functions underthe provision of the Act or the rules and regurations macre thereunder or [othe a'ottee as per the agreement for sare executed inter se.

Complainr No, 31 19 of 2023
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Proiect and unit related details

The particulars of the project, the details of sale consideration, the amount

paid by the complainant(s), date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S.no. Particulars Details

1. Name of the project "Ocus Technopolis 2", at Sector
Gurugram.

2. Project area 2.432 Acres

3. Nature of the project Commercial complex

4. DTCP license no. and

validity status
t17 of 2008 dated 04.06,2008
Valid upto 03.06.2016

5. Name of licensee Parkash Infrastructure & Develo
Limited

6. IIERA Registered Un-registered

7. Provisional Allotment
letter
(ln favor of Mr. Sukhvinder
Mehta)

28.09.2010

[page no.39 of complaint)

t]. Unit no. 914, on 9th floor, Office space,

(page no.50 of complaint)

9. Unit area 464 sq. ft. fsuper area)
(page no.50 of complaint)

10. Revised area
(lncreased by 122 sq. ft. i.e.,

26.29o/o)

586 sq. ft, (super area)

fas mentioned in S0A annexed with o

of possession letter dated 21,.04.201,5

Lt. Buyer's agreement
(With original allottee i.e.,

Sukhvinder Kaur)

06.07.2011.

fpage no.47 of complaint)

1,2. Endorsement
(in Favor of complainants)

30.03.201.2

[page no.4.5 of complaint)

l
-51, 

I

pers

ffer 
I)l

complainr No. 31t9 of 2023

A.

2.

l
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premises is proposed to be delivered by
the developer to the allotteefs) within
three years from the date of this
agreement...

1.4, That the possession of the 
-said

(Emphasis Supplied)
(page no.54. of complaintJ
06.07.2014

fNote: the due dare is
years from the date
buyer's agreement)

Rs.29,64,949 / -

calculated three
of execution of

Rs.3 4,42,5 2 0/-6i s u p eir.., _40+ -q
[page no.50 of complainr)

--_ltr) 
I

[As mentioneci in SOA annexed with offer
of possession date d21,.04.2015, issued by
respondent, provided by the complainant
during the proceedings dated

B.

3.

30.0s.202s.)
Not Known

21,.04.201,5

QgS. no.79 of complaint)
L6.03.20L3, 03.09.2013, 01,.05.201,4,
10.05.201 5 & 0 1.,08.201.7

Facts of the complain-
[paqg1_o.7 f, 3,_89:92 o f co m p I a i nt)

The complainants have made the foilowing submissions in the complaint:
a. The original allottees,

for office shop were

representatives of the

namely, Mr. Sukhvinder Mehta while searching
lured by the advertisements/brochures/sales

company to buy an office space in their project

Possession clause

Due date of possession

Total sale consideration
[BSP+IFMS+EDC-IDC
IItuIgg Fiftingsl
Amount paid

0ccupation certificate

Offer of possession

Requests for reiund
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13.

14.

15.

16.

L7,

18.

1,9.
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Complaint No. 31t9 of 2023

namely "oct]S TECHN0POLIS z" of M/s parkash Infrastructure and

Developers Limited at Sector 51, Gurugram Haryana.

That Original Allottee Mr. Sukhvinder Mehta confirmecl the booking of
an office space bearing unit No. 9r4, in ocus I'ECI-INopoLIS 2, sector
51, Gurugram, Haryana having a super area 464 sq. ft. (which was later
increased by the respondent to 586 sq. ft.)

That the flat buyer's agreement dated 06.06.2011 was executed

between the respondent and the original allottee which provides a total
sale consideration of Rs.34,47,szo/- and a sum of Rs.17,5 5,892/- has

been paid by the original allottee to the developer till 29.0 2.2012.
'fhat original allottee vide endorsement dated 30.03.2012, endorsed

the said unit no.914 in favour of the complainant. 'l'hereafter the

complainant made the payment of the amount of Rs.2,50,000/- and

I1s.47,04'B /- vide receipt number or20039 /7 /2263 dated og.os.201z.

and vide receipt No, OT20 039 /7 /27 62 respectively.

'fhereafter the complainant has paid an amount of Rs.1,50,000 vide

receipt no. ol'20039/B/3335 dated to.og.zolz and an amounr of

Rs.1,25,000/- and Rs.44,048/- vide receipr number or2 oo3g /B/3336
dated 1.1.09.201"2 and vide receipt No. or20039 /B/3337 respecrively.

The complainant realized that neither the construction was

proceedings as per the construction linked plan provided at the time of'

booking, nor was there any positive response on the exact date ol

delivery for which the complainant also wrote a mail to the respondent

requesting for updating him about the progress in the construction of
the aforesaid unit. In response to which the complainant did not ger any

response from the side of respondent.

b.

C.

d.
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i.

l.

ob' The offer of possession was made on21,.04.z}liwhereas the same was

due on 06.06.2014 as per the buyer's agreement clause no. 14. of the

buyer's agreement, with no mention of the oc having been received.

The offer of possession also contained an Annexure wherein the area

was increased from an originally booked area of 464 sq. ft. to 586 sq. ft.

resulting in, increase in cost from l\s.34,47,s20 /- to I1s.4.9,0 6,zgs /-.
A copy of letter dated 16.03.2013 clearly states that the complainanr

has made repeated calls and visits to the respondent office regarding
the halt/ nonprogress in the construction of the unit ancl requesting to

refund the amount back to the complainant.

In a copy of Letter dated 03.09.2013, the complainant asked the

developer to take back the requested unit and then to refund the entirc
amount paid by the complainant.

on a copy of letter dated 01,.0s.201,4 and dated j.0.05.2015, rhe

complaint clearly states that, even on Repeated phone calls and visits
were made to the Respondent regarding the refund of the amount as

the complainant was not willing to take the possession of the unit and

was not in condition to deposit the further payment.

The complainant was passing through mental agony, physical torture,
emotional pain to self and the family on account of non-delivery and

hence insisted on a refund of the amount.

A copy of the Ietter dated rs.02.2016 asking for the refund of the
amount since the complainant was not in the condition to deposit

further amount as he was in need of money because of poor financial

conditions and surrender the said unit No. 91,4 in ocus'l.echnopolis 2.

h.

j

k.
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Complaint No. 3L 1,9 of 2023

m. A copy of the letter dated 01.08.2017 asking for the refund of the

amount since the complainant was in need of the money and thc

complainant is not in the condition to deposit a y further amount.

n. That the complainant had then sent a detailed mail on Z1O}.ZOZO

requesting to buy back the unit which means indirectly asked for

refund based on the financial condition of the allottee but no response.

Relief sought by the complainant: -

The complainants have sought following relief[s)

a. Restrain the respondent from creating any third-party rights in the said

property till the time the entire amount along with interest is refundecl.

b. Restrain the respondent from cancelling the allotment till the time the

entire amount along with interest is refunded.

c. To order the respondent to refund the entire amount of Rs.29,6 4,349 /-
paid by the complainants along with the prescribed rate of interest

being MCLR + 2o/o p.a.

d. 'fo order the respondent not to deduct any amount from the entire

amount payable to the complainant with interest.

e. To pass any other interim relief(sJ which this Authority rhinks fit in the

interest of justice and in favor of the complainant.

5' The present complaint was filed on 26.07.2023 and registered as complaint

no.3l- 19 of 2023. As per the registry, complainants sent copies of complaint

along with annexures through speed post as well as through email. 'l'he

tracking report of the same has been submitted by the complainant at page

no. 92 to 9Sof the complaint. The proof regarding the delivery of thc

complaint along with annexures made to the respondent, has been

submitted by the complainants as available in the file. The registry of the

C.

4.
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authority sent a notice with a copy of the complaint along with annexures
through speed post on 19.08 .2023 bearing tracking no. EH3 7Zg466SBtN
and Registry has also sent the notice along with a copy of the complaint
through email dated r1.o1.zo23 and the mair was bounced back.
The Authority before proceeding ex-parte against the respondents vidc
order dated 30'05.2025, issued direction with regard to issuance of notice
by way of substituted service in the daily newspaper. But despite service
of notice through the newspapers i.e., "Dainik fagran,, (Hindi) and ,,.r,he

Times of India" (English), the respondent failed to appear and to submir
any reply till date and therefore, the Authority is left with no other option
but to proceed ex-parte against the respondent.

Copies of all the relevant documents have been filed and placed on the
record' Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents and submission made by
the complainants,

furisdiction of the Authority
The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

D. I Territorial jurisdiction

As per notification no. r/gz/201,7-|,TCI> dated L4.1,2.2017 issued by,r,own
and country planning Department, the jurisdiction of Real L.state
Regulatory Authorify, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District.

6.

7.

D.

B.

9.
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Complaint No. 311,9 of 2023

Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

D. II Subiect matter iurisdiction
10. Section ll(4)(a) of the Act, 201,6 provides that the promorer shall be

responsible to the allottee as per agreement for sale. Section 11(4)[a) is

reproduced as hereunder:

Section 1 7

ft) f he promoter shall-

11.

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
qssociation of allottees, as the case moy be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common oreas to the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligotions cast
upon the promoters, the ollottees ond the real estate qgents under this
Act and the rules and regulations made thereunder,

So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance oi
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Court in Newtech Promoters and Developers

Private Limited vs stqte of u.P, and ors. z0z7-zz(1) RCR(C), 3s7 and

reiterated in case of M/s Sana Realtors Private Limited & other Vs lJnion

t2.
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of India & others sLP (civil) No. 73005 of 2020 decided on 12.0s.2022

wherein it has been laid down as under:

"86, [;rom the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudicqtion delineated with the
regulatory authority and adjudicating officer, what finatly culls out is
that although the Act indicates the distinct expressions like 'refund',
'interest', 'penalty' and 'compensation', a conjoint reading of Sections 1B
and 19 cleorly manifests thatwhen it comes to refund of the amount, and
interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine ond determine the
outcome of a complaint. At the same time, when it comes to a question of
seeking the relief of adjudging compensaLion and interest thereon under
sections 12, L4, 1B ond 19, the adjudicating officer exclusively has the
power to determine, keeping in view the collective reading of Section 71
read with Section 72 of the Act. if the adjudication under Sections 12, 14,
18 and L9 other than compensation as envisaged, if extended to the
adjudicating oJficer as prayed thqt, in our view, may intend to expand the
ambit and scope of the powers and functions of the adjudicating officer
under Section 77 and thatwould be agoinst the mondote of the Act 2016."

Hence, in view of the authoritative pronouncement of the Hon'ble Supreme

Court in the cases mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

Findings on the relief sought by the complainants

E. I Direct the respondent to refund the entire amount of
Rs.29,64,349 /- paid by the complainants along with the prescribed
rate of interest being MCLR + 2o/o p.a.

E.ll Direct the respondent not to deduct any amount from the entire
amount payable to the complainant with interest.

E.lll Restrain the respondent from creating any third-party rights in the
said property till the time the entire amount along with interest is
refunded.

E.lV Restrain the respondent from cancelling the allotment till the time
the entire amount along with interest is refunded.

E.V To pass any other interim relief(s) which this Authority thinks fit in
the interest of iustice and in favor of the complainant.

13.

E.
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1'4. The above-mentioned reliefs sought by the complainants are being taken

together as the findings in one relief will definitely affect the result of the

other relief and the same being interconnected.

In the present complaint, the original allottee [Mr. Sukhvinder Mehta) was

allotted a unit bearing no.9L4, on 9th F-loor (Office Space) vide provisional

allotment letter dated 28.09.2010 and subsequently via buyer's agreement

dated 06.07.2011 and thereafter, the original allottee sold the subject unir

to the first subsequent allottees being the complainants and the same was

endorsed in favor of the complainants vide endorsement dated 30.03.2012.

Therefore, the complainants stepped into the shoes of original allottee on

30.03.201,2. The complainants claiming refund of the entire paid-up

amount along with interest, as per provisions of the Act of 20L6.

Upon consideration of the documents available on record and submissions

made by the complainant, the Authority observes that, in the present

complaint, the original allottee i.e., Mr. Sukhvinder Mehta booked a unit/

office space in the project "Ocus Technopolis 2" and was allotted a unit/
office space bearing no.914 on 9th floor having admeasuring super areal

464 sq. ft. vide a provisional allotment letter dated 28.09.2010'l'hereafter,

a buyer's agreement was executed on 06.07.2011, between the respondent

and original allottee for a total sale consideration of Rs.34,47 ,520 /- [which
includes BSP, IFMS, EDC, IDC, Fixture and Fittings) against which

respondent has received an amount of Rs.29 ,64,349 f-. As per clause 14 of

the said agreement the'respondent was obligated to deliver the possession

of the unit within 3 years from the date of execution of the agreement.

Accordingly, the due date of possession comes out to be 06.07.2014.

Thereafter, the Original allottee (i.e., Mr. Sukhvinder Kaur) made a request

Complaint No. 3119 of 2023

15.

16.
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to respondent for assignment of unit in favor of complainants, upon which

on 30.03.2012, the unit/ office space was endorsed in favor of the present

complainants (i.e., Mr. Rohit Kapur and Ms. Shivani Kapur). Therefore, the

complainants stepped into the shoes of original allottee on 30.03.2012.

Thereafter, on 21.04.2015, an offer of possession was received by the

complainants in which the super area of unit was increased from 464 sq. ft.

to 586 sq, ft. (lncreasedby 122 sq. ft. i.e.,26.290/o).

It is further observed by the Authorify that the complainants have placed

an Ietter dated 1,6.03.2013 at page 7 6 of the complaint, wherein the present

complainants made a request to the respondent for refund along with

interest, as the complainants do not wish to continue with the respondent

and pursuant to which several reminders were also submitted to the

respondent for refund through letter dated 03.09.2013, 01.05.20.14,

10.05.2015, 15.02.201,6 and 0t.08.201.7, and through email dared

07.09.2020 and 21.09.2020 and through what's app to the representativc

of the respondent. Therefore, the complainants have sought refund of the

paid-up amount with interest before the due date of possession. 'l'hus, the

refund can only be allowed after deduction of earnest money.

The Authority observes that the as per clause B of the buyer's agreement

dated 06.07.2011 talks about the cancellation by allottee and the same is

reproduced here below:

"... The payments made by the Allottee(s) shall be refunded in the same manner as
set out in this clause notwithstanding the fact that the allottee(s) may himself
voluntorily request for concellation of his allotment. ln such event voluntary
cancellation also, the earnest money shall be liable to be forfeited and refund, il
any amount be made as set out in this clause."

Complaint No, 3119 of 2023

17.

18.
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and sirdar K.B. Ram chandra Raj ltrs. vs. sarah c. urs., (201s) 4 scc
736, and wherein it was held that forfeiture of the amount in case of breach
of contract must be reasonable and if forfeiture is in the nature of penalty,
then provisions of section 74. of Contract Act, 1B7Z are attached and thc
party so forfeiting must prove actual damages. After cancellation of
allotment, the flat remains with the builder as such there is hardly any
actual damage. National Consumer Disputes Redressal Commissions in
CC/435/2079 Ramesh Mathotra VS, Emaar MGF Land Limited (decided
on 29,06.2020) and Mr, saurav sanyal vs, M/s IRET private Limited
(decided on 72.04.2022) and foltowed in CC/Z76G/2017 in case titled as

Jayant singhal and Anr, vs. M3M India Limited decided on 26.07.2022,
held that \00/o of basic sale price is reasonable amount to be forfeited rn the

name of "earnest money". Keeping in view the principles laid down in the

first two cases, a regulation known as the Haryana lleal Estate Regulatory

Authority Gurugram (Forfeiture of earnest money by the builder)
Regulations, 11[5) of z0l9, was farmed providing as under-

..5. AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estate (Regulations and Development) Act,2016 wcts
different. Frauds were carried out without any fear as there *o, ,o law lbr the
sqme but now, in view of the above facts and taking into consideration the
iudgements of Hon'ble NationalConsumer Disputes Redrlessal Commission and the
Hon'ble Supreme Court of India, the authority is of the view that the forfeiture
amount of the earnest money shall not exceed more than 1.00/o of the consideratisn
qmount of the real estate i.e. apartment/plot/building as the case may be in ull
clses where the cancellation of the flat/unit/plot is made by the builder in ,
unilateral manner or the buyer intends to withdraw from tie project and any
agreement containing any clause contrary to the aforesaid regulations shctll be
void and not binding on the buyer.,,

complainr No. 311.g of 2023

19' The issue with regard to deduction of earnest money on cancellation of a

contract arose in cases of Maula Bux vs, ltnion of India, (1970) 7 scr gzB
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Complaint No. 311.9 of Z0Z3

20. so, keeping in view the law laid down by the Hon,ble Apex court and
provisions of regulation 11 of 201,8 framed by the Haryana Real Estate

Regulatory Authority, Gurugram, and the respondent can't retain more
than l0o/o of sale consideration as earnest money on cancellation but that
was not done. So, the respondent/ promoter is directed to refund the paicl-

up amount of Rs.29,64.,349/- received by it from the complainants, after
deduction of 10o/o of sale consideration, being earnest money, and return
the reaming amount along with interest on such balance amount at the

rate of 1'1,.1,0o/o per annum (the State Bank of India highest marginal cost of
Iending rate IMCLR) applicable as on date +2o/o) as prescribed under rule
1"5 of the Haryana Real Estate (Regulation and Development) Rules,2077,
from the date of request for surrender [i.e., 16.0 3.201,3) till the actual date

of refund of the amount within the timelines provided in rule 16 of the

Haryana Rules 2017 ibid.

F. Directions of the Authority

21,. Hence, the Authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority
under section 34(fl:

i. The respondent/promoter is directed to refund the paid-up amount

of Rs.29,64,349/- received by it from the complainants, after

deduction of 10% of sale consideration, being earnest money, along

with interest on such balance amount at the rate of 11.10% per

annum as prescribed under rule 15 of the Haryana Real Estate

fRegulation and Development) Rules, 2017, from the date of request
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Complaint No. 3L 19 of 2023

for surrender (i.e,, 1-6.03.201"3) till the actual date of refund of the

deposited amount.

ii. A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

iii. The respondent is further directed to not to create any third-party

rights against the subject unit before full realization of the paid-up

amount along with interest thereon to the complainants.

22. The complaint stand disposed of.

23. Files be consigned to registry.

V.t?
(Vijay Kumar Goyal)

Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 30.05.2025
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