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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

ORDER

1. The present complaint has been filed by the complainant/allottee under

section 31 of the Real Estate (Regulation and Developmeno Act,2016

(in short, the Act) read with rule 28 of the Haryana Real Estate

(Regulation and Development) Rules, 2017 [in short, the Rules) for

violation of section 11(aJ (aJ of the Act wherein it is inrer alia prescribed

that the promoter shall be responsible for all obligations,

responsibilities and functions under the provisions of the Act or thc

Rules and regulations made thereunder or to the allottee as per the

agreement for sale executed infer se.
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Unit and proiect related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

Details

fr,rr*,.u ,

Complaint No. 4597 of 2023

Cyber Park, Scctor 67,

Particulars

Name of the project

validity status

l.qqlp_Iglegt_".*
Nature of the Droiect Cyber Park

ICurugram
I 8.31 25 acres

DTCP license no. and

Ldmeasuring
aJ

buyer's

97 of200a dated 12.05.2008 valid up to
11.05.2020

Registered vide no. 61 of 2019 datcd
25.71.2079

Name of licensee M/s LandmqlE Apartme!ts qy!, L!C:

RERA Registered/ not
resistered

it
it
lp
ik
-ql

rU

U

U

(l

Not allotted
500 sq.ft., 6th Floor

..{!age 46 of comp!aint)
18.10.2 019

[Calculated as per Fortune
Inlrastructure ond Ors. vs. Trevor
D'Lima and Ors. (72.03.2078 - SC);

02 ss /20181
Rs. 27 ,7 7 ,500 /-
Page 57 of complaiqq)

Rs.25,00,000/-

{Page 36 of complaint)
5. That the first party will pay
Rs.25,000/- as assured return per
month payable quarterly to second
party tiU the date of possession or 3

Paee 45 of com bl!!l
10.07.2010

I fPase 34 of comolaint
11. Due date of possession

[PeSellqf_S_r rnp |ei !1Q
10.07.2 013

the

id by
from

rill

Total sale consideration

Amount paid
complainant
Assured return clause

03.07 .2013

pa
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Complainr No. 4597 of 2023

Occupation certificate 26.12.201.8

le€s2 {lhe replyl
Offer of possession 18.10.2 01 9

(as per clause 3[a)(e) of the agreement
e 48 of colnplaint]

.

Facts ofthe complaint

The complainants have made the following submissions: -

The complainant vide an application form, booked a unit in the group

housing project of the respondent named "Landmark Cyber park,,,

Sector-67, Gurugram. The complainant made a payment of

Rs.1,11,000/- towards the booking amount vide cheque no. 11463:.1

daled 27 .05.2010 drawn on Axis Bank, DLI.' Galleria, Gurugram.

The complainants and the respondent entered into a memorandum

ofunderstanding dated 10.07.2010 in which the respondcnt assurcd

the complainant to pay a monthly assured return amounting to

Rs.25,000/- to be paid till date of possession or 3 years and the total

sale consideration of the unit to the complainant shall be

Rs.25,00,000/- and the complainant paid an amounr of

Rs.25,00,000/- in total to the respondent.

'l'hat as per booking application form, the respondent pronrised thc

complainants to handover the possession of the apartment within .j6

months from the date of signing of the agreement to sell, which shall

be taken from the MOU, i.e., 70.07.2010 and the due date of

possession comes out to be 10.07.2013.

That vide letter dated 05.04.2016, the complainants wrote a letter to

the respondent for resumption of assured return as the respondent

was neither giving possession of the said property nor paying the

assured returns.

III.

IV.

Pagc 3 of 12
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That the complainants through their legal counsel, sent a legal notice

to the respondent for payment of assured returns, as well as giving

the possession ofthe unit in question, but to no avail.

VI. 1'he respondent, after a delay of about 6 years for such confirmation

of the booking application, allotted a commercial space on 6rh Floor to

the complainant admeasuring 500 sq. ft in the said project.

Vll. That a buyer's agreement was executed between the complainant and

the respondent on 18.10.2019 for a total consideration of

Rs.27,77,500/- as per the payment plan annexed at Annexure-A of the

BBA out of which the complainant paid an amount of lLs.2 5,00,000/-.

VIII. That the complainants contacted the respondent on several

occasions, but the respondent was never able to give any satisfactory

response to the complainants regarding the status of the delay

compensation. The complainants kept pursuing the matter with thc

representatives of the respondent by visiting their office regularly as

well as raising the matter to how the delay in the project will be

compensated, but to no avail.

IX. That the complainants are entitled to get delay possession charges

with interest at the prescribed rate from date of application/payment

to till the realization of money under Section 18 & I 9(4) of Act. 'lhc

Complainants are also entitled for any other relief which they are

found entitled by this Hon'ble Authority.

X. 'l'hat the complainants after losing all the hope from the respondent,

having their dreams shattered of owning a flat & having basic

necessary facilities in the vicinity of the 'Cyber Park" project and also

losing considerable amount, are constrained to approach this

Authority for redressal of their grievance.

Page 4 of 12
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Complaint No. 4597 of 2023

Relief sought by the complainants:

The complainants have sought following relief(s):

I. Direct the respondent to handover possession and to pay delay

possession charges as per the Act.

On the date of hearing, the authority explained to thc

respondent/promoter about the contraventions as alleged to have been

committed in relation to section 11(a) (a) of the Act to plead guilty or

not to plead guilty.

Reply by the respondent.

The respondent vide its reply has contestcd thc complaint on thc

following grounds: -

i. That the complainants with a sole motive to invest and for gains

signed an MoU dated 10.07.2010 and booked a unit in "l,andmark

Cyber Park" admeasuring 500 sq. ft. for a total consideration ol

Rs.25,00,000/-. That the respondent has paid assured returns to the

complainants till 03.07.2013 and to the tune to Rs.8,40,000/- as per

MoU dated 10.07.2010.

ii. That the respondent acting on the assurances given to the

complainants, completed the project in time and has received the

occupation certificate on 26.12.2018 and also issucd allotment lcttcr

dated 12.08.2019. It is pertinent to mention here that as the

complainants were not coming forward to take possession and to

deposit the remaining dues of the respondent, the respondent again

issued a reminder for possession letter dated 20.O9.2019 however,

despite the unit being ready for delivery, the complainants filed the

present complaint with an ill-motive to extort monetary benefits.

iii. That the complainant on 1U.10.2019 had entered into a builder

buyer's agreement and took the possession of the unit allotted to the

D.

6.
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complainant. Relevant para of the builder buyer's agreement dated

12,08.20"19 is reproduced herein for the sake of readiness:

"3. Possessr'on of "the soid Unit"
a) That the said unit is ready for hondover in all respect as bare shell

and the possession of the said unit / IT space sholl be deemed
handed over to the Allottee after signing of this agreement.

b) That the Allottee sholl have an option to give the leasing rights of
the said unit to the Compqny /Developer to lease the said unit
individually or along with other unit contiguous or non
contiguous after signing the leose offangement agreement
(Annexure - B) separately along with this ogreement. Thot the
Allottee shall never get the physical possession of the unit ofter
entering into the lease orrangement ogreement and shall keep
their unit in the lease pool option only."

Thus, it is evident that the complainants have already taken

possession of the unit and the present complaint seeking possessron

along with other relief is nothing but a tactics of the complainants to

illegally enrich themselves.

That moreover after signing of the builder buyer's agreement and

after the complainant taking symbolic possession of the unit allotted

to the complainant, as the complainant never cleared its remaining

dues, the respondent was constrained to write letters dated

20.10.2021 as well as 2-1.10.2027, however thc complainant dcspitc

receiving the letters never cleared their dues and filed the prescnt

complainant with ulterior motives.

That the complainant has wilfully agreed to the terms and conditions

of the agreement and is now at this belated stage has raised issues

and concerns regarding his contractual obligations.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can bc

decided on the basis of those undisputed documents and submission

made by the parties.

l'a8c 6 ol l2
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lurisdiction of the authority

The authority has complete territorial and subject matter Jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorialjurisdiction

As per notification no. 1192/2017-1TCP dared 14.12.2017 issued bv

Town and Country Planning Department, the jurisdiction of Real l.lstatc

Regulatory Authority, Gurugram shall be entire Gurugram District for

all purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugranr

District. Therefore, this authority has complete territorial jurisdiction

to deal with the present complaint.

E.ll Subiect matter iurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall bc

responsible to the allottees as per agreement for sale. Section 1 1 (4) [a)

is reproduced as hereunder:

Section 77,,.,,(4) The promoter sholl-
[a) be responsible for all obligations, responsibilities ond Junctions
uncler the provisions of this Act or the rules ond regulotions mode
thereunder or to the allottees os per the ogreement fot sale, or to
the association of ollottees, os the cose moy be, till the conveyance
of qll the opartments, plots or buildings, as the cose moy be, to Lhe
ollottees, or the common oreos to the associotion ol ollottees or the
competent authority, os the cose moy be;
Section 34-Functions of the Authority:
344 of the Act provides to ensure complionce of the obligatrcns
cast upon the promoters, the allottees ond the real estate ogents
under this Act and the rules ond regulotions nlodc thereunder

So, in view ofthe provisions ofthe Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter.

Findings on the relief sought by the complainants.

F.l Direct the respondent to handover possession and to pay delay
possession charges as per the Act,

9.

F.

Complaint No. 4597 of 2023

PaEe ? of 12



HARERA Complaint No. 4597 of 2023

GURUGRANI

In the present complaint, the complainants intend to continue with the

proiect and are seeking delay possession charges as provided under the

proviso to Section 18(1) ofthe AcL Sec. 18(1) proviso reads as under.
"Section 78: - Return ofomount and compensotion
18(1). lf the promoter fails to complete or is unable to give possession of
0n oportment. ploL. or bwlding, -

Provided that where on ollottee does not intend to withdtow from
the project, he sholl be paid, by the promoter, interest for every
month of delay, till the handing over ol the possession, qt such rote
os may be prescribed."

Due date ofhanding over possession:]'he llon'blc Suprcmc (:ourt lr
the case of Fortune Infrastructure and Ors. vs, Trevor D'Limo and

Ors. (12.03.2018 - SC); MANU /SC /0253 /2019 observed rhar "o

person cannot be mode to wait indefinitely for the possession of the flats

allotted to them ond they are entitled to seek the refund of the omount

paid by them, qlong with compensation. Although we are owore of the foct
thot when there was no delivery period stipuloted in the agreement,

a reasonable time has to be taken into consideration. ln the facts and

circumstances of this case, a time period oI3 yeors would have been

reasonable for completion of the contract.

ln view of the above-mentioned reasoning, the date of execution of Motl

i.e. 10.07.2010 is ought to be taken as the date for calculating due date

of possession. Therefore, the due date ofhanding over ofthe possessron

of the unit/space comes out to be 10.07.2 013.

Admissibility of delay possession charges at prescribed rate of
interest: Proviso to Section 18 provides that where an allottee does not

intend to withdraw from the pro,ect, he shall be paid, by the promoter,

interest for every month of delay, till the handing ovcr of possession, .rt

such rate as may be prescribed and it has been prescribed under Rule

15 ofthe Rules. Rule 15 has been reproduced as under;

12.

13.

74.

,r'
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Rule 15. Prescribed rqte of interest' lProviso to section 12' section l8
ond sub-section (4) and subsection (7) ol section 191

1l'l-- ri, ,n, piipose o7 p.o''to to secron l2; 
.section.18:-0.1d 

sub'

sections (4) ond (7) of section 19 the "interest ot the rate

prescribed': sholl be ihe Stote BLlnk of lndia hghest morginol cost

of lending raLe +20/o':

Provided thqt in cose the Stote llank of tnclia nqrginol cosL of

lending rote (MCLR) is not in use i sholl be lepluce.d 
by such

benchmork lending rates which the Stote Bonk of lndio may fix

from time to time for lending to the general public.

17. The legislature in its wisdom in the subordinate legislation under the

provision of Rule 15 of the Rules, has determined thc prescribed ratc ol

interest. The rate of interest so determined by the legislature' is

reasonable and if the said rule is followed to award the interest' it will

ensure uniform practice in all the cases'

18. Consequently, as per website of the State Bank of lndia i'e 
'

https://sbi.co.in, the marginal cost of lending rate (in short' MCLR) as

on date i.e., 0g.07.2025 is 9.100/o' Accordingly' the prescribed rate of

interest will be marginal cost of lending rate +20lo i e ' 
11'10o/o'

L9. The definition of term 'interest' as defined under Section 2(za) of the

Act provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which

the promoter shall be liable to pay the allottee' in case of default 'l'he

relevant section is reproduced below:

"(za) "interest" meons the rotes ofintercst poyoble by the promoter or thc

ollottee, as the cose moY be'

Explonooon. -For the purpose ol this clouse- 
.

rii Lhe rote of inleresl chorgeable [rom lhe ollolLee by the promoler'

' ' in ,or" oiarfoulr' sholl-be equol to rhe rote of inrcrest which the

promoter sholl be tiable to pqy the ollottee in cose old.eloutt;

(ii) ihi inter"st poyabte by thi promoter to the ollottee sho.ll be lrom

the date the promoter received the omount or ony port thereof till

Lhe dote the omount or port thercof ond inleresL thereon is

refunded' ond the interest pqyobte by the-ollotlee to the promoter

siotl be fron the date tie ollottee defoutts in poyment to the

Promoter tilt the date it is Poidi'

20. Therefore, interest on the delayed payments from the complainants

shall be charged at the prescribed rate i'e ' 
11'10y0 by the respondent/

Page 9 ot 12
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Complaint No. 4597 of 2023

promoter which is the same as is being granted to the complainants in

case of delay possession charges.

21. On consideration ofthe documents available on record and submissions

made by both the parties regarding contravention of provisions of the

Act, the Authority is satisfied that the respondent is in contravention ol'

the Section 11[4)(a) ofthe Act by not handing over possession by the

due date. The possession of the subiect unit was to be delivered by

1,0.07.2073. The respondent has completed the construction and

development of the proiect and got the oc/cc on 26.1.2'2O74' lt ts

observed that vide clause 3(a) and (eJ of the buycr's agreement datcd

18.10.2019, it was mutually agreed between the parties that the

respondent will give possession of the said unit in raw/bare shell

condition and the same is ready for handover in all respects and shall

deemed to be handed over to the complainants on the date of its

execution. Furthermore, vide clause 3(g) of the buyer's agreement' the

complainant was obligated take physical possession of the unit within

30 days after signing of the that agreement. Thus, the said BBA which

was executed after obtaining OC/CC can be termed as offer of

possession in view of the above said terms of the BBA' The authority is

of the considered view that there is delay on the part of the respondcnt

to offer physical possession of the subject unit and it is failure on part

of the promoter to fulfil its obligations and responsibilities to hand over

the possession within the stipulated period

22. Section 19(10) of the Act obligates the allottee to take possession of thc

subject unit within 2 months from the date of receipt of occupation

certificate. In the present complaint, the occupation certificate was

granted by the competent authoriry on 26122018 1'he respondent

offered the possession of the unit in question to the complainants only

Page 10 ol l2
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on 18.10.20L9, so it can be said that the complainants came to know

about the occupation certificate only upon the date of offer of

possession. Therefore, in the interest of natural iustice' the

complainants should be given 2 months time from the date of offer of

possession. These 2 months of reasonable time is being given to the

complainants keeping in mind that even after intimation of possession

practically they have to arrange requisite documents including but not

limited to inspection of the completely finished unit, but this is subject

to that the unit being handed over at the time oftaking possession is in

habitable condition lt is further clarified that the delay possession

charges shall be payable from the due date of possession till the expiry

of 2 months from the date of offer of possession (1810'2019) which

comes out to be 18.1 2 20 19

23. Accordingly, the non-compliance of the mandate contained in Sectiorl

11(4)(a) read with Section 18(1J of the Act on the part of the

respondent is established. As such the complainants are entitled to

delay possession charges at prescribed rate of interest i e ' 11 10%r p tt

w.e.f. 10.07.2013 till the expiry of 2 months from the date of offer of

possession (18.10.2019) which comes out to be 1812 2019 as per

provisions ofsection 18[1) ofthe Act read with Rule 15 ofthe Rules and

Section 19(10) ofthe Act.

G. Directions of the authority

24. Hence, the authority hereby passes this order and issucs the following

directions under section 37 of the Act to ensure compliance ol

obligations cast upon the promoter as per the function entrusted to the

authoritY under section 34[0:

i. The respondent is directed to pay interest to the complainants

against the paid-up amount at the prescribed rate i e ' 11 100/o per

Complaint No. 4597 of 2023
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annum for every month of delay from the due date of possession i.e.,

10,07.2013 till the expiry of 2 months from the date of offer of

possession (18.10.2019) i.e., upto 18.12.2019 only.

The complainants are directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.

The respondent is directed to handover possession of the unit to the

complainant/allottees in terms of the buyer's agreement datcd

18.10.2 019.

The respondent shall not charge anything from the complainants

which is not the part of the buyer's agrecmcnt datcd 1 8.10.201 9.

The rate ofinterest chargeable from the allottees by the promoter, in

case ofdefault shall be charged at the prescribed rate i.e., 11.100/o by

the respondent/promoter which is the same rate of intcrcst which

the promoter shall be liable to pay the allottees, in case of default i.e.,

the delay possession charges as per Section 2(za) of the Act.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

Complaint No. 4597 of 2023

lv.

ii.

would follow.

25. Complaint stands disposed of.

26. File be consigned to registry.

(Ashok Sa

Haryana Real Estate Regulatory Authority, Gurugram

Dared: 09.07.2025

lll.

vl.
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