Complaint no. 4930 of 2023

. HAR—EBP‘\ and 4 Others
& GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Date of decision: 09.07.2025
Name of the Builder Vatika Limited
Project Name “Vatika India Next City Centre”
Situated at: Sector 83, Gurugram
Sr. Case No. Case title APPEARANCE
No.
ak CR/4930/2023 Dharam Bir Sethi and Anita Shriya Takkar, Advocate
Sethi i (Complainant)
7
APtk Bimnited Ankur Berry, Advocate
) ! (Respondent)
2. CR/4931/2023 | Dharam Bir Sethi and Anita Shriya Takkar, Advocate
Sethi (Complainant)
Vs

Vatika Limited

Ankur Berry, Advocate
[Respondent)

3. CR/4932/2023

Dharam Bir Sethl and Anita
Sethi
V/s
Vatlka Limited

Shriya Takkar, Advocate
(Complainant)

Ankur Berry, Advocate
(Respondent)

it. CR/4934 /2023

- Dharam Bir Sethi and Anita |

Sethi

V/s:
Vatika Limited

Shriya Takkar, Advocate
[Complainant})

Ankur Berry, Advocate
[Respondent)

5. CR/4935/2023

Dharam Bir Sethi and Anita
Sethi
V/s
Vatika Limited

CORAM:
Shri Ashok Sangwan

Shriva Takkar, Advocate
(Complainant)

Ankur Berry, Advocate
{Respondent)

Member
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& GURUGRAM

_ HARERJ&\ Complaint no, 4930 of 2023

and 4 Others

ORDER
This order shall dispose of all the 5 complaints titled as above, filed
before this authority in Form CRA under Section 31 of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred as "the
Act"] read with Rule 28 of the Haryana Real Estate [Regulation and
Development) Rules, 2017 (hereinafter referred as “the rules”) for
violation of Section 11(4)[a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all its obligations,
responsibilities and functinns;.gi;_};';;_l;_lg_'allnttees as per the agreement for
sale executed inter se hgtw'g'eﬁpéi:ti{e's.
The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the
projects, namely, ‘VATIKA INDIA NEXT CITY CENTRE' being developed
by the same respondent prometer i.e, M/s Vatika Ltd.
The details of the complaints, reply to status, unit no., date of agreement,
and allotment, due date of possession, offer of possession and relief
sought are given in the table below:

Project Name and Logation =~ “India Next City Centre”, Sector 83, Vatika
. [ |'mdiaNext, Gurugram, Haryana.
Nature of the project. Commercial complex
' Area of the project 10.72 acres l
DTCP License no. 122 of 2008 dated 14.06.2008
| Valid up to 13.06.2018
RERA registered or not Mot registered
Possession clause 2 of BBA Clause 10 - Force Majeure

“Subject to the aforesaid and subject to
timely payment by the buyer of sale price, stamp
duty and other charges due and payable
according to the payment plan applicable to
him or as demanded by the developer, the
Developer contemplates to complete
construction of the said Commercial Unit

Page Z2of31




& GURUGRAM

Complaint no. 4930 of 2023
and 4 Others

within 48 months of execution of this
Agreement.”

{Emphasis supplied)

Assured return clause

Clause 12. Assured Return and Leasing
Arrangement

“Since the Buyer has paid the full basic sale
consideration for the said Commercial Unit
upon signing of this Agreement and has also
requested far putting the same on lease in
combination with ather adjoining units/spaces
of ether owners after the said Building is ready
for gccupation and use, the Developer has
agreed to pay Rs. 65 (Rupees Sixty-five only)
per sq. ft. super area of the said Commercial
Unit per month by way of assured return to
the Buyer from the date of execution of this
agreement  till the completion of
construction of the said Building. The Buyer |
hereby gives full authority and powers tw the |

“Developer to puk the soid Cammercial Unit in

combination with-other adfeining commercial |

units of other owners, on lease, for and on behalf

of the Buyer,as andwhen the said Building/ said

Ec#rmﬂrﬂdi !ﬁrﬁt J!srendy and fit for occupation.

The Buver hm‘ I:GEtH"J_'].f understood the gensral

risks involued ingiving any premises on lease to

third parties and has undertaken to bear the
said visks exclusively without any liability
whatsoever on the part of the Develaper ar the

Gonfirming Party. 4t is further agreed that:

(i) The Developer will pay to the Buyer Rs. 65
(Rupees Sixty-five ) per sq. ft. super area of
the said Commercial Unit as committed
return for upto three years from the date
of completion of construction af the said |
Building or till the said Commercial Unit is |
put on lease, whichever is earlier. After the
said Commercial Unit is put on lease in the
above manner, then payment of the aforesaid
committed recurn will come to an end and the
Buyer will start receiving lease rental in
respect of the soid Commercial Unit in
accordance with the leage document as may
be executed and as described hereinafter......"

(Emphuasis supplied]
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Complaint no. 4930 of 2023

HARERA

 GURUGRAM s
Occupation certificate Mot obtained
Offer of possession Not offered
Sr. | Complaint No., | Unit Date of Total Sale Offer of
No. | Case no.and | execution Consideration / | possession/AR
Title, and size of BBA Total Amount paid | paid to
Date of filing of by the complainant
complaint complainants
1. CR/4930,/2023 | 307, 23082012 | TSC- Rs.22,50,000/- Nat Offered,
Elock 1, (page 18 of | [as per BBA at pape 20 | Rs.23.89274 il
3 Aoor | complaint] | of complaint) Oetober, 2018
Dharam Bir Sethi | measuring [As pleaded by
Vs 500 5. fr AP- Bs.23,19.525/- respandent at
Vatlka Lid, {pagge 20 of : (as per BBA at pape 20 | page ¥ of reply)
complainty | of complaing)
:-.-: I |."'- y e
DOF:30.10.2023 e y
Reply:20.06.2024 e 1 s -.
iz CR/4931/2023 | 304, 2308.2012 | TSk Rs.22,50,000/- Not Offered/
BlockD, | [page 180f | [bsper BBA at page 20 | Rs.23,89.274 il
i PV complaint] | of complaint) Detaber, 20018
Dharam Bir Sethi | measuring [As pleaded by
Vs, 500 5q. fL AP- Re23,19,525 /- respandent at
Vatlka Lud Lpage 200f 35 per BBAat page 20 | page 9 of reply)
"'mﬂaimi mplu‘l:&]
POF:30.10,2023
Reply:20.06.2024 =
3 CR/4932/2023 | 305, 23082012 | 7SC- Rs.22,50,000/- Not Offered/
Block'®,. | {page T8ol _| (is per BBA at page 20 | Rs.23.89,274 dll
3¢ floor | Complaint] ﬂfl:l:llﬂPLilJﬂt] October, 2018
Dharam EirSﬁlﬁ! aslﬂdng s ¥ [As pleaded by
Vs i EFI a = # n.:.i:iqq.szs,f respondent at
WVatilka Lid g E&wf g {asper BBA at page 20 | page 9 of reply)
complaint} of complaint}
DHOF:30, 10,2023
Reply:20.06.2024 e i
1, CR/4334/2023 | 308, 23.082012 | TSC- Rs22,50,000/- Not Offered,/
Block D, [page 18 0f | (as par BBA at page 20 | R=s23.89.274 1l
37 floor | complaint) | of complaint) October, ZO18
Dharam Bir Sethi | méasuring [As pleaded by
Vs, 500 sq. fr. AP- R 23 19535/ respondent al
Varika Led. {pame 20 of [as por BRA atpage 20| page D of reply)
complaint) of complaint]
DOF:30.10.2023
Reply:20.06 2024
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MRERA Complaint no. 4930 of 2023

GURUGRAM and 4 Others
CR/4931/2023 | 306, 23082012 | TSC- Rs.22,50,000/- Not Offered/
Bloek 0, (page 1Bof | [as per BEA atpage 20 | Rs.23.89274dll
37 Aoor | complaint) | of complaint) CDetober, 2018
Dharam Bir Sethi | measuring [As pleaded by
Vs, 500 5q. fi AP- Re23.19.525/- respandent at
Vatika Lod, i page 20 of [as per BEA at page 20 | page 9 of reply)
complaing] of complaint)

DOF:30.10.2023
Reply:20 06,2024

The complainants in the above complaints have sought the l'ulluh'l.nl reliefs:
1. Direéct the respondent to pay the delay penalty charges with interest as per the RERA

Act, from the due date of possession.

2. Direct the respondent to make payment on account of assured returns calculated @
Rs.65/- per sq. ft. per month on suuﬁ ft. L&, Rs.32,500/- per month w.ef 01.10.2018
till date (73 months) along with mmim.ﬁ 18% on delay and further issue directions
te the respondent to keep paying qssgmd’mns in terms of clause 12 of buyers
agreement till cmnpleuq_u’nﬁﬂn pm;m: ipt of OC and handing over of possession.

1. Direct the respn-ndm; I'.nmap :[iaqun url lwﬁd:{_tht’ assured returns calculated @
Rs.65/- per sq. ft. [Itl' ‘month on m-!q.. e, Rsﬂ.ﬁﬂﬂ,-‘ per month for a further
period of three vears [4s per clatss 12 of BBA) from completion of the project/receipt
of OC along with interest @ 18% on delay, the-exception being leasing it out only with
the written consent of the complainants to. the terms and conditions of lease
transaction with the proposed lessee,

4. Direct the respongdemt w handover actual, pi:sysEcnII vacant possession of the
commerclal unit completedin all rpﬂphﬂs along with the grant of OC/CC,

5. Direct the respondent to execute the sale deed of the above said unit in favour of the
complainant,

. Allecate car parking space to thescamplainant in terms of letter dated 08.052014.

Note: In the table referced above ceetain abbreviations have been used. They are
elaborated as follows:
Abbreviation Full form

DOF Date of filing n.fmmplalnt
TS Total sale. mnﬂﬂmﬂan

AP Amount pald by the allottes /s
AR Assured Return

The facts of all the complaints filed by the complainants/ allottees are
also similar. Out of the above-mentioned cases, the particulars of lead
case CR/4930/2023 titled as "Dharam Bir Sethi V/s Vatika Limited”
are being taken into consideration for determining the rights of the
allottees qua assured return, delay possession charges, physical

possession and conveyance deed.
Page 5 of 31
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2.

Unit and project related details

Complaint no. 4930 of 2023
and 4 Others

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, date of

buyer's agreement etc, have been detailed in the following tabular form:
CR/4930/2023 titled as "Dharam Bir Sethi V/s Vatika Limited”

Sr. Particulars Details
No.
1. | Name of the project “Vatika India Next City Centre”,
Sector-83, Gurugram
2. | Project area 18.72 acres
3. | Type of colony | Commercial Complex
4. | RERA registered/  not | Not Registered
registered and validity | :
status
5. | DTCP license no.and 122 of 2008 dated 14.06.2008 valid
validity status upto 13.06,2018
6. | Name of Ll'.ld lagunsea -Mf;_TrishLil Industries
7. | Finally reall‘uh;eﬁ unitne. |Unit no. 307, 3rd floor, Block D
admeaswmg I;EID sq. ft.
[Page 20 of complaint)
8. | Old Unit no. Unit ‘ne. 547, 5" foor, Block B
admeasuring 500 sq. ft
(Page 40 of complaint)
9, |Date of execution of|23.082012
buyer's agreement (Old | (Page 18 ofcomplaint]
Unit) »
10. | Letter for re-allocation of | 31.07.2013
unit Allotment of Mew Unit (unilaterally as
contended by complainant in para 7 of his
pleadings at page 11 of complaint)
(Page 40 of complaint]
11. | Assured Returns clause | Clause 12, Assured Return and Leasing

Arrangement

“Since the Buyer has paid the full basic sale
consideration for the said Commercial Unit
upen signing of this Agreement and has also
reguested for putting the same on lease in
combination with  other adjoining

Page 6 of 31
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Complaint no. 4530 of 2023
and 4 Others

31 L
u '_|.

N ready. and fit for eccupation. The Buyer has

|in giving amy premises on lease to third

units/spaces of other owners after the said |
Building is ready for occupation and use, the
Developer has agreed to pay Rs. 65
(Rupees Sixty-five only] per sq. ft. super
area of the said Commercial Unit per
month by way of assured return to the
Buver from the date of execution of this
agreement till the completion of
construction of the said Building The
Buyer hereby gives full authority and powers
to the Developer to put the said Commercial
Unit in combination with other adjoining
commercial units of other owners, on lease,
for and on behalf of the Buyer, as and when
mﬂ;md Building/ said Commercial Unit is

clearly understood the general risks involved

parties and hus undertaken to bear the smd
risks  exclusively without any liability
whatsoever on the part of the Developer or
the Confirming Party. It is further agreed
that:
(i} The Developer will pay to the Buyer Rs.
- 65 (Rupees Sixty-five ) per sq. ft. super
area of the soid Commercial Unit as
committed return for upto three years
from the date of completion of
construction of the said Building or till
.the said Commercial Unit is put on lease,
‘whichever |" earlier. After the said
'.I'.’.‘amn!'e.ﬁﬂlﬂl pit is put on lease in the
-ghove manner, then payment of the
aforesgid commitied return will come to
an end and the Buyer will start receiving
lease rentol in respect of the soid
Commercial Unit in accordance with the |
lease document as may be executed and as
described hereinafter......."

(Emphasis supplied)

[Page 32 of complaint)

12.

Possession clause

Clause 10 - Force Majeure
"eo..Subject to the oforesaid and subject to
timely payment by the buyer of sale price,

stamp duty ond other charges due and

Page 7 of 31
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Complaint no. 4930 of 2023
and 4 Others

payable according to the payment plan
applicable to him or as demanded by the
developer, the Developer contemplates to
complete construction of the soid
Commercial Unit within 48 months of
execution of this Agreement.”

(Emphasis supplied)
[BBA at page 31 of complaint)

1%

Due date of possession

23.08.2016
(Calculated to be 48 months from the date of
execution of builder buyer agreement)

14,

Total sale consideration

Rs. 22,50,000/-
[BBA at page 20 of complaint)

13,

Paid up amount

16,

= H;E.~23.19}525f-
| (BBA at page 20 of complaint)

E-mail sent by respondent
to complainant |
confirming that project is
ready and available for
leasing

29.02.2016
(As pleaded by respondent at page 15 of

reply)
[Document not placed on record)

17,

Letter of completion of
construction ' sent by
respondent '

2603.2018
(Page 63 of reply)

respondent for payment

18. | Assured returns paid by | Rs.23,89,274/- till October, 2018
respondent to | (As pleaded by respondent at page 9 of
complainants reply)

19, | E-mails sent by ﬂ,i'ﬂiﬂ'iﬂ,ﬂﬂ.ll.lﬂlﬂ,EE.IE.EDIE
respondent to| (Page 51,82 and 55 of reply respectively)
complainants  regarding
stoppage of  assured
returns

20. | E-mail sent by respondent | 14.06.2019
to complainants | (Page 12 of written submissions filed by
regarding reconciliation | respondent]
of accounts of the
complainant

21. | Legal notice sent by |28.08.2019
complainants to | (Page 41 of complaint)

Page 8 of 31




ﬁ HARERA Complaint no. 4930 of 2023

and 4 Others
& GURUGRAM
of pending assured
returns
22, | Occupation  certificate/ | Not obtained
] Completion certificate
Facts of the complaint

B+
6.

The complainants have made the following submissions in the complaint
as well as rejoinder dated 15.10.2024:

a)

b]

€)

d)

That the complainants are law-abiding citizens and permanent
resident of Delhi. He is the buyer/allottee of unit bearing no. 307D
having 500 sq. ft., INXT City Centre situated in Sector-83, Gurugram,
Haryana being developed by the respondent.

That sometime in 2012, the respondent through their officials and
representatives approached the complainants and offered to sell
commercial units in the project, further on which they promised
"guaranteed and assured return” on the money paid by the
complainants upon them making a full consideration. [t was assured
that the respondent shall allet commercial units to the
complainants, immediately upen-payment and pursuant to that, he
shall pay monthly assured return to the complainants,

That as per the agreement, monthly assured return shall be paid to
the complainants till the time the units are ready for possession and
subsequently, for 3 years from the date of completion of the project
and the receipt of completion certificate foccupation certificate for
the project.

That the complainants were induced to part with his money and
made a payment of Rs.23,19525/- to the respondent towards the
sale consideration of the unit. The parties entered into a builder

Papge 9 of 31




¥ HARE RA Complaint no. 4930 of 2023

p o Bt rtar b il and 4 Others

2 GURUGRAM

£)

buyer agreement dated 23.08.2012. As per the agreement, the
respondent had to pay assured return @ Rs. 65/ sq. ft. which would
total to Rs. 32,500/- per month to the complainants till the
completion of the construction of the project and subsequently, for
3 years after the completion of construction and receipt of the
CC/OC,

That as per the agreed terms, a sum of Rs. 32,500/- was payable by
the respondent to the complainants, every month for his unit. The
assured return was paid}fﬁ;ﬁ;z.;;lji_{b_:'respundent till September 2018
where-after, it has been ahrup-tly stopped by the respondent from
01.10.2018 and nothing paid since then. Further, the project is far
from completion and ne OC/CC is received till date despite the
categorical assurance of the builder to complete the construction in
a time bound manner.

That the complainants through their counsel sent a legal notice
dated 28.08.2019 to the- respondent. However, despite duly
receiving the legal notice.the Eeﬁpnndent did not pay any heed
towards the same and dfﬁ_d.-}ml:t reply, leave alone paying the due
amount. As per section 27 of the General Clauses Act, 1897, a notice
is deemed to be served/delivered when sent by registered speed
post unless the contrary is proved by the addressee.

That despite the complainants numerous requests to the
respondent to abide by the buyer's agreement, the respondent fails
to give any sort of information / remit the assured returns to the
complainants and/or complete the project or even give a firm

commitment about the completion of the project.

Page 10 0f 31
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& GURUGRAM

A

and 4 Others

h) That the complainants had filed the complaint under Section 31 of
the RERA Act, 2016, in July 2022 for all the 5 units purchased
admeasuring 2500 sq. ft, whereby the Hon'ble Tribunal gave liberty
to the complainants to file separate complaint in respect of each of
the unit allotted to the complainants,

i}  The cause of action in favour of the complainants arose-

i. When the respondent failed to handover the possession of the
commercial unit bearing no. 307D as per the date stipulated in
the builder buyer agreement.

ii. When the respondent fi':lllEd to make the payment of the assured
return and despite the notice dated 28.08.2019 failed to honour
his obli gati.mls and yet remains in default. There is hence a
cuntmmngcause of actian.

iii. When tl‘lE'l'E.'.i]]m'ld’EI'Ll: has till date failed to obtain CC/OC and to
complete the project. The cause of action again is continuing and
the respondent has yet not been able to complete the project and
provide the CC/OC.

j)  Thatanamountof Rs.23,89,270/- was paid as assured return to the
complainants from August, 2012 till September, 2018.

Relief sought by the complainants:
The present complaint was filed by the complainants on 30.10.2023
seeking the following reliefs:

1, Direct the respondent to make payment on occount of assured returns
calculated @ Rs.65/- per sq. ft. per manth an 500 sq. ft. Le., Rs.32.500/- per
month wef 01102018 till date (59 months) on 500 sq [t ie,
Rs.19,17,500/- along with interest @ 18% on delay.

2. Direct the respondent to make payment on account of assured returns
cafculated @ Rs 65/~ per sq. ft. per month an 500 5q. ft. ie, Rs.32,500/ per
maonth w.e.f 01,09.2023 till the completion of the project and receipt of

Page 11 of 31
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3. Direct the respondent to handaver ectuad, physical vacant possession of

£

5. Direct the respandent to pay the delay penafty charges wieh Interest ag per

Thereafter, the complaj

kn

omplaint no. 4930 of 202

i |
3

]

OCACC and thereafter, for g Periad of 3 years from then, along with jnterese

@ 18% on delay.

the grant af Do/ C

Direct the respondent to execute the sale deed of the ghoye sid unit in

favour of the complainant,

the RERA Act, from the due date of possession,

calculated @ R&.Eﬁpeﬁkq. ft. per monti orf Equ ftie, Re.325 &G
per month for ﬂiﬁ;{q&ﬁ.ﬂﬂﬂ'ﬂd ufthr&mr}_. (as per clause 12 of BEA)
from completion of the m}a@{rﬁﬂpﬁfﬂaﬂmg with interest @ 189
an delay, the exception being leasing it out only with the Written consent

of the complainants to the terms qnd conditions of legse transaction

With the grang of acyce

. Direct the respondent to €xeclite the sale deed of the above sajd unit in

favour of the camplainang,

- Direct the respondent to pay the delay Penalty charges with Interest gy

perthe RERA A ct, from the due date af possession.

. AMiocate cor parking space to the complainant at the rge that was

Prevalent at the time of execution of byyer's agreement.

- Award compensation to the extent of Rr.i’ﬂ,ﬂaﬂﬂﬂ,f- on account of

mental agony, harassment ang torture due tn ilegal acts and conduct
of the respondent company.

& Award litigation costs to the tune af Rs. 2,00, 33/ to the cormplainangs.
Page 12 of 31
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1L

HI.

IV,

HARERA Complaint no. 4930 of 2023

and 4 Others

A reply to the said application has been filed by respondent on
13.12.2024. After hearing both the parties at length, vide proceedings
dated 05.02.2025 the application for amendment in relief dated
15.10.2023 was allowed to the extent of relief no. 1 to 6. Acco rdingly, the
Authority is proceeding against the said relief(s) sought by the
complainants, as under:

Direct the respondent to make payment on account of assured returns
calculated @ Rs.65/- per sq, ft. per month on 500 sq. ft. i.e, Rs.32,500/-
per month w.e.f. 01.10.2018 I:H,l.,;ﬂﬂ,;ﬂ,t?& months) along with interest @
18% on delay and further "issﬂi: dﬂ'ﬂfhﬂmﬁ to the respondent to keep
paying assured returns in terms of clause 12 of buyers agreement till
completion of the project/receipt of OC and handing over of possession.
Direct the respondent to make payment on account of assured returns
calculated @ Rs.65/- per sq. ft. per month on 500 sq. ft. i.e, Rs.32,500/-
per month for a further period of three years (as per clause 12 of BBA)
from completion of the project /receipt of OCalong with interest @ 18%
on delay, the exception being leasing it out only with the written consent
of the complainants to the terms and conditions of lease transaction with
the proposed lessee,

Direct the respondent to pay the délay penalty charges with interest as
per the RERA Act, from the due date of possession.

Direct the respondent to handover actual, physical, vacant possession of
the commercial unit completed in all respects along with the grant of
0OC/CL.

Direct the respondent to execute the sale deed of the above said unit in

favour of the complainants,

Page 13 of 31
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VL Allocate car parking space to the complainants at the rate that was
prevalent at the time of execution of buyer's agreement.

9. On the date of hearing, the authority explained to the respondent
/promoter about the contraventions as alleged to have been committed
in relation to Section 11(4) (a) of the Act to plead guilty or not to plead
guilty.

D. Reply by the respondent

10. The respondent contested the complaint on the following grounds:

a) That the respondent issued communication to all its allottees of the
project “INXT City Centre" from company e-mail id
noreply@salesforce.com and poreply@vatikagroup.com regarding
committed returns/assured returns suspension vide e-mail dated
31.10.2018. The respondent issued second communication to all
allottees, thm;;gh e-mail dated 30.11.2018 detalling therein the
amendments in law regarding the SEB] Act, Bill No. 85 [Regarding
the BUDS Act) and other statutery changes which led to stoppage of
all the return based/ assured./ eommitted return based sales and
the respondent’s proposal to reconcile accounts as of July, 2019, The
respondent issued third e-mail to all the allottees on 28.12.2018
regarding stoppage of assured réntals and reconciliation of all dues
by June, 2019 and issued communication regarding addendum
agreement containing revised clauses excluding assured
return/committed return clause alternatively giving option to
allottees to shift to another project.

b) That the respondent on 14.06.2019, issued update to all its allottees

regarding reconciliation of accounts as of 30.06.2019 and issuance

Page 14 of 31
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and 4 Others _J

and were refunded Investments. Thus, the respondent admittedly
Paid assured retyrns from the date of execution of BBA till
September, 2018 and at the time of stoppage of assured returns in
September 2018, the respondent provided tmely detailed
communication to all jts allottees in the project, however the
complainant chose to sit I;:heflling of this complaint and now cannot
be allowed the relief4s prayéd.

That the issye regarding jurisdiction over complaint pertaining to
assured return is pending before various Courts and Tribunals, One
of such matters pertaining to the question of law "whether the
authorities or tribunal can grant refief of assured return after the
commencement of BUDS Act” js pending before the Hon'ble Punjab
and Haryana High Court, In the-bunch of petitions tagged with the
Mmatter of 'Vatika Limited vs. Uﬁiﬂn of India and Anr.' in CWP No.
26740 of 2022, the Hon'ble High Coust at Punjab and Haryana has
restrained the respondents therein from taking any coercive steps
in criminal cages registered against the respondent herein, for
seeking recovery of assured return till next date of hearing.

That the Uttar Pradesh Real Estate Appellate Tribunal (UPREAT)
while adjudicating an dppeal titled as "Meeng Gupta Vs. One Place
Infrastructures Pvt, Ltd, (Appeal No. 211 of 202 2)" has held that the
1ssue of Assured Return does not fall within the ambit of the Act of
2016 and dismissed the appeal filed by the Appellant /Allottee,

Page 15 0f 31



HAR ERA Complaint no. 4930 of 2023

== GURUGRAM and 4 Others

e) Further the RERA Authority of Punjab while adjudicating upon the
similar issue of assured return had taken a similar view by
observing that the said issue is out of the purview of the Real Estate
(Regulation and Development) Act of 2016. In the matter of "Lalita
Chauhan vs. Gupta Builders and Promoter Pvt. Ltd.' the Punjab Real
Estate Regulatory Authority evidently held that the concept of
Assured Return has no place in the Real Estate {Regulation and
Development) Act of 2016,

f)  That the objective of the Aet of 2016 is to regulate the real estate
sector in terms of the develgpment ofthe Project in accordance with
the law and to provide tﬂi;fﬁf?l:nmrasn_;ump ensation or refund to
the allottees in casé of violation of the pravisions of the Act of 2016,
The objective of the Actof 2016 is very clear to regulate the Real
Estate Sector and form balance amongst the Promoter, Allottee and
Real Estate Agent. However, the entire Act of 2016 nowhere
provides any provision to regulate the commercial understanding
regarding returns on investment or lease rentals between the
promoter and the buyer.

g) Thatthe Act 2016 provides for three kinds of remedies available to
the ::umpiajﬁan't in the case of any 'diﬁpute arisen between a
promoter and buyer with respect to the development of the project.
Such remedy is provided under Section 18 of the RERA Act, 2016 for
violation of any provision of the act. The said remedies are of
"Refund"” in case the allottee wants to withdraw from the project
and the other being "interest for delay of every month” in case the

allottee wants to continue in the project and the last one is for
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"Compensation" for the loss occurred to the allottee, if any,
However, nowhere in the said provision the Authority has been
empowered with the jurisdiction to grant assured returns or any
other arrangement between the parties with respect to investment
and returns.

That the true nature of the relief sought is kind of specific
performance of the assured returns commitment. The relief of
specific performance flows from the Specific Relief Act, 1963 and no
part of the Real Estate (Regulation and Development) Act, 2016
clothes this Authority to exercise powers under Specific Relief Act,
1963. Thus, this Autherity not being a civil court could not assert to
itself the jurisdiction to gﬁﬁt specific perfformance of the "Assured
Returns” whfi:ﬁ is a relief under the Specific Performance Act, 1963,
While exercising its jurisdiction, the. Authority should grant due
consideration to the principle ofJaw laid down in Commissioner of
Income Tax, Mumbai v. Anjum M.H. Ghaswala and Ors., AIR 2001 SC
3868 by a Constitution bench of the Hon'ble Supreme Court of India
that "It is a normal rule of construction that when a statute vests
certain power in an authority to be exercised in a particular manner
then the said autherity has to exercise it only in the manner
provided in the statute itself."

That it is matter of record that there was no possession clause
within the BBA. Only constructive possession of the subject unit was
to be delivered. Since the respo ndent/promoter is still using
complainant's money and occupation certificate has not been

obtained till date, therefore, to safeguard the interests of the
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allottees, the complainant may at best be allowed delay possession
charges at the prescribed rates from due date of possession till
receipt of occupation certificate plus two months as per section
13(1) of the Act of 2016 after adjustment of assured returns.
Therefore, considering the facts of the present case, and to ensure
no prejudice is suffered by the complainants, the respondent may
be directed to pay the amount of delayed possession charges at the
prescribed rate for every m\miﬂ:ﬂf delay till offer of possession plus
two months, as per ser:tti‘;m-'i ﬁ[l:f of the Act of 2016 read with rule
15 of the Rules, after. deducting the amount of assured returns
already paid till September, 2018.

With regard to issue of physical possession, the agreed BBA
between the complainant and the respondent shows that the Unit
allotted to the complainant was not intended to be handed over to
the complainant since it was a part of bigger floor plate and to be
leased out to mird'paﬁiéstﬁgﬂ:_l'lé'i' with'such similar other units in
that floor. The complainant was Well aware of the fact, that the
commercial unit in question was deemed to be leased out upon
completion and the same was evidently mentioned and agreed by
the complainantin the agreement

That it is admitted fact that OC in respect of the project where the
subject unit is situated has not been obtained by the promoter till
date. As on date, the conveyance deed cannot be executed in respect
of the subject unit, however the respondent is contractually and
legally obligated to execute the conveyance deed upon receipt of the
occupation certificate from the competent authority. Thus, the relief
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regarding execution of the conveyance deed of the allotted unit is
premature and complainant's right to execution of conveyance deed
would arise only after receipt of OC from the statutory authority.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submissions
made by the parties.
Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below. : s

E. 1 Territorial jurisdiction
As per notification ne. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatery Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question s situated within the planning area of Gurugram district,
Therefore, this autharity has complete territorial jurisdiction to deal
with the present complaint.

E. 1l Subject-matter jurisdiction
Section 11(4) (a) of the Act, 2016 provides that the promoter shall he

responsible to the allottees as per agreement for sale. Section 11 (4) (a)
is reproduced as hereunder:

“Section 11(4) (a)

Be responsible for all obligations, responsibilities and functions under the
pravisions of this Act or the rules and regulations mode thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, os
the case may be, till the conveyance ofall the apartments, plots ar bulldings,
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as the case may be, to the allottees, or the common areas to the assaciation
of allottees or the competent authority, as the case may be.

Section 34-Functions of the Authority:

34(f) to ensure compliance of the obligations cast upon the promoters, the
allottees and the real estate agents under this Act and the rules and
regulations made thereunder,”

S0, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to
be decided by the adjudicating officer if pursued by the complainant(s)
at a later stage,

Findings on the objections raised by the respondent

F.I. Pendency of petition before Hon'ble Punjab and Harvana High Court
regarding assured return
The respondent has raised an objection that the Hon'ble High Court of

Punjab & Haryana in CWP No. 26740 of 2022 titled as “Vatika Limited Vs.
Union of India & Ors.", took the cognizance in respect of Banning of
Unregulated Depus'its Schemes Act, .2[]1.9 and restrained the Union of
India and the State of Haryana from taking coercive steps in criminal
cases registered against the Company for seeking recovery against
deposits till the next date of hearing.

With respect to the aforesaid contention, the au thority place reliance on
order dated 22,11.2023 in CWP No. 26740 of 2022 (supra), whereby the

Hon’ble Funjab and Haryana High Court has stated that-

“.there is mo stay on adjudication on the pending civil
appeals/petitions before the Real Estate Regulatory Authority as
also against the investigating agencies and they are at liberty to
proceed further in the ongoing matters that are pending with them.
There is no scope for any further clarification,”

Thus, in view of the above, the authority has decided to proceed further
with the present matter.
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Findings on the relief sought by the complainants:

Gl Direct the respondent to make payment on account of assured
returns calculated @ Rs.65/- per sq. fi. per month on 500 sq. ft. i.e.,
R$.32,500/- per month w.e.f 01.10.2018 till date (73 months) along
with interest @ 18% on delay and further issue directions to the
respondent to keep paying assured returns in terms of clause 12 of
buyers agreement till completion of the project/receipt of OC and
handing over of possession,

G.Il Direct the respondent to make payment on account of assured
returns calculated @ Rs.65/- per sq. ft. per month on 500 sq. ft. e,
Rs.32,500/- per month for a further period of three vears [as per
clause 12 of BBA) from completion of the project/receipt of OC
along with interest @ 18% on delay, the exception being leasing it
out only with the written consent of the complainants to the terms
and conditions of lease transaction with the proposed lessee,

G.111 Direct the respondent to pay the delay penalty cha rges with interest
as per the RERA Act, from the due date of possession.

The common issues with regard to assured return and delay possession

charges are involved.in the afaresaid complaint.
I. Assured Returns
The complainants are seeking unpaid assured returns on monthly basis
as per the builder buyer agreement dated 23.08.2012 at the rates
mentioned therein, it is pleaded that the respondent has not complied
with the terms and conditions of the said addendum agreement, Thou gh
for some time, the-amount of assured returns was paid but later on, the
respondent refused to pay the same by taking a plea that the same is not
payable in view of enactment of the Banning of Unregulated Deposit
Schemes Act, 2019 (hereinafter referred to as the Act of 2019), citing
earller decision of the authority {Brhimjeet & Anr, Vs. M/s Landmark
Apartments Pvt. Ltd., complaint no 141 of 2018) whereby relief of
assured return was declined by the authority. The authority has rejected
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the aforesaid objections raised by the respondent in CR/8001,/2022
titled as Gaurav Kaushik and anr. Vs. Vatika Ltd, wherein the authority
has held that when payment of assured returns is part and parcel of
builder buyer's agreement (maybe there is a clause in that document or
by way of addendum, memorandum of understanding or terms and
conditions of the allotment of a unit), then the builder is liable to pay that
amount as agreed upon and the Act of 2019 does nat create a bar for
payment of assured returns even after coming into operation as the
payments made in this regard are protected as per section 2(4)(1)(iii) of
the Act of 2019. Thus, the plea advanced by the respondent is not
sustainable in view of the aforesaid reasoning and case cited above.

The money was taken by the builder as deposit in advance against
allotment of immovahle property and its possession was to be offered
within a certain period. However, in view of taking sale consideration by
way of advance, the builder promised certain amount by way of assured
returns for a certain period. So, on his failure to fulfil that commitment,
the complainant-allottees have a right to approach the authority for
redressal of his grievances by way of filing a complaint.

The builder is liable to pay that amount as agreed upon and can't take a
plea that it is not liable to pay the amount of assured return, Maoreover,
an agreement defines the builder /buyer relationship. So, it can be said
that the agreement for assured returns between the promoter and
allotee arises out of the same relationship and is marked by the original
agreement for sale.

It is not disputed that the respondent is a real estate developer, and it
had not obtained registration under the Act of 2016 for the project in
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question. However, the project in which the advance has been received
by the developer from the allottees is an ongoing project as per section
3(1] of the Act of 2016 and, the same would fall within the jurisdiction of
the authority for giving the desired relief to the com plainant besides
initiating penal proceedings. So, the amount paid by the complainants to
the builder is a regulated deposit accepted by the later from the former
Against the immovable property to be transferred to the allottee later on.
In view of the above, the respondent is liable to pay assured return to the
complainant-allottees in terms of the builder buyer agreement dated
23.08.2012.

G.IL. Delayed possession charges

In the present complaint, the complainants intends to continue with the
project and are seeking possession of the subject unit and delay
possession charges as provided under the provisions of Section 18[1) of
the Act which read-'&_as__undé r

"Section 18; - Return of amount and compensation
18(1). If the promater fails to compléte or is unable to give
possession of an  opartment, plot,  or  building —

Provided that where an allottee does notintend to withdrow
from the project, he shall be paid, by the promaoter, interest for every
month of delay, till the handing ever of the possession, at such rate
as may be prescribed”

A builder buyer agreement executed between the parties and the due
date of completion of the project is calculated as per clause 10 of BBA L.e.,
48 months from the date of execution of this agreement. The relevant
clause is reproduced below:

Clause 10 - Force Majeure
“nStbject to the aforesaid and subject to timely payment by the
buyer of sale price. stamp duty and other charges due and payable
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“Rule 15, Prescribed rate of interest. fProyise to section 12,

section 18 and sub-section {4) and subsection (7) af
section 197 .

Far the purpase af provisa tosection 12 section 18 and sub-sections

{4) and (7} of section 19, the “interest or the rate prescribed” shal

be the Stata Bank of Indig highest marginal cost of lending rare

+2%.:

Provided that in case the State Banik 8f india marginal cost af

lending rate (MCLR) is 0L in-use; it shall he replaced by such

benchmark lending ratéswhich the State Bank of Indig may fix fram

time to tim eforiending to the generg] public”

26. The legislature in its wisdem in the subordinate legislation under the

Lonsequently, as per website of the State Bank of Indiy ie.,

Mﬂl& the marginal cost of lending rate (in short, M CLR) as on

date je, 09.07.2025 is 9.10%%, Accordingly, the prescribed rate of
interest will he marginal cost of lending rate +29; e, 11,109,

27. On consideration of documents available on record and submissions
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construction of the project was to be completed within a stipulated time
l.e., by 23.08.2016.

However now, the proposition before it is as to whether the allottee who
s getting/entitled for assured return even after expiry of due date of
possession, can claim both the assured return as well as delayed
possession charges?

To answer the above proposition, it is worthwhile to consider that the
assured return is payable to the allottees on account of provisions in the
buyer's agreement dated EE.Hﬁiﬁ_lﬁfThe assured return in this case is
payable as per clause l,z.ﬁf.thé "builder buyer agreement” whergin the
promoter had agreed to pay to the cnmpiafnant-allntme 165/- per sq. ft.

on monthly basis li'l.l[&he mmpfaugn nfmnﬂtmtﬂun of the building and
165/- per sq. ft. on monthly basis after the completion of the building, If
we compare this assured return with delayed possession charges
payable under proviso to Section 18(1) of the Act, 2016, the assured
return is much better as is encapsulated in the following table for all the

complaints:

Sr. | Complaintno. | Assured retufn payable perf Delay possession  charges
No. month as. per addendum| payable per month as per the
Agreement RERA Act

1. | CR/4930/2028 X32.500/- R21,456/-
2. | CR/4931/2023" ¥32,500/- 121,456,-

3. | CR/4932/2023 132,500/- 121,456/-

4. | CR/4934/2023 132,500/- 21,456/

5. | CR/4935/2023 $32,500/- :, 321,456/-

By way of assured return, the promoter has promised that the allottee
would be entitled for the specific amount of assured return till the said
unit is put on lease and thereafter he shall be entitled for lease rental as

agreed. The purpose of delayed possession charges under Section 18 of
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the Act after due date of completion of project is served on payment of
assured return. The same is to safeguard the interest of the allottees as
their money is continued to be used by the promoter even after the
promised due date and in return, they are to be paid either the assured
return or delayed possession charges, whichever is hi gher.

Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
Section 18 and assured return is payable even after due date of
possession, then the aliuttee.-s:'-ﬁl_l_m]i be entitled to assured return or
delayed possession charges, whichever is higher without prejudice to
any other remedy including compensation.

On consideration. of the documents available on the record and
submissions made by the parties, the complainants have sought the
amount of unpaid amount of assured return as per the terms of BBA
along with interest.on such unpaid assured return. As per the builder
buyer agreement dated 23.08.2012; the promoter had agreed to pay to
the complainant-allottee 65/- per 5q. ft. on monthly basis till
completion of construction of the building and 165/~ per sg. ft. on
monthly basis after the completion of the building. It is matter of record
that the amount of assured return was paid by the respondent promoter
till September 2018 but later on, the respondent refused to pay the same
by taking a plea of enactment of Act of 2019 However, the Act of 2019
does not create a bar for payment of assured returns even after coming
into operation and the payments made in this regard are protected as
per Section 2(4)(iii) of the above-mentioned Act.
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In the present complaint, OC/CC for the block in which unit of
complainants is situateqd has not been received by the promoter till this
date. Perusa] of assured return clayse mentioned in the Bga reveals that
the stage of offer of possession b Y respondent is not dependent upon the
receipt of Occupation certificate. However, the Authority is of the view

obtained from the concerned authority by the respondent promoter for
the said project. Admittedly, the respondent has paid an amount of
123,89,274 /- 10 the mmp!ain&;ﬂﬁiﬁiﬂsumd return till September 2018.

has not been made e from October 2018 till date of completion of
construction gf building [post receipt of OCEupation certificate) and
thereafter, Rs, 63/- per sq, ft. Per month as minimum Euaranteed retyrp

the completion of the said brilding or till the date the said unit is put on
lease, whichever s earlier. Further, the Authority declines to order
Payment of any amount on account of delayed possession charges as
their interest has been protected by granting assured returns til
completion of construction of the ynjt and thereafter alsg up to 34
months at different rate from date of completion of the sajgd building or
the said unit js Put on lease, whicheyer is earlier,

Accordingly, the Tespondent is obligated to pay the outs tanding accrued
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the complainants and failing which that amount would be payvable with
interest @ 9.10% p.a. till the date of actual realization.

G.IV Direct the respondent to handover actual, physical, vacant
possession of the commercial unit bearing no. 213E, completed in
all respects along with the grant of OC JCC.

It is important to note that the complainants have failed to put forth any

document to show that the said builder buyer agreement was executed
under coercion. Also, no objection/protest whatsoever was made by the
complainants at any point of time since the execution of the builder
buyer agreement. Accordingly, in view of clause 12 of the BBA, handing
over the physical possession was never the intent of the respondent
rather the unit was to be leased out. _

The authority ubsaér_-!.*ksr‘th at mé-rEspﬁndenti;.gh]igated to handover the
possession of the unit to the complainants in terms of the buyer's
agreement dated 23.08.2012, after obtaining of occupation certificate
from the competent autherity under Section 11(4)(b) read with Section
17 of the Act, 2016.

G.V Direct the respondent to execute the sale deed of the above said unit
in favour of the cemplainants.
section 17(1) of the Act deals: with duties of promoter to get the

conveyance deed executed and the same'is reproduced below:

“17. Transfer of title.-

(1). The promoter shall execute a registered conveyance deed in
fovor of the allottee along with the undivided proportionate title in
the common areas to the associotion af the allottees or the
competent authority, as the case may be, and hand over the physical
possession of the plot, apartment of butlding, as the case may be, to
the allottees and the common areas to the asseciation af the
allottees or the competent authority, as the case may be, in a real
estate project, and the other title documents pertaining thereto
within specified period as per sanctioned plans as provided under
the local lows:
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Provided that, in the absence of any local low. con veyance deed
in favor of the allottee or the association of the allottees or the
competent authority, as the case may be, under this section shall be
carried out by the promoter within three months from date of
issue of eccupancy certificate.”

38. The authority observes that OC in respect of the project where the

35

440,

subject unit is situated has not been obtained by the respondent
promoter till date. As on date, conveyance deed cannot be executed in
respect of the subject unit, however, the respondent promoter is
contractually and legally obligated to execute the conveyance deed upon
receipt of the occupation certificate/completion certificate from the
competent authority. In view of above, the respondent shall execute the
conveyance deed ofthe allotted unit within 3 months after the receipt of
the OC from the concerned authority and upen payment of requisite
stamp duty by the complainants as per norms of the state government,

GVl Allocate car parking space to the complainant at the rate which was
prevalent at the time of execution of buyer’s agreement.
The Authority is of the considered view thatsince the by yer's agreement

contains no clause regarding car parking and there is no evidence of any
representation or commitment made by the respondent, the Authority
finds no legal or contractual basis to direct allotment of car parking space
at any rate to the complainants. Therefore, the said relicf sought by the
complainants is declined.

Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under Section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under Section 34(f):
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authority ang thereaftar 165/- per 5q. ft. per month after tha
Completion of Constructipn of the building till the dage the said
unit is put op IE_.!]_'s_q or for the first 34 Months after the

COmpletion of the m'ﬁ'gﬂ:,..whir:h EVEr is earlier jp terms of the

buyer's agreement dated 2 3.08:2012,

The respendent is directed 0 pay the uutstanding accrued

days from the dape of this order after adjustmeny of
Outstanding dues, jf any, from the Complainant apg failing
which thgt amount would he payable with interesy & 9,100

the allotted unit within the 3 months after the receipt of the
OC from the concerned authority ang Upon payment of
requisite Stamp duty by the cq mplainants a5 PEr norms of the
State governm ent.
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V. The respondent shall not charge anything from the

complainants which is not the part of the builder buyer
agreement,

VI. A period of 90 days is given to the respondent to com ply with
the directions given in this order and failing which legal
consequences would follow.

% This decision shall mutatis mutandis apply to cases mentioned in para 3
of this order wherein details of rate of assured return, area of the unit,
amount paid by the cﬂmplainant-allattees and amount of assured return
received by the complaipants is mentioned.in each of the complaints.

#1. The complaints stand dt&pmﬂéd Ef

42. True certified coples of this arder be placed on the case file of each

matter.

43. Files be consigned to registry,

Dated: 09.07.2025

Haryana Real EstaYe Regulatory
Authority, Gurugram
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