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Date ofdecisionl

Adish Kumar Gupta
R/or- 4196, Sector'23'A, Gurugram'

Versus

M/s Ansal Housing and Construction Limited'

R€qlnered Omce ah lSUCF,lndra Prakash

Uuidins.21. Brr akhrmba Rodd' New Delhi I10001'

AUTHORITY,

169 ot2!24
o2.o1.2025

Complainant

CORAM:

Shn Ashok Sangwan

APPEARANCEI

SachinYadav (Advocatel

AmandeeP Kadyan (Advocatel

ORDER

1 The presetrt complaint has been filed by the complainant/allottee under

scctioD 31 of thc lleal fstate (Regulation and Developneno Act' 2016 (in

short, the Aco read with rule 29 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 [in short' the Rules] for violation or

section 11t41(a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible tbr all obligations' responsibilities and

tunctiotrs uDder the provision of the Act or the rul€s aDd regulations

made there under or to the allottees as per tbe agreement for sale

execuled inter se

Mcmb€r

Complainant

Respond€nt

tr".pl.i", rb 16, 
"rZ0r4
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Unit and proi€ct r€lated details

The particulars of lhe proiecf the details of sale consideration' the

amount paid by the complainants, date ot proposed handing over the

possession and delay period, if anv, have been detailed in t]Ie tollowing

Croup Housing

HRERA Registered Not Registered

T7-1103, TYPe-3BHK+

License no.42 of2013

Dated-06.06.2013

racinC/adioinins

[As on Page no.

L

1830 sq.it [Super Area]

(As on page no 23

complaint)

08.01.2015

(As on Page no. 21

complaintl

3T

23 of

-,]8. I

!
-+

Sector 88_A, Curugram.

Lr
I ''] clause 31

S.No,

1.

Nature ofthe ProJecl

DTCP license

2

3

4

5
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Compldrnr No I6q of2024

rte Deveto?er shott olfer

possesiion o/ the Unit anY

tine, within d Period ol 48

nonths tron the date ol
execution ol Agrcement or
within 48 months lrom the

date ol ohttintng a the

requlreil sarctions ond

opproral necessory lor

consttuction, whichever is

lokr subiecr b nnelY

poymen of all the dues bY

Buyer ond subject to force'
ndjeure circunstances os

descrked in clouse 32.

Further, there shall be a grace

petiod oJ 6 months ollowed

b the Develoqer over and

obove the Period ol 48

months os aboee in oJlering

the possession of the Un&

[As on Page no.

complaintl

30

Due date ofPossession 08.07.2019

(08.01.2019 +

srace periodl

Rs.1,15,51,875/-

(As on Page no.

complaintl

23

paidr:. ln*oun,
Rs.za,06,S7 4 /-

1l

!2
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tumplaror No L69ofz024

[As per the bank statement of

the complainant annexed at

pase no. 18 olcomplain0

19.01.2018

2A.01-201,6

76.O2.2076

01.03.2016

B.

3.

17. Cancellaoon letter 17 -06-2016

lAson page no. 1s otreplyl
L

Iacts of the complaintl

'lhecomplainant made the following subnissions r' the complaintl

l. 'lhat the respondent no'l and the respondent no'2 (collaboratorl

presently own and possess large land holding situated in Sector

s8A Gurugram The respondent planned to develop a residential

apartment in a specific group housing complex named as "Ansals

Amantre' on the said land'

ll. That believing upon the representations/assurances and warranties

of tbe rcspondent to be true, the complainaDt agreed to purchase a

residential :rpartment in the said proiect' The complainant booked

the apartnrent son)elvherc in December 2013 and paid an amount of

Rs.7,:;0,000/ on 21.06'2013, Rs'9'96'384/- on 01 10'2013 and

Rs.10,60,190/-on 16.012 2013 to the respondent The complainant

had pard total ol Rs.2s,06,574l- to the rcspoDdent within sl(

months ume in the Year 201:l

Page 4oi24

occupaoon cernicate

0tferofpossession

74.

15

76
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lll. That the Apa.tment Buver's Agreementwas executed on 08012015

between the complainant and the respondent' As per Clause 31 ol

the said Apartment Buycr s Agreement' the respondent agreed to

handover ihc possession of the unit on or before 08 07'2019 which

includes the grace period as mentioned in the said Apartment

Buyels Agreement.

lv That somewhere in l\4arch 201'1, lhc complainant tried to contact

the respondent and enquire about the status of completion oi the

tr ole.l in di\Pule bul he wd5 not able to I eceive dnv inlormalion'

v. 'lhat the complainant tried to contact the omcials ofthe respondent

in evc.y way of communrcarion but all in v'in 'lhere was no hced

paid to the concerns of thc complainant by the olficials of the

VI Thnt il is pertinent to mention here that as per the Apartment

Buyers Agrcenrent, time is thc esscnce with rcspcct to the intending

allottee obligrtions to pay the price ot the said unit in accordance

with the Schedule of Payments as given in Annexure _ A along with

other pavments as applicable lt is pertinent to mention here that

the payments were made in rimc nnd without nlajor delavs to the

Vll. That it lvas in November 2018, the conplanrant visited the proiect

site to check the status olhis tower and was left in utter shock when

he srw that the construclion of the said tower has not bcen

completed tili that day.

Vlll. That 08.07.2019 was the due date of possession as per the

possession clause ol th€ Apartmeflt Buyers Agreenient but

shockingly the constrrction wofk of the towcr in which the subiect



LomPlaini No. 169 of 2024

nnii is situated has not been completedyet.lt has been more than 9

years from date of execution of the Apartment Buyers Agreement

and tbe construction ofthe prolect has not been completed till date

despite receiving substantial amount of the hard earned money

fron the comPlainant.

lX. lhat the rcspondent failed to cven register the said project in

dispute undcr RIRA rnd conrnritted grave mrscarriage oflaw on its

owD part. Without preludice, ii can be stated with conviction that

rhpre has been.o intentional delav in payment from the end oithe

complainant and the complainant has made numerous

reprcsentations to the respondcnt and has been constantly

followiDg up through personal nessages, letters and calls but the

respondent have not given anv satisfactory response and no claritv

regarding the lik.ly date ofd.livery of the sub)ect unit in dispute as

per the Agr.cnrcnt.

x. That, in the year 2019, the complainant visited th€ project site' and

to the utter shock and surpnse of the complainant the proiect w:s

still under constrrction and the tower in which the complainanfs

unit was located has not !'et completed That the complainant

constantly followed up regarding the status ofthe proiect but never

received aDy satisfactory response from the respondent'

Xl. lt is peftinent to mention that despite several calls' messages and

personal visi!s by the coml,.rrnan( rcquesting the resPondent to

refund the amoLrnt paid by the complainant' no satisfactory

re'ponse l'r\ bpen mddF on rhFtol'Frned rs'ue'

Xll. That it is the obligation of the Promoter under Section 12 of the

RERA Act to a.lh.re with the pronrises madc under advertisement
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,n.l conlravertion ofthe same attracts the penalty'

The relevant extracts are reproduced hereunder:

"l2 obligotions ol Protuoter regdrding vetu'itv oJ 
'he

odve rtise nent ot Prdpecr,'

Whereaht petsan nakes on advance ar o dePosit oh the bosis

af the inlotnation cantoned tn the natice odvertienenr ot

;rcspectut t Lhe b^a oJ an! n 
'iet 

r'oad court Riosk ptat

ot butldhtlt os ttu case nav be ond srJrdins onl loss or

donose b! rea!)n aJ o'! ncorect' fotse sratemenr inctuded

theteh he shatl be 
'onpensoted 

bv the pronoter in the

nonnet osNarided unde' thts A't:

P.avided thot if the pe^on olfected br such incanect foke

sL ten.nL 
'antaded 

h the nati'e advettiement ot

Prospedut or the notlelfood Cor Kiosk plor ar bLildthq at

the case no! be, intends to ||ithdraw Fon the proposed

pralect, he sholl be rerurned his entire investnent olons with

nteren ot such rate 4s ot be ptescribed ond the

compensotioh in the nonner provi(led underthisAct

xlil. That the RIRA Act mandatcs the proposed project shall be

developed and completed by the promoter in accordance wlth the

sanctioned plans,layout plans and specificatioDs as approved by the

Competent Authorities. The relevant extract of the Section 14 is

reproduccd hcrcunderi-

"14 aitheren'e to sdncdoned plons dn'l p'oiect

sPe.iicatiols bt the PrMoteL
i) rn" p'opoua p't"t 

'nott 
be devetoped and conpteted br

ii" p"o"' u' o'-'a'*" *'th the sonctioned ptons totour

plans ond spdltcdtto s os opprove't bv the competent

outho.iLtes
(2) Not@ithstondhg onlthng cantoined in on! law' controct

oi 's*"'"*, 
o1'* ,.n" 

'o*tione11 
plons lolout ptont ond

spe;tuadons and the noture oJthe lxtur5 fttinss' onenitks

t,a',ott" *'ot' "t 't'" 
U'it plot ar buildmg os the ase

ndv be arappnvel b! the canPetent authortt ore dlsLlose'l

rt fu 'sh{t 
b th' Pet \n fi' a!)ftr to toke one or ateolthe
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soid Unit plat ot building' as the cose nav be' the ptonoter

shdllhatnake
(i) on! od.li.ions ond uttentions in the sonctioned plont

)'y."i pt.^ *d spe'ilications ona he naturc of fi'|tutes

ni*" o." n,*- a+"'ted ttteP|n t'\pe' t althe ulit'

. ,.' M'a.o a- the o'e nut b"' Ah-h at? agrc?d'o b'

tnken tuithout thc ueviaus cansent al thot P*son:

Pmvided thot the Prcn'ter nav noke su'h minat additions ar

olercttons ot nav be rcquned b! the otttntP? or such ninot

chonges .t uttc'oLians os no! be necesarv due ta

orcniecturot ona structutar reasons dutv rcconnended ond

veriled b! an outhorked Archi?ct ot Ehgineer alt prcpet

declorottun and intinaton to the ollattee'

[ii) ah! othet olterctions ot odditians in rhe sanctioned Plons

iovout ptorc ona sp*ifiuriore al the huttdinss at the 
'onmon

.;",\ withhl the prctet wnhout the p'evouswtitten cohsen|

oldt leostNaahtus oJ the otlotteet' ather thon the ptonoter'

.nono,"ogu"a b b*" r*a Court Kiotks insuch buildino

':11 ln o\a or' t'r't'at der't " "a! at\ de[P L I
P'ot^tot at ' tR at on) atttPt

obligotbns al thc prcnoter as P4 the ogreenent lor sah

el;ting to ch developnent is broLlht to the hotic' ol the

brono.-tet a\hi a p4 tod of ltve teols h) tre otto@e lron thc
'a.te ot ''o"ato t er oosesioa' t 'hott bP fie dtq at th"

pto.ote, a reiiSv s'cn depct' dthaut t'Lrthet chorye vithin

thntv dols, onn h thr event al p'anatet's foilute ta rcdifr

swi a4eas wtnn xtn tine' the ussnPled ottortees shott be

entitlei o reave appropriote conpensotion in the nanner as

Provided unde t th i t Ac L"

ln view ofthe above, the respondents conkavened the provisions of

the  ct and:rc liable to bc punished for making iraudulent

promises to the complainant aloDg with oth'r allottees in the

project. The respondent is liable to adhere to ihe Apartment Buver's

Agreement and Allotment Letter and in case ofcontravention ofthe

same the Act enrpowers the com aina't to withdraw from the

complarntNo. 169oi2oz4
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project and seek a refund along with compensat'on for the amount

paid tilldate.

V. lt is subm,tted that the aforesaid facts clearly demonstrate that the

respondent have usurped huge amounts from the complainant and

diverted their hard_earned money to other uses, for its s€lfish

commercial gains. The respondent cannot be allowed to reinvest

hard-earned money of the complainant to enhance its residenhal

gain, at the expense oa the complainant, with no adoquate

compensation to them.

complarnt No 1b9 ofl0u 4

c. Reliefsought by the complainant:

4. The complainant has filed the present compliant ior seeking following

i. Dircct the respondent to relund thc enhre amount deposited by

the .omplarnant along wrth the irterest as prescribed rate'

ri. Direct the respondent not to charge holding charges till the

present comPlaint is not decided'

iii. Direct the respondent to pav cost of thc litigation to the

complainaot.

iv. Restrain the respondent hom raising any fresh demand & anv

liabilitY on the comPlainant

5. On thc dtrte ot h.aring, thc lulhority explained to the respondent

/promoter about the contravention as alleged to have been committed iD

relation to section 11ta)tal oithe Act to plead Suilty or not to Plead

gLrilty.

D. Reply bY respondent:
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ha\ conrested rhe present compldint on the followrnS

L That the present complaint is not maintainable and barred bv

limitation as the subject unit was cancelled by the respondent on

17.06.2016. lhat the present complaint was filcd on 11'01'2024

i.e. afierthe delay ofmore than 8 years.

ll. That the complainant had approached the respondent for booking

a flat no. T7'1103 in the project "Amantre", situated at Sector 88A

Gunrgram. Upon the satisf.rction of the complainant regarding

rnspcclion oi thc site, titlc, localion flans, etc an Aptrrtment Buyer

Agrcement dated 08.01 2015 was siSned between the parties'

lll That the current dispute cannot be governed by the RERA Act'

2016 because oi the fact that the builder buvcr agreement was

signed betwcen the conrplairrant and the respondent in the year

2015. It is submitted that the regulations at the concerned time

period would regulate the project a'd not a subsequent legistation

i. RIaRA Act 2016 lt is furthcr submitted that Pa'liament would

not m.rkc the opcratron ota statute retrospcctlve in cffect'

lI Tl'dl lhe,ornpldint spe.ifitdr'y "dmrls to not pa!rng ne(e\sdrv

dues or the full payment as agreed upon under the builde' buver

rgreement.lt is submitted thrt the complainant cannot be allowed

to take advantagc of his own wrong That the complainant has

defaulted in making paymenls from initial stages of booking' As

can be clearly seen from the Slatement of Accounts' that the

complainants have always.lelayed the pavment oiinstalments and

therefor. not abide bv the cliuses ol the agreemenl

V. That the respondent Eave several reminder notices dated

E!A
GRAN,4

HA!
GURU

t.
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19.01.2016, 2801.2016, 16'022016, 01'03'2016 etc' to the

complarnant ibr clearlnE the outstanding dues aDd vide letter

ilated 14.03.2016 gave a last opportunity to the complainants for

the prymeni of Rs.28,35,891/- (outstanding dues of

Rs.24.93 202l- plus nttercst Rs 3,'12'6{18/ ) bv 04'04 2016 failing

which the nnit lvill be cancellcd and earnest nroney will be

forfeited. The complainant failed to make payment ol the

outnan.ling dues and his unit was cancelled as per tlre terms ofthe

agreenrcDt.'lhe sai.l cancellation was iniormcd to the complainant

vide letter dated 17 06.2016'

Vl. That as per Section 19[6] of the Act, 2016' the allottee is obligated

tor timelv pavnlents as per thc agreement So the timely payments

is not only a contracturl dutv ol thc'onrplainints but also the legal

duty, wlrich the complainaDl has f'riled to perform Therefore' the

complainant herein is at default without the fauh of the

respoDdent That as per Scction 11(5) or the Act 2016' the

promotcr may cancelthe allotrDent only in ter s ofagre€ment for

sale. Also, as per clause 19 of lhe 'rgreement' 
the respondent 

'aD

ca.celthe agreement ifth€ complainants iailto make the payment

on time. Ther.fore, as per the provisions of the Act of 2016' the

respondcnt hcrein $ns N'11 within its righis to caDcel the

allornrent oflhe complainanrs in crsc of defauli ol paymeni'

Vll. That the comPlaiDant has admittedly filed the complaint in the

year 2024 and the cause of a'tio' accrued on 17'062016'

Therefore, it is submitted thrl the complaint cannot be liled after a

delay of alnrost I years ar)d the same is ba'red by limitation' That

the complaina.t has not impleade'l the IHFL Ltd as a party lt is the



*HARER ril;;-"*"""0," 1
*G',tjii'.' '- --

admitted case of the comPlainrnt thrt the llrFL l'TD had' without

rhe instructions ofthe complainant' transferred the loan amountto

the respondent. Therefore, withouthaving the IHFL LTD as a party

it would be safe to assume that the complainant and the IHFL are

hand_in glovcs with each other

ll That the delav has been occasroned on account of thiDgs beyond

the control of tbe respondent The respondent ought to have

conrplied with the orders of the Hon'ble Hrgh Court of Punjab and

llaryana at Chandigarh in CWl']No' 200:12 of 2008' dated

76.A7 .2072, 31.07 .2012' 21'08'2012' Tbe said orders banned the

extraction oi water which is th€ backbone of the construction

process. Similarly, the complaint itself reveals that the

correspondence lrorn the rcspoudent spe'ifies force naieure

demonetization and the orders of the Hon'ble NGT prohibiting

construction in and around Delhi and the COVID -19 pandemic

among others as the causcs which contribute{l to the stallingofthe

projcct at cruci.tl iuncturcs for considerable sPells'

lX. That thc respondent and the complainaDt admittedly have entered

rnto a builder buyer agreement lt'hich provides for the event oi

delayed possession. lt is submitted that as per clause 32 the

buildcr buver agreemeni it Ls clear that therc is Do compensation

to be soLrghiby the complainaDt/prospective owner in the event of

delaY in Possession'

X. That snrce the comPlaiDant is relying upon thc agreement dated

0U 10.2015 thcrelorc thc chus' ('2 ofthe nt'resald agreement 
's

relevant as it talks about the dispute being settled by appointing

,n arbitrator orthrough arbitration proceedings only'



anr of not Paying any EMIS to

to get dependent on other

Housing Finance Ltd.) and the

nd the IHFL had backed outto

estion. Pursuant to which the

DRT Chandigarh wherein till
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xl. That due io $e acts oithc complain

the IHFL Ltd., the respondent had

alternatives. The IHFL (lndian Bulls

respondent gottangled in disputes a

finance the "Amantre" Project in qu

respondent had nled a case before

date stay has been ordered on theAmantre Project'

Copies of all the rclevant documents have bcen nled and placed on

record.'lhcir authenticity rs not in dispute Hencc' thc complaint can be

decided on the basis of these undisputed documents and submission

made bY dre Partics

Iurisdiction of the authoritY:

'lhe Authority obseNes thal it has terntorial as well as subiect matter

tunsdrrrron ro ddiudi.dte rhe pre'ent complainr lor the reasonr grven

E.I Territorialiurisdi'tion

As per notification t\o' 11g212017'llcP dated 1412'2017 issued by

Town and Country Planning Department' the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

District for all purpose with olfices situated in Gurugram' ln the

present cnse, dre project in qucstiorr is situatcd wilhiD the planning

area of Curugram diskict Therefore' this authority has complete

territo rial iu risdiction to deal with th e present complaint'

11(a)(a)

[.

I

E.lI Sublect m.tter lu'isdictlon

Sectlon 11(4)tal olthe Act, 2016 provides that the promoter

responsible to the allottees as per agreement for sale Section

is reproduced as hereunder:
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B,.cr,aa. ht. lrt o\ oDh"nor 4. pol tbilrn \ an t lbhtt,o1\ tndet th?

p. r.'.",.ol i" I t, 't4P 'iut"\o4a teoLta'|or:lod" tnp'eurd ot'o
ihe ott.ttee as pet the osreenent t'o. sate at ta the o$oaotion ol
att.ttce, os the .ase no! h., tnl the onvevance olall the aportments
plots U buil nlts, os th( tnse nr! bt b the ollaxe(. ot the connon
trt.s ta Llk tlrdiattun nl athaLk ot he .atnpeon duthatitv as the

9 So, in vietr'ofthe provisions of thc Acl quoted above, the Authority has

conrplcte jurisdiction to decrde the complaint regarding non

conrpLaDce of obligatiors by the pronroter leavinE :rsrde compensation

which is lo be decided by the adjudicatiDg oiiicer if pursued bv fie

comPlainrnts at a later stage

10. Further, the Authority has no hitch in proc.eding with the complaint

and to grant a rclief of refun(l rn the present nratter in view of the

iudgement passed by the Hon ble Apex Court in rYewtech Promoterc

onit Devetopers Private Limiteal Vs State of U P ond Ors 2027'202 2

(1) RCR (Civit), 357 and reiteroted in cose al M/s Sano Realtors

Private Limited & other vs U ion of tndio & others SLP (Civil) No

13OOS of2020 decided on 72.O5,2o22whercin it has been laid down

"s6. lron the schene al the Ad ol ||hnh o detailed releehce h6
bcen nade a, d tok ne "un ''l-t aw - ^ladydtot'oq ddt'eotcd wtd
hc' eaLtotot\ otho; 6 and altudr otns oll" . dnot hnah!'ul:
o r'\ot ohho4lth ti? A\' hdnate' thP dBrtut "'ore*ions lile
1 ptu4d . 1ntP, e! .:PPnoky and ionpPn:onoh' a tuntont t eading of
tp.trn' Isond t9 Jeo.iv nonlPsL thol M.n n con?\ to returd ot
the ahount, ond intercst on the t4uhd onount' ar .li.ecting Polnent
af ihteretr for deloyed delivet! ol p.\se$ion or penaltv ond intet*t
tiqeon, n is the regulata.v authort! which hos the powe/ to

exanihe ond detemine the outcone ol a conplohl At the ne
nne, when n cones ta o question ol *ekins the reliel of odiudsing

conDensotion and intercst ther@n under SecrioE 12,14, 13 ond 19'

Lh. aoiud,ath! ollcet Pnluevet! has fie powet to d'ret tN
keepns i ! ew,he.otlc ttt' teodns of S?rtton 7t t'od whh'P'uon
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7) ot the 4' t'f he adqtlt.ot'on undet Sertont t r' 14' 1A ond 19

";';:,-,i;; ,;,"".'*." o' ?4vi'osed' t e ended ro de

'i'ia,"i,* "mi' 
o' yovelr thar' n oLt etN' nov tnuntt to

""i,,i'iii "iar -a ,co;" ot the p@ery ana lutuno^ oJ the

.i,i",,,* "m*, 
**' n, ;n -1 ond rhol @outd be osatnsl the

m;rdate ol the Act2016.

Hence. in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the cases mentioned above' tlte Authority hes the

jur,sdiction to entertain a complaint seeking refund ofthe amount and

interest on the refund amounl.

rindlngs onthe obiections raised by the r€spondent

oblectton regardlng Force maleure circumstances'

The respondent_promoter has raised an obiection that thehandov€rof

possession has been delayed due to ccrtrin circumstances which were

beyond the control of th€ respondent and stated that the delav was

caused due to various orders passed by the Hon'ble Punjab and

Haryana High court, Hon'ble NGT, 
'lemonetization 

outbreak ofCovid-

19 pandemic since there were circumstances beyond the control of

respondent so taknrg into considcration the abovc mentroned facts'

the respondent be allowed the period during which his construction

activities came !o stand still, and tbe said period be excluded while

calculating the due date.

13. In the prese.t case, the Aparnnent lluyer Ag'eement was exe€uted

between the parties on 08'01'2015 As per clause 31of the Agreement

dated 08.01 2015, the due daie for offer of possession of the unit was

within a period ol 48 months from the datc of executioD of this

a8reemen! or 48 rrronlhs tronr 0re d'rte of obl'rnring all the requrred

sanctions and approvals necessary lor construction' whicheveris later'

As the date of obtaining all the required sanct'ons and approvals

np.essarv for commencemcnt ofcons(ruction is not available' the duc



agreement A Srace period oi six months over and above the sajd

period was agreed between the parties' the same being unqualified is

granted to thc .espondent lhrs' thc due date ol possession comes

out to be 08 07.2019'

14. The respondent has submitted that due to various orders of the

Authorities and court, the co'struction activities came to standstill

The Authoritv observes thai lhough there havc bcen various orders

issued to curb tbe environment pollution' shortage of labour etc but

rhese werc lor a short period of time and are the events happeniDg

everl ycar. The respondent was verv much aware of these event and

thus,the promolcrl 
'espon(lent 'rnnot 

be given anv leniencybased on

tlre aforesaid reasons' The respondent has further stated that due to

th. outbreak of Covid_19 the pro)ect was stalled The Authoritv is of

the view that the Auftority through notiflcation no 9/3'2020 doted

2505,2O2o had alrcady provided a six months extension for proiects

with completion dates on or after 25'05'2020 ' the due date of

possession in the present case is much before the above mentioned

timelinc. Thus, no relief in lieu of Covid_19 is granted to the

respondcnt Thcr'lo'e the duc datc of handing over possession uas

08.07.2019.

F.ll. Obi€ction regarding complatnt being barred bv limitation:

1:,. The respondent has raised an objection that thc present complaint is

barred by limir.rtion as the unil ol thc complainant was cancelled on

17.06.2016 'l'he respondent issued demand letters and reminder

notices to the complainant fbr making payment of the due installment'

However, the complairant fail'd lo make the payment and the

allorme r 01 ttnr unLt was c.n.elled of 1706.2015 und thus' no cause

Page 16 oi24
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cLnuennl,l
oiaction in favour ofthe complainant exists and

should be d,snissed being barred bvlimitation'

the presentcomPlaint

16 The complainant has failed to fultil his 'ontractual 
obligation of

n]aking timelv pavmenis rs per the agreed ternB,'lhe respondent' 
'D

accordance with the payment scheduie' duly raised demand letters

a.d upon noD_payment, issued appropriatP reminders and notices to

the complainant' l)espite r€ceipt ol these comnrunications' the

complainant rentanred in detault nnd di'l not take steps to rem€dy the

breach and thus, the allotment of the unit was caDcelled by the

respondent on 17.06'2016' But since' the respondent failed to refund

the amount piid by the conplainaDt aft'r lorteiting the earnest

money, thc causc of action in Lrvour of the complahant and against

the respondent is conti'urng' Thus' the present complaint is not

barred bY limitation

li.Ul Obiection reCardingnonirvocation otArbitrationClausel

17 lhe respondent hns raised an oblecrion that thc complainant has not

invoked arbitration proceedings as per the Apartment Buyers

ASreement lvhich contains provisions regarding initiation of

arbitration proceedings in case ofbreach of agreeme't' The lollowing

.lause has been incorpora(cd wrt arbitration in the buyefs

Att nt onv drout?\ otntng out Lt tolchng qon ot n ltorion @ the Ern! ott\e

i;;;',:i ;; ;;;' ;; ;';,';, "' "' t "**'!. ":' ?' :t:: ::"" ;:,i,ll: :i,{ *"'::,i;
ahtooh by n'tuat d&uston hthie nt h be i".1i.il; i; n,r"*r. .;o
io'traion' rne o*trot:on prcaedtns' shott be sou-e w.q 

ii").i,iiliip, a"
rnnnhoron Atr, 1996 or ont stututorl odendnenB/n<

Y)ii.':')i',iii *.1;i ',l'i.tion 'h;tt bP hetd ot on oPD;op aR tototion t4 Dethi

'i" ."i'ii"i,',iii,''.ti.tv "pp"otPd 
b!.k'e Di:tofi.o:i\::;,ii!:,i:y,:!;:;;':'

;easion thotl be bndins upnn rhe pani6 odd ae 
'os 

ot t

sholl be borne b! the BuYef"
Pasn11ot24
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18 1he respondent contented that as per the terms and conditions ofthe

application form duly executed between the parties, it was specificallv

agreed that in the eventuality of any dispute, ifany, with respect to the

provisional booked unit by the complainant, the same shall be

adjudicated through arbitration mechanism. The Authorirv is of the

view that the jurisdiction of the authority cannot be iettered bv the

existence ol an arbltrarron dtrusc in lhe Uuvels Agrecment as it nrav

be notcd lhat section 79 ol lhe Act bars the junsdiction olcivil courts

about any matter which ialls within the Purview oi this authonry, or

the Real Estate appellate Tribunal. Thus, the intentjon to render such

drsputes as non_arbitrable s.ems to bc clear' Also section Bg ofthe Act

says thnt the provisions of this Act shall be in addition to and not in

derog:tion of the provisions oi any other law for the tlme be'ng in

lorce. further. the Authoritv puts reliance on catena of judgements of

the Hon ble Sul)reme Court, Prrticularly in National Seeds

Corporation Limited v. M Madhusudban R€ddv & Anr' [2012) 2

SCC 506, wherein it has been held that the remedies provided under

thc Consunrer Protection Act are in addition to or not in derogation ol

the other laws in force, Consequenlly the Authority would 'ot be

bound to refer parties to arbitration even if the agreement betlveen

the parties had:n a.bitration clause. Similarlv, in Aftab Singh and

ors. V. Emaar MGt Land Ltd and ors, Consumer case no 701 ot

2015 decided on 1307ZO'17, (h' Natio'al (:onsumer Disputes

Redressal Commissjon, New Delh, (NCDRCI has held that the

arbitration clause in agreements between the complainant and

huilders coLrld not circumscribc the iurisdiction ola consumer forum'
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19. ;hil; considering the issue of maintainabilitv of a complaint before a

consumer forum/commission in the face of an existing arbitration

clause in the builder buyer agreement' the Hon'ble Supreme Court in

case titled as M/s Emaar MGF Land Ltd V Aftab Slngh tn revlston

petitlon no. 262g-3Ol2OLA h clvit apPeat no' 23512'23513 ot

2017 decided on 10.12.20la has uph€ld the aforesaid judgement of

NCDRC. The relevant para of the iudgement passed bv the supreme

Court is reProduced below:

'lhk court in the s'ris oI iudgenentt 6 notued above @nsi'leftd the

",.|,-^ of C-*.u p.n.tion Aa. leah a' wclt o: Arb Ntion oct-

",i. *i ,', ** '^' ' 
*' ton Lnder co4'unP' Ptot"4on Act beins

,"ti*',i '"'*t 
despite thete benP on orbitrotion osrcenet the

i,.i*o'* o"t"* cohsum't totud ho@ to so on ond no etrot

,nnnfuea bv ContLner torun 04 niecring th? opphcanon fhere ts

:;.;^ ;' '; 't"4*'"' 
p'"ceettirslund" consune' Pturecnon o' r or

i" ,ti",gtn on oioi"'ti'n osten'nt b! Act'19e6' The renedt undd

i",',i^'i ,-""" o" o 
" '"ned! 

ptovtded ta o consuner shen ther' is

) a-*, . -" *"dt * "^"e' 
ttlP 

'onPlo' 
neam orv ottesouor tr'

*,1,,,"' ,,a" oi o -.d.*^t hov' ats brn dptained tn s$uon z@ ot

i' i, i^"- i*"o ^"' 
*e coranq kozction Ad 6 tuntned b

' 

"-ii-; * '^'^* 
* a"fied un&t tne kt fot detect o' defrci@ties

''i,l"i i" i '"'u" o'**' the d@o ond o aud rededv ha'.beel

i,.,i,i' ,, ,n" **i'* *'ich ii the obiect dhd Purpose of the Act os

naticed above '

20. Therefore, in view of the above judgements and considering the

provisions ofthe Act, the Authority is ofthe view that complainant is

well within the right to s€ek a special remedy available in a beneffcial

Act such as the Consumer ProtectioD Act and RERA Act' 2016 instead

ot going in lor an arbitration Hence' we have no hesitahon in holding

that this Authority has the requisite iurisdiction to entertain the

complaint and that the dispute does not require to be referred to

arb,tration necessarilY'
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indings onth€.eliefs sought by th€ complainant:

Direct the respond€nt to refund the entir€ amount deposlted bv the

complainantalong wlth the presoib€d rate ofinterest'

In the preseDt compla,n! the complainant lnlPnds to withdraw from

the project and is seeking return ofthe amount paid by him in respect

of subject unit along with interest at the prescribed rate as provided

under section 18[1J ol thc Acr Sec. l8(1] of the Aci is reproduced

below lor ready reference.

"section fi: ' Return ol onotat and eompenaotion

$al t the prcmote; lails to 
'onplete 

or is unoble ta give

t o\e,,-" "toarDa, arr )'ot ,.bu Utrg

o' n'natbe d \ r'PLn tbvt\edo' pe-tPdth"t"t1'

tn'dr. L) o6can aLor,e o/ i'' DLvn?$ o: a dPtelopPt ua

o-- *n ot t'pt 
'on - 'e- otbr otth' Far uot on urd4

thts 
^t 

u. fo. on, other teason

he shatt lte iiobta'on .te'ntnd to Lhe a ottees h cdse the

aikttec wshes tu *nhday lor tt)e p'aject \|tth'ut prciLdtce

, ' -,, *" ,".at ^-robl 
h etum the anount re<eived

i" ni- n ,*,"i or tt,t ooartnent plot buitrttng os th'
,'"ri i", oe ir* i","""'t "i such 

'ote 
os nov bc prescnbed

;;;;,;: ;A;i; '*"*- .""*1,o"o^ n the narap, d'. p,ovidPd

under LhisALt:
Prcrrletl thd \|hete on ulknftc doet not nt'n'l to sithdtow
,.;-,;,.,,.,",, p \at D.L)n: qtheP'no- '1tP'r't tot

' 
v, I aoad ol Jplot h\ t t r \"-dng ave'| ut t hr po'tP ion' ot

inh raLeos noY be Pres.ttbed
(EnPhosissuPPtied)

The complainant submitte; an application for the provisional

allotmcnt ol an aparnn.nl in the project nanrely Ansals Amantre"

located at Scctoru8^, ViLlug' llarsaon' Gurugranr' llaryana' An

Apartment Buyer's Agreement was executed betlveen the complainant

and the .espondent on 08.01.2015 in respect of Ltnit bearing no' T7_

1103, Type'3BHK, Admeasuring 111:10 sqft ol sale area ror a sale

considcration of Rs.1,15,29,000/ As per clause 31 of the Agreement

dated 08.01.2015, the respondent undertook to handover possession

G. l'

G.t.

21

22
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or within 48 ntonths lrom thc dare ot obtarning all the required

sanctions.rndaPprovalsnecessaryforcommencementof 
construction'

(hichever is later. Further, a grace period of six months is allowed to

the respondent over and above the period oi 48 months in offering

possession ol thc unit to the rllottees As the dale ol obtaining the

sanctions is not available so the period oi48 months is calculat€d from

the date of execution of the agreemcnt' Accordingly' the due date fo'

handing over posscssion ot thc unit is calculated 48 months from

08.01.2015 plus six months ie'' thc du' dalc 01 handing over of

possession comes out to be 08'07 2019'

2il lbe respondent has not obtained the Occulatio' Certificate hom the

competeni authority tor the project trll date The complsinants htrve

paid a sum oI Rs.28,06,s74l out of the sale consideration ot

Rs.1,15,29,000/_.

24 Atter considering the documents on record and th€ submissions made

by the parties, the Anthority observcs that due to the complainant s

persisrent detaLrlis rnd dcspitc bcirg atiorded multipl' opportunitlcs

to make the payments, the respond€nt ultimately canceiled the

allotment of the apartment on 17062016 aiter serving various

remindcrs to the comPlainant'

2s The Authoriw is olthe considered vidvthat the demand was raised bv

the respondent at the appropriate stage However' the complainant

failed to iulfil his corresponding obligation i'e' timeiy payment of the

outstanding dues lhe canccllation olthe complainanfs allotment was

done by lhc respon'lent in rccoRi'rnce with duc process' and the

Authority frnds Do evrdence of mala fide int€nt or procedural
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irregularity on the part of the respondent. Accordingl, the

cancellation of the allotment is upheld. The respondent is directed to

refund the amount paid by the complainant after deducting the

earnest money in accordance with the terms ofthe agreement.

26. In this case, refund can only be granted after certain deducti,ons as

p.escribed under the Haryana Real Estate Regulatory Authority

Gurugram [Forfeiture of earnest money by the builder) Regulations,

l1(51 oi2018, wh,ch provides as under:

"S- AI'OUN| OF EARNEST T'ONEY
Scenotia prior to the Reol Esfire (R.gutations ond Devdopnent)
Act, 2016 was dtlleteht. Ftuuds wae colien our vithout ony I@r os
therc was no low lot the sane but nrw in iew ol the obove lo.te
ond taking into considerotion the judgenents of Hon ble Ndtionol
Consuner Disputes Redresso) Connisrion ond the Hon'ble Suprene
court of tndia, the authoritr ts of the view thdt the Iorfeiru/.
onount of the eotn*t ntoney shall not dceed note than 10% ol th.
cahrlderatioh onount ol the teol estote i.e.

oportnent/plot/building asthe cose na! be tn all cares whae the
cancetdtior of the nat/unit/ptot is nade br the builde. in o
unitateral nonner ot the bulq inEnds to withdtuw jloh the
protect ond on! ogrcenent cohtaihing an! clause contory to the
aforesotd rcgulatiohs shall be void ond not biading an the butq"

27. Thus, keeping in view the aioresaid hctual and legal provl$ions, the

respondent is liable to retundthe paid-up amount of Rs.24,06,5741- aftet

deducting 10% of the sale considerator\ ef Rs.1,15,29,000/- being

earnest money along with an interest @11.10% p.a. (the State Bank of

lndia highest marginal cost of lending rate (MCLRI applicable as on date

+2%l as prcscribed under rule 15 olthe Haryana Real Estate (Regulation

and Developmentl Rules, 2017 on the refundable amounl ftom the date

of nling of the complaint i.e., 16.01.2024 till actual refund of the amount

within thetimelines prov,ded in rule l6ofthe Haryana Rules 2017 ibid.

G.II Direct the respondent to not charZe holding charges dll the
present complalnt ls not declded.
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28. With respe.t to the claim for holding charges, it is obserued rhar rhe unit

in quest,on stood cancelled in theyear 2016. Accordingly, the respondent

is not cntitled to levy or recover any hold,ng charges and no directions

are requircd to bc issued in this regard..

G.lll. Direct the respondentto pay litigation charges.
29. lhe complainant is seeking the above mentioned reliefs w.r.t

compensation. The Hon'ble Supreme Court ol India in Civ,l Appeals no.

674+45 6,"9 af 2O2l irled as M/s Nelrtech Promoterc and D€velopers

Ltd. V/s State ofUP (Supra) has beld that an allottee is entitled to claim

compensation and lit,gation charges under Section 12, 14, 18 and Section

19 which is to be decided by the Adjudicating Officer as per Section 71

and the quantum ol compensation and litigation charges shall be

adjudicated by the adjudicating oilic.r having due rcgrrds to the ia.tors

mentioned io Section 72. Therefore, the complainant may approach the

.rdjudicating officer for seekingthe relief olcompensation

H. Directions ofthe Authority:

30 Hence, the authority hereby passes this order ard issues the following

directions under section 37 ol the Act to ensure compliance of

obligations cast upon the promoter as p€r the lunction entrusted to

the authority under sectjon :14(0 oithe Act.

The rcspond€nt/promoter is directed to relund the paid up

amount of Rs.z8,06,574l-, after deductins 1ovo of the sal€

consideration being earnest money along with interest on such

balance amount at the rate o111.10% as prescribed under rule 15

ol the Haryana Real Estate [Regulation and Development) Rules,

2017, from the date of filing of the complaint i.e., 16.01.202{ till its
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ii. A period of90 days is given to the r€spondent

directions given in this orderand failingwhich

would follow

31. Complaintstands disposed ol

32. Filebe consigned to the registry.

Dared: 02.07 .2o2s

to comply with the

legal consequences

RegulatoryAuthority,
Gurugram

t


