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BEFORE THE

Complarnt No 4568 oI2024

HARYANA RIJAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

4564 ol ZO24

02.o7_2()25

Esha Mehra
R/o: - ss19, orchard crescent Lane,
DLF Phase 4, Curugram, Haryana.

Versus

I\,1/s lrrench Buildnrart Private Limited
Regd. omce: N-8, Ground Floor, Panchsheel Park,
N.w Delhi-l I0017

CORAM:

Shri Ashok Sanswan

APPEARANCE:

ShajatKata.ia (Advocate)

GarvitCupta (Advocatel

Complainant

Complainant

I

OR.DER

The present complaint dated 25.09.2024 has been filqd by the

complainart/allottee under section 31 of the Real Estate (Regrlation and

Devetopment) Act, 2016 (in short, the ActJ read with rule 28 of the

Haryana Real Estate (Regularion and Development) Rules,2017 (in short,

the Rulesl forviolation ofsect,on 11(4Xa) of the Act wherein it is inter o/m
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ComplaLnr No. 4568 of 2024

prescribed that the promoter shall be responsible for all obligat,ons,

responsibilities and tunctions as provided under the provision ofthe Act

or the Rules and regulations made there under or to the allottees as per

the agreement for sal€ executed irt€r se.

A. Unttand prolect related detalls

2. The part,culars otthe project the details ofsale consideratior! the amount

pa,d by the compla,nant, date oi proposed handing over the possession

and delay period, irany, have been detailed in the following tabular form:

RnRA reg,stered

Sectorl04,
Hnryana.

CuruCrrm,

Registered

Vide registration no.02

2022

Dated-z4-01-2022.

Date

Buyer's

Li.ence no.43 of2010

Dated-0a.06.2010

24.04.2014

(As on page

complaintl

036/8,

''The Cityscap€"

1

5
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complain0
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8. 350 sq.ft. [Super-Ar

[As on pase nc

complaint)

ial

2A of

9.

qk

Clause 7

alread! began

<t

Attottee(s), sL

olfer the

I wlrhtn I
hhty S/x)

t

be duly
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Conpany...........
(b) rhe

that Company

IEmphasis supplied

(As on page nc

complain0

tause 26)

n @ne
etghty)

,d')

34

10. Due date olpossession F

I

36 mor

plus 80 days

11. \?l Rs.28,00,000/-

(As per payment
pase no.65 of rep\

plan on

l

12 Rs-27 ,67 ,a79 /

plvl

13. Occupation certificate 24.11.2022
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tAs on pase no.93 orreplyl

27 _12.2022

no.86 ofreplyl

ll Facts ofthecomplalnt:

The complainant has made the following submissions i. thecomplaintl

L That the un,t in question i.e. 3618, Ground Floor, admeasuring 350 sq.

ft. is situated iD the proiect oithe re{pondent namely, 'The cityscape"

aUotnr€Dt/acknoi!ledgement lelter was issued to the complainant on

19.04.2012 by the respondent.

ll. That the Buyer's Agreement was executed between the parties on

28.04.2014. The total sale consideration ofthe unjt was Rs.32,46,250/_

The complainant was grcally influenced by the fancy brochure which

depicted that the project will be developed and constructed as state ol

the rrt and one ol its kinds with all nodern amenities and aacilities,

which led to lhe purchase ol the property in question, bv the

Ill. That as perclause 7(b) olthe Buyer's Agreemenl the respondenthadto

offer the possess,onoithe saidapartmentto th e complainant within 36

months plus 6 months grace period i.e. 0108.2015, with further

additional gracc period ot 6 months i.e.01.02.2016 irom the date of

payment which was mentioned in clause 7[b) of Buvei Agreement,

which reads as:

ctause 7(b):'1hc Alloueels) unlledahdt onao!'ees that compahv thallbc
enttted Lo dn {tensi.n N olt)ltBa (one thlntlrell and eghtv) bfines dovt

Sector 66, Haryana. The



IV

aver the eid penod aI36 nohths (the "Gtuce Perio.t") Iot hondins over the
pasyssion ol the Unit to the A otteeb), lf the poesio^ oJ ke Unit gets

lunher delayed due ta ant teasor ond/ot canditions/ evenB whkh ore
unforcseeable then the Conpahy sholl be entitled ta on additionol lrorc
penodollaa (One Hundred ondetphty) busin*s dale (the "A(Uinonot eQce
Perlo.!") ovet an.l obave ta soid croce Penod.

That the terms ot the Apartment Buyer's Agreement dated 08.05.2012

wer€ wholly one-sided and unfair to the allottee. The respondent has

breached the iundamentalterm ofthe contract by inordinately delaying

the delivery of the possession by 103 months as per the Buyer's

Aqreement and still the condition Of the unir i\ nor habiiable wrth

various flaws. The complainant had|to make advance deposit on the

basis oi in lormation contained in the brochure which is lalse on the face

oi,t as is evide.t irom theconstruction done at site so far.

ln accordance with clause 7(b) of the Buye,"s Agreement (BA), the

respondent was required to provide possession ofthe specified un,t by

28.04.2016, inclusive of a period or 36 months plus an additional 12

months gracc period. Since the ofier ofpossess,on, no work has been

done by the respondents in th€ said unit with various flaws which are

clea rly evitable. Th is action constitutes a b.each of co ntract, particu lady

sincc the agrcenrcnt i n cluded a construction-linked plan aDd stipulated

possession by 28.04.2016. Consequently, the respondent was not

entrtled to raise further demands fromthe complainant.

!l Even a[ter nNhiplcvisitsto the pro]ectsite strllno progress is observcd.

Addrtionally, thccomplainant incur red interestexpenses on theamount

paid to th. respondent. l'he occupation certtficate/completion

certificate of the project has stillnot been obtained by the respondent-

promoier. The nllottee cannot be cxpected to wait endlessly for taking

BHARER,
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aomnlrrnt No 45153 0f2024



*HARER,
S,eunuenel,r

possession of the allotted unit and for which they have paid

considerable amount towards the sale consideration.

C. Relief sought by the complainanti

I complarnt No 4568 or2024

4 The co mplainant has sousht following reliefls):

Direct the respondenl to pay delay interest @ 18% p.m. starting from

Ifebruary 201a, nll posscssron ol unit as penalty to complainant towards

delay in handing over the properry in question.

Directing the respondent to hanaover possession of unit duly

completely in all respect r.e. in habitable condition and in coniormity of

the specilication to the Complainantsas exp€drtiouslyas possiblel

Direct the respondent to give the details ofthe unit as per the PLC and

aho the size ofthe said unit.

Direct the respondent to give the details of the rate charged regarding

the conrmon rrcn maintcnance ol the allotted unit and revise the rate

lor nraintenance as Rs.21l persq. tt. is exorbitant amounL

Direct the respondent to pay an amount oi Rs.1,00,000/ as

compensation towards mental agony caused to the complainant.

Direct the respondent to pay an amount of 11s.1,00,000/ towards the

,iriSarion expen.e' for the filinB o'rhe compldrnr

vi.

l) Reply filed on behalfofrespondentl

5. Therespondenl ha\madelhelollo$rnasubmis\rons:

I- That the present complaint is not maintainable in law or on facts. The

complainant has no tocus standi or cause of action to file the present

complaint. The present complaint is based on an erroneous

interpretation ol the provisions of the Act as well as an incorrect
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IV.

]L

understandinE of the terms and conditions of the Buyer's Agreement

datcd 28.04.2014. as shall be evident from the submissions made in rhe

followrng paras olthe preseDt r cply.

That the complaintis barred by Unitation. The so called cause ofaction

as per the version olthe complairant arose prior to the Act. The false

and lrivolous complaint is liable to be dismissed on this ground as well.

That the complajnant is not allottee'butan investorwho have booked

the unit in question as a speculative investment in order to €arn rental

income/profit Lom jts resale. The unit in question has been booked by

the complainant as a speculativc investment and not for the purpose of

That the complainant approached respondent sometime in the year

2012 ior purchasing a unit in its upcoming project "The Cilyscape"

situated in Sector 66, Cunrgram.l he complainant prior to approaching

the respondcDt, had conducted extensive and independent enquiries

regrrdjng the project and it was only after the compla,nant was fully

satislied with regard to all aspects of the proiect, including but not

limited to thc capacity of respondcnt to undcrtakc development olthe

samc, the conrpl:rinant took au jndependent.rnd rnfonned decisron to

purchase the uDit, un-influe.ced in anymanner by the respondent.

That thereafter the compla,nantvide application lorm dated 11.02.2012

apphed to the respondent ior provisional allotment oi a unit in the

projcct. Ihe conrplainant was allortcd an indcpendentunit bearing no.

036/8 admeasuring350 sq.lt. Guperarea) located onthe Ground Floor

in thc said project vide provisional allotment letter dated 15.05.2013.

Howevcr, alt.r issuing oifcr ofposscssion, the superarea ofthe un't was

revised to 312 sq. lt and nccordingly salc considcration amount has rlso
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been revised. The complainant had consciously and willtully opted for

a "construction linked plan" for remittance ofthe sale consideration for

Vl lhar rho Buyer\ Agreemenr wds exeruted between the complainanr

vl .

and respondent on 28.042014. 1t is peftinent to mention that the

complajnant hrd voluntarily cxccurcd the buyer's agreementwith open

eyes alter carelully Soing throuEh ihe tcrms and .onditions mentioned

therein. No objections whatsoever were raised by the compliinant

against the terms ofthe allotmenl and it was understood that the terms

oathe agreenrent have beendecided mutually betvcen the parties.

VIl. That commcnccnrent oiconslNction at the proj.ct sitc/casting of raft

had tak.n place by 16.12.2013. Thus, as per Clause 7 of the Agreement,

the date ofst.rt olconstruchon w.s 16.12.2013.

That the high street plan" as had been initially conceptualized by the

associatc comp.n!'oithc .cspondcnt rvould not have been conducivc

lor commercial success for the said project. Therefore, certain

modifications were necessa4T to be made in the building plans ior the

benelit ofthe allottees.It is submitted that the respondent had applied

to the concerned statutory authoriry vide letters dated 15.12.2018 and

03.04.2019 lor amendment/revision in building plans. It is pertinent to

mention that the revised build,ng plans had been sanctioned by the

concerncd statutory authority on 11.05.2020 vide IUemo No. ZP

651/lD(RD)/2020/7824 and rcviscd building phns lbr the said project

was sanctioned by the concerncd statutory authority on 11.05.2020

vide Memo No. zP-66 1 /l D (RD)/202 0/782 4.

lx. That the time consumed by the authorities ,n sanctioning lhe revised

building plans is beyond the €ontrol of the respondent and therefore,
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the sai.l time period must not be construed as a delay. The associate

Company oithe .espondent has duly complied w,th the requirements

put forth by the co.cerned authorities in order to make the necessary

amendment /changes in the building plans. t-urthermore, the

respondent had also made payment oi substantial amounts to the

concerned authorities in order to avail the Transit Oriented

Development tlODl benetits and itet tbe approvals with respect to

reviscd buildinS plans

That vide letter dared a607.2077, the respondent applled to the

Director, Town & Country Planning bepartment, Haryana, Chandigarh

ior incrcase in IrAIlfrom 175 to 3 50. The in-principnl app roval for g.a nt

ofbeDelit under 10D policy for enhancement of FAR had been granted

to thc respondent on 22.03.2018. Subsequently, fiDal permission with

respect to benefit under'foD policy for enhancement oIFAR had been

granted to th. respondenl oD 06.02.2019.

That thc rights and obUgations ol th e complainant as well as respondent

are completely and e ntirely determined bythe covenants incorporated

in thc Buyer's Agreement. As per Clause 7 olthe buyer's agreement the

possession of the said unit sould be handed over to the complainant

within a period ol36 months fronr ihe date of casting ofthe raft for the

project [16.12.2013). Furthermore, the respondent was also entitled to

a cumulative grace period of 360 bus,ness days [grac€ period +

additionalgr.rce period) oler and above the said period of36 months

for handing over otposscssion ol the said unit to the complainant The

same was subject to multiple factors including but notlimited to timely

payment of conside.ation .r,nount by the complainant, force maieure

\
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factors, any reason beyond the control of .espondeD! any action ofthe

That the consrruction work at the project site had been halted since

Novcmber,2017 on account olthe ban imposcd by the Hon'ble Supreme

Court over all construct,on activitjes in Delhi-NCR. This was after taking

into account the drastic deterioration in air qual,ty in and around the

national capital. Moreover as thc respondent was mobilizing the

worktbrce nl lhe project sire, rhe lockdown on account of, Covid 19

pandemic was imposed by the Government on 24.03.2020 which

continu ed till 09.0 5.2 0 20. This also severely affected the progress oi th e

construction !vork at lhe sit€.

That dcspitc thr same, thc respondcnt was throughout kansparent in

its dealings with the complainant and from time to t,me updated her

rnour rhe srdru' of fie proi,,I otrhe re\pondent.

That the .omplainant have been continuous defaulters lrom the very

inception. Despite behgnware drat timely paynrcnt olthe installments

amount was the essence of the allotment the complainant miserably

failed to adhcre to the timelines st,pulated in the demand lette.s from

time to time. lt is submitted thar vidc demand letter dated 20.09.202i

the rcspondenr hxd demanded ns.4,46,600/- including previous dues

fronr thc complainant. The balance due payment was accordingly

carncd lorward in the Offer oipossession which was subsequently sent

to the complainant by the ftspondcnt.

That thc.csp()Ddcnt complcted thc construction ofthe said project and

offered possession of the unit vide letter dated 27-72-2022- The

Occupation certificate of the project was granted by the coDcerned

authorities on 28 11.2022.'lhe rerpondent accordingly at the time ol

!t

xIt

\LI

XT
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Copies ofall the relevant documents havebeen ffled and placed on record'

Their authenticity is not in dispute Hence, the complaint can b' decided

on th€ basis oithese undisputed documents and submission made by the

Jurisdlction of the authorityr

hls terrltorial as well :s sub)ect natter

present pomplaint for the reasons given

F,l Terriiorial iurisd iction

9. As per notificarion no. r/g2/20t7't'tCP datedl4'12 2017 rssued bv town

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Curugram shall be entire Gurugram District ior 311

purpose with oifices situated in Gurugram' ln thc presentcase' the project

in question is siruaied withrn the planning area of Gurugram disinct

Therefore this authoritvhas complete territorial jurisdictio' to dealwith

the present conrplainL

F.ll Subiectmatte.lurisdlctiod

Section 11(4)ta) of the Act, 2016 provides

responsible to the allottee as per agreement

reproduced as hereunder:

92 rcshonstbtP tor oll obhsoLio4s. t^Ponibtlitic\ oid lunclbnt undet th'

il ii, i,,i'ii iiii;i'";;;;.a"\ ond ;esutdtions nade th""under t to th?

d e mand ed the remaining amou nt as per the terms of

7

L

8. 'lhe Authority observes that it

jurisdiction to adjudicate the

that the promoter shall be

ior sale. Section 11[4Xa) is

f *'r*, "*t.-t,,'
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allattee os pet the ogrcenentlor sote, ot tothe ossociotion olallottee osthe

ii"'^." ii nn *i -*,v,i,e of dtt the opartments ptatl or buitdinst as.

;;;,;:;;;;, i" a tn" oit"ttee. i, tne -.no, a.eos tn the asociotian oJ

oltottee a. tle conpetent authotit os the cose nov be)

So, in view of the provisions of the Act quoted above' the Authority has

complete jurisdiction to deci.le the complaint regarding non'compliance

ofobLgations by the promoler leavingasi'le compensation which is to be

decided by the adiudicating olliccr iI pursued by the complarnants at a

tindlngs on ob,ections raised bv the rilspondent

Obiection regarding .omPlaint being barred by Limitatior'

So iar as the issue of limitatun is concerned, the Authorirv is cognizant of

the view that the law oflimitatioD does notskictly apply to the Real Estate

Regulation and Development Authority Act of 2016' However' the

Authority under section 3B ol the Act o12016, is to be guided by the

princrple of natural iustice. lt is universalLy acccpt'd nraxim and th' law

assists those who are vigilant, not those who sleep over their riShts'

Therefore to avoid opportunistic and frivolous litigation a reasonable

period oltime ne.ds to be arrived at for a litigant to agitate his right This

Authonty olthe view that three years is a reasonable time period for a

litigant to initiate litigation to press h's rights under normal

12. It is also observed that the l{on'ble Supreme Court

10.01.2022 in MA NO.21of2022 of Suo Moto Wrlt

of 2020 have held that the period from 15-03 2020

Petltion Civll No,3

@ 2a.02.2022 shall

Compldrii No asbS or20Z4
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stand excluded ior purpose ot limitation as may be prescribed unde' anv

general or special laws in respect of all judicial or quasiiudicial

3. In the present matt.r the cause oi a'lion arose on 27 12'2022 when rhe

offer ofpossession was made by the respondent'The complainanthas f'led

the presentcomplaint oD 25.09.2024 which is 1year8 moDths and 28 davs

rrnm the date of cause of action. The Authoritv is ol the view thal tbe

present complaint bas been filed withjna reasonable time period and is

not ba ed hY the limitation.

G.ll obiection regarding complainant being "lovestor" and not

1,1. Ihe respo.dent has taken a stand that the complainant is an investor and

not consumer' Therefore, it is notentitled tothe protection ofthe Act and

also not entitled to file the complaint under sectio' 31 of the Act The

respondent also submitted that the preamble ofthe Act states that the Aci

is enacted to protect the interest ol consumers of the real estate secto''

'lhc autholity observes that the respondent is correct in stating that the

Act is enacted io proiect the inlercst olconsumers ofthe realestate secto''

It is settled principle ofinterpretation thatthe preamble is an introduction

of a statute and states ma,n aims & objects ofenacting a statute but at the

same time the prcamble cannot b' used to defent the enacting provisions

of the Act. Furthermore, it is pertinent to note that any aggrieved person

can file a complai.t against the promoter ifthe promoter contravenes or

violates any provisions ofihe Act or rLrles or regulations made thereunder
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Upon carefirl perusal of all the terms and conditions of the apartment

buyer's agreement, it is revealed that the complainant is abuyer and paid

total price of Rs.27,67,879l' to the promotertowards purchase ofan unit

in its project. At this stage, it is importafi to stress upor the definition of

term allottee under tle Acr the same is reproduced beloi'r for readv

,dt dlau.a tt " 
r 'ootrJ 'stot'pt' P t dean't\PDe'turL

'' :..;';; ",,,.,,, t 
"",', - 

ou d ns o. t 4' a " ha) be hos bp""

"i."., 
..,,t i.''*' a' leehotd "t Po'enottt a' ottPh'.P

i,"".i",,ii o, tr" orcqotei oro F.tbd's thP oq\on ittt
,,.n )i*,rr. " **.,',, '*,,ttotued th'ouah'oP r'dn'tet o

;;;;;',; ;', ,""' no, 'nrud o p"$"n o whon'u'n Dtu'
-'"" 

,'*,", . 0 , 
"'-" ",'' 

o\onovD ' 'on?rantent"
r" ,,"* or 

"oov'"_."nrion".l 
de innron ol'dllolr'e" d' *"llas allth" '"rt'

2 nd co nditions of the apartment applicaton for allotment' it is crystal clear

that thc complanrant is allottee as the subiect unit was allotted to her bv

the promoter. Thc concept olinvcstor is not delined or referred in the Act'

As per the definition given under section 2 of the Act' there wiu be

"promoter' and "allottee" and there cannot be a party having a status of

''investor'. The Mnharashtra Real Estate Appellate Tribunal in its order

dated 29.01.2019 in appeal no. 00 06000000010 5 57 tttled as /s Snrsnti

Songam Dewlopers PvL Ltil' vs saflopriva Leasing (P) Lts And an'

his also held that lh. concept ofinvestor is not defined or 
'eierred 

in the

A.l.Thus the co ntention o f pronrotc r !hat the aUoltee being investor is not

entltled to p.otection of this Act also stands reje'ted

15
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G.Ul. Obiection regarditrS delay in consiru'tion due to 
'ertaln 

Force

maieure circumstances

16 Th e respoDdent has raised a contention that the construction of the proiect

was delaycd dLre to force maieure conditions su'h as outbreak ofCovid_19

pandemic. Since there were circumslaDces beyond the control oi

respondent, so taking into consideration the above mentioned iacts' the

respo.dentbe allowed the period duringwhi'h his construction activities

came to sland still, aDd lhe said pcriod bc excluded while calculating the

due date. In the present case, the 'B yer's Agreemenf was executed

betwecn th e parties on 2 8.04.20 14 As per clause 7 of the agre€ment dated

28.04.2014, the resPondent had to olier possession of the unit to the

complairant within a period of 36 (Thirty Six) months from the date of

commencement ofconstruction ofthe proje€t' Also' a grace period of 180

days is agreed between the parties ovcr and above the said period of 36

months.Asper respondent's submission in its reply at pags no 70 ofreply'

the respondent has stated that the casting of raft of the entire project

commenced on 16.12.2013, thus thc date of start of construction was

16.12.2013. The period ol 3('} morrths is calculated kom the date of

.ommencement of construction ie', 16'12 2013 also' the grace period

being unqual,fied isg.anted in favour ofthe respondent' As perclause 7(b)

the Parties agrced for:rn addi!ional grace period of 180 days ' 
over and

above the erace period oi 180 
'lays 

The relevant clause is reproduced

compLd ntNo 4sb8 of z024
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' 'rhe Allottee(sl und{stands ond asrees thot Canpanv sholl be entitled to an

",r",i., o.ira "f ,uo ("* hndrc'! qnd eiehtv) busin*s dovs N4 the

i,a pui.a q * months [the ctoce petiod') lat hondns ave' the
';,'"::. 

",';' t't'1'D" 'r . "atthPun'sP^'b th.t

";..:;;''.,.",,"- " . J o'.ldnon'-'^a rot"urtot" e/obL

,i;, ,', .-r",; \hatt bQ Pntittld to on o'tdttio at sro'e pPnod oJ 180
'f"* 

t unar"a oia 
"isnry)aot' 

(the 'A'klitionot Groc' Period") over ont!

dbove the sdid c.dce Perlo'l
'lhus, the due date of possession be 1612'2017' The

respondent has stated that respondcnt had applied to the concerned

statutory authority vide letters dated i1512'2018 and 03'042019 ior

amendment/revision in building plans aitd the revised build'ng plans had

been sanctioned by the concerncd statutory authoritv oD 11'05 2020 vide

Memo No. ZP'661/.D(RD)/2a20/7824 and the time consumed bv the

authorities in sanctioningthe revised buildingplans is beyond thecontrol

of the respondent and therefore, the said time period must not be

construed as a delay Furthonnorc' the respondent had also made

payment of substantial amounts to the concerned authorities in order to

avail the'lransit Oriented Development (TOD) benefits and get the

approvals with r.spect to revised building plans' Vide letter dated

06.07.2017, the rcspondent applied to the nlrF'ror' Town & Countrv

Plnnning Department, Haryana, Chandigarh for increase in FAR from 175

to 350.l'hc in-principal approvalfbr grant ofbeneflt under'fOD policy ibr

enhancenrent ol IiAR had beeD graDted to the rcspoDdent on 22 03 2018'

Subsequently, final permission with respect to benefit under TOD Policv

for enhancemetrt ol lAR had bcen granted to the respondent on

06.02.2019 Th. respondcnL s sceking cxclusion of tbe said period that



*HARER
S-eunuonnN
hasbeen taken by the autho rities to 8et the approvals for revised building

plans. The Authority is ol the view that the said Period as aforesaid

mentioned has not been declarcd as "zero'period" by the competent

authorities and a grace period of 180 days over and above the promised

due date and also, a.lditional grace period o1180 davs has alreadv been

providcd ro thc respondcDl |urlhur, (he rcspondent has stated that due

to the outbreak of Covitl_19 the proiect was stalled' Since' the due date of

possession was prior to the coming ol dovid-19' no further extension is

granted to the resPondcnt

H. Findings on the rel ief sought by the complainant'

H.l Direct the respondent to pay delay lnterest @ 18yo p m startint from

F.bruary 2016 till possession of unit as P€nalty to comPlainant

towar.ls delav in handingovcrthe proPerty in qucstion

H.ll Direct the rcsPotrdent to handover Possession ofunitduly completelv

in ,ll respc; i c in habitable eondition and in contormitv of the

spc.inc.;on to the Complainants asexpeditiouslv as posslbl''

18. Ihe above said reliefs are interconnect€d' thus are being dealt together' ltr

the present complaint, the complainant booked a unit in the pro)ect

namely 'The Cit) scape", being dcvelo pcd by the respondent in Sector_ 1 04 '

Gurugram. The complainant was allott€d a unit bearing no' 036/8 in

Tower Phase_l on Ground lrloo', in the project"The Cityscape" situated in

Scctor 104 oltlrc rcspondcnt for r inc considcration of Rs'28'00'000/

and tlrey have pald a sum ol l\s2767a79l'till date"fhe Buver's

Ag.eement dated 28 04.2014 was executed between the complainaDt and

the resPondent.

(omplarnr No 4568 oi20z4
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19 ln the present complaint, the complainant intends to continue with the

prolect and is seekrng delav possession charges as provided under the

proviso to section 1u(11 orthe Act' Sec' 18(1) proviso reads as under:

Secti@ 7A:'Retu ol omount and conpenntion

1 t t be pt vno' 4 l''t' t onph P o r utuob b gL P po\sP<non

ai on;Pnttncnt rtot ' 
t butd'r! '

P;1 kl{t rhat hde al uthxxe doet not ntcnd to ||ithdraw

,'.;,;:;';', t.' 1'.tLPto'd q tn? p-an'tpt ''L?tP!lot

"**" 
i,' r" 

" 
t fi rhehondt\sn\ at'nP p'\P lor ot

'u'ti ' 
* os ntoY te r" ernbe'| "

20. Due date "iil;;i;; .i"" p""t"ssiqn and admissibiutv of srace

periodr As per clause 7ta) of lhc Agreem€nt dated 2804'2014 the

respondent was obligated to completethe construction of the Project and

hand over possession ofthe subiect unitwithin a period oi36 moDths from

rhe date ofcommencement otconstruction ofthe proiect i'e" the date on

whi.h raft ofthe entire proiect must be casted' Further' as per clause 7(bl

of the agreetnent dated 28 04 2014' a grace period of 180 davs has been

agreed ovc. and rbove the said period oi36 months beMeen the parties'

Furthcr as per clause 7ib) ol tlx agreement dated 28'04'2014 an

addihonal grace period of 180 days lvas agreed between the parties over

the above the graceperiod The said clause is reierated below:

POSSE9SION''iii i,,.**, ' , -*..*' ooo os@ thot conpanv shatt be entide't to on

'"i,,i"|.,., *,iii i"0,"," hund;d ond e'ohtvt buaness dat\ ow the eid
')))')1,i {i -".,ii *" "a-* Penod"). Jot hondine ow be Pos*ion okhe

"i,,i.ii, 
^'u"i,"n''t 

, ^, o.$?sion of th' bnn seto tudh'r d'tdlcd duP to

."''i""t 
" 
*U- -,**"v"ved' wh" h oQ urfot$e?abte then rhe co pont

"i i ..i,",t",r r. - .a",,-Lt stu.p Pe od ot tdl lane hunddt and e'shNl
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business dars {the 'Additionol arcce p.rlod ) o@. ond obove the etd 6rote

21. As per respondcnt s submission in ils reply at page no' 70 ol reply' the

rcspondeDt has stated tha! the casting of rait ot the enfte project

.ommenced on 16.12-2013, thus the date ol start of construction was

16.12.2013. The period of 36 months is calculated from the date ot

commenccment ol constru.tion tc, !t''122073 also' the grace period

being unqualified isgranted in iavourofthe respondent' As per clause 7(b)

the parties asreed for an additional gra;e period of 180 davs ' 
over and

above the grace pcriod o1180 dirys As Per respondenfs submission 
'n 

its

reply at page no.70 ot.eply, the rcspondent has stated thatthe casting of

raft ofthe entire Project commenced on 16'12'2013' thus thedate ofstart

ol consrruction was 16.12'2013' The period of 35 months is calculated

rrom thc dite ot conrmencerrrenl ol corrstructiotr ie'' 16'12 z0l3 also' the

grace period being unqualified is granted in favour ofthe 
'espondent' 

As

per clausc 7(bl the parties agreed for an additional srace period or 180

.lays, over and above the gracr pcltrd of 180 days"lhus' the due date oI

possession comes outto be 16.72-21)l? '

22. Admissibilitv of delav possession charges at prescribed rate of

interestr 'lbe conrplanrant inttnds !o continue with the project and is

sceking delay possession charges' However' proviso to section lu

provides that where an allottee does nor intend to withdraw from the

protect, he shall be paid, bv the promoter' interest for every month ol

de1ay, tillthe handing overolposscsrbn' at such rate as maybe prescribed

Complarnt No. 4568of 202{
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and it has been prescribed under rule

reproduced as under:

15 ofthe rules. Rule 15 has been

Rul" 15' Pres'ried rute oJ htPrest lProvt:otose'tt -t2.''",iiii ts ",a \ub\?'iion t4l ond subsection (71 ol

section 191

-t trLh'Dr'r'" 1f'roo e'ta1 t' 'e "o1 tOo'd

,',",,i'"a 'i,,ir'r' il' ti*' t'onk af ttldtrl hohest natstnot

"r,r hndtno t.t. +2t4

i, ,).i i".i ',., " to*. BdlL ot hdn nats'1ot o't ol

'"nana'oretu tnt"not'n^e ' 'ro1 D' 'rDla\Pd b! 'u r
) ) .i" i ^-",, *'^^*t ''t'rhP 

ttat Bo otrd.oad!t"
f;, ttmeta tineiat lehdine toth' sene'otprhti'

23. lhe legislature itr its wrsdom in thc subordinatc leglslation under the

provision of rule 15 ot the rules, has d?termined the prescribed 
'ate 

of

interest. 'lhe r.rte of interest so determined by the legidature' is

rcasonablc and il the said ruk is lollowcd to award the interest' it wlll

ensure unitbrln practice in all ihe c'rses'

2,1 Consequently, as per website oftbe State Bankoflndia i'€ 
'

the margnral cost of lendirg rale lin short' MCI'RI

02.07.2025 \s g-7}o/r' Accordinglv' thc prescrlbed rate ol interest will be

marginalcost oflendingrate +2% i e' 1110%

25 lhe defl.ition of term'i'teresf as defined under section 2(za) ofthe Act

providcs tha! the rate ot rnleresl chargeable from the allottee by the

promoter, in case ofdefault, shali be equalto the rate ofinterest which the

promoter shallbe liableto pay the allottee' incase of defaulL The relevant

section is reProd ced bclo!v:
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(,

{il

t/a) 'n@e!- neoa' thP tn.e\ ot rt?'et pa\oble b! the

;rtnorer or the.tlaree o\ the.ose 4ot be-
'F t.h ran. -Far thc put Pn\. olths dauQ
, ne t d@ ot inat 4t. ro seoblP ron r\e o oueP b) t he orcnotet
',, .,*-.ia"r"t,.-t",tl" "q""t 

b rhP ate ot n'Pt 
'sr 

whth the

),..iri, 
'tiu 

t t,*t" * p'y th. ottorup in caQ ot defautt-

in" ,^,r.*, ,..tt" tt ,t'" p,.rokt to thc oltonee 
'hotl 

be fi on

)ii a.," i^[ ,1.,.,i *. "*a tne anou ot an! pan ther@r

rtt th? dok;he onaud a'pott ffe'"of ond'n@'e\r thefton t\
',"),)"2"i ,"a a" Nast povabte bv .hP alto P? to the

nhnoretthdtt bP noa th" od'rth?otlo PP deloulls in Ntnent
'ta 

the proftoter till the dotc x it poitl

26.'lherefore, interest on the delay paymenF from the complainant shall be

charged at the prescribed rate i'e', 11'1liol by the respondent/promoter

which is thc same as is being granted

charges.

27 o. consideration ofthe documents

made by the partrcs regardrtrg contrnventron as per provisions ofthe Act'

the authority is satisfied that the 
'espondent 

is in conkavention of the

not handing over possession by the due date
t4l(al olthe 

^ct 
bY

r in case of delayed Possession

available on record and submissions

'lbe Authority is oftbe considered viewthat there is delay on the

the respondent to offer possession of the subject unit and it is

on part olthe promoter to fulfil its obUgations and responsibilities

asre.nlert. Ily viftuc of clruse 7 (al and [b] of the Agreement

dared 28.04.2014, ihe due date comes out as 15'12'2017 Occupation

Certificate was g.anted by the concerned authority on 28'112022 and

thereafter, the possession of the sub)ect unii was offered to the

complainant o tr 27 .12.2022- copics of the same h ave been placed o n

P^ee 22 ot26
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per the Buyer's

possessron wrthin the

28. Section 19[10) ot the

subject unit within

28.042014 to hand over the

to take Possession of the

of receipt of oc€upation

Act obligates the allottee

2 months from the date

certificate. ln tlre p.esent conDlain!' the oc'upation certificate was

granted by the competent authority or 2817-2022 The respondent

olleted 27 -72.2A22, so it can be said that the complainant came to know

aboutthe occupation certificatc only upon the d;]tc ofoffer oipossess'on

Therefore, in the rnterest of nntural lustice' thc comPlainant should be

grven 2 months'time from the dat€ oi off€r of possession' These 2 months

otreasoDable time isbeing givrn to thc complainantkeeping ir mind that

even aflcr intimation of posscssion pmctrcally she has to arrange a lot ol

logistics an.l requisite documents including but not limited to inspection

ol the completely fi.isheri unit but this is suble't to that the unit being

h.nded over at the lime oftakrng possession is in habitable condition' lt is

fi,rther clarified that the delay posscssion charges shall be payable tronr

the due date ofpossession till actual handing overofpossession or offer of

possession plus two months $ h iche\rer is earlier'

29. Accordinglv, the non'compliance of ihe m2Bdate contained in sertion

with section 18[1) oftheAct on the part ofthe respondent

As such the complainant is entitled to delayedpossession at

rate ol interest i.e., 1 1.10 yop a w e'i 1612 2017 tilltheexpiry

oi2 months from the date of offer ofpossession [27'12'2022) which comes

11(al(a) read

Pase2{at 26
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out to be 27.02 2023 as per provisions olsection 18111orthe Act read with

rule 15 of the rules and section 1 9 ( 101 of the Act Further' the respondent

is directed to handover possession ofthe unitto the complainant withi' a

period ol30 days oithis order

tl.tll Direct the r€spondent to giv' the details of the unit as per the PLC

and also the size ofthe said unit

:10.]'he Aulhority observes that as per Section 19[1] ofthe Act' th€ allottee is

entitled to obtain lnlonnation r'13tiDg to sanctioncd plans' lavout plan

along with spccrfications, approved by the competent authority and such

other information as provided in th€ Att or rules and regulations made

thereunder or the agreement for snle signed with the promoter' Further'

as pe. Sedion 1l [4][a) ofthc A't' 2016' the promoter is responsible for all

obligations, responsibilities and functions under the provisions of the Act

or rules and regulations made thereunder or the agreement for sale'

Theretorc, in view ol the above' the respondent/promoter is directed to

providc specifications re8arding unit in question to the complainant_

sllottee within a period of 1 month fromthe date ofthis order'

u,lv Direct the respoDdent to give thcdctaits ofthe rate 
'harged 

regardinethe
- 

;;;;,;; -"" ."i.'"'"" 'r tht atroticd unit and revise the rate ror

maintenanceas Rs'21/_ persq' ft is exorbitant amoutrt'

31 lhe respondent is di'ected to charge the 'ommon 
area maintenance in

r.,m. or th, Ag'.en.' ntdared 2F04 /014'

H,v. Direct the respondeDtto pay an amount otRs l'00'000/_ as compensation

towards mentat agony caused to tbe complainant'
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H.VI Direct the respondent ro pay legal expenses of Rr.1,00,000/- incuned by
the complainant alonS wirh other charges,

32. The complainant is seeking the above mentioned reliefs w.r.tcompensation.

The Hon'ble Supreme Court of India in Civil Appeals no.674445-679 of

2021 titled as M/s Newtech Promoters and Developers Ltd, V/s Stat€

of UP (Supra) has held that an allottee js entitled to claim compensation

and lltigation charges under Section 12, 14, 18 and Section 19 which is to

be decided by the AdjudicatinS Offlcer as per Section 71and the quantum

of compensaflon and hhgation charges shall be adrudrcated bv lhe

ad judicatins officer havins due res;rds qo the factors mentioned in Section

72. Thcrelore, the conrplainant may approach the adjudicating officer for

secking th. rclict ot co mpe nsation.

I. Directions ofthe authority

33. Hence, the Authority hereby passes thjs order and issue the following

directions under section 37 ofthe Act to ensure compliance of obligations

casted upon the promotersasper the functions entrusted to the authority

undersecuoD 34tt:
i. The respondent is directed to handove. physical possessio n ofthe unit

to th. complaiDant wilhi[ 30 diys olthis order.

ii. The respondent is direct.d to pay interest at the prescribed rate of

11.10% p.a. for every month of delay from due date of possession i.e.,

15.12.2017 tillrhe date olvalid oifer ofpossession plus 2 months afte.

obtaining occupation certilicate from the competcnt authority or

actualhanding over ofposscssion, whichever is earUer, at prescribed

rate i.e., 11.10% p.a. as per proviso to se€tion 18(1) oftheActread with

tulelSoltherulcs.
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jii. The rate ol interest chargeable irom the allottee by the promorer in

case oldefault shall be charged at the prescribed rate i.e., 11.10% by

the respoDden t/promote r wh ich is the same rate olinterest which the

promoto shall be liable to pay rhe aliottees, in case ofdefault i.e., the

delayed possession charges as per section 2(za) oltheAct.

iv. The respondent is directed to provide an updated Statement of

Accounts to the complainant within a period of one week nnd

the.eaiter, the complainant is direcred ro pay outstanding dues, if:ny,
aiter adjustment ofinterest for rhe delayed period.

v. The.cspondcnt is directed to executeconveyance deed in favour ofthe

complainant in t.rms ol secrion 17(1) of the Acr of 2016 on paymenr

ofstamp duty and regiskntron chargs as applicable, within 60 days ot

vi. The respondent is directcd to provide specifications regarding unt in

questjoD to th€ complainant allottee within a pcriod oi one month

from thc date ofthis order.

vi.'lhe respondents shall not charge a.ything from the complainant

which is not rhe parr ofthe agreement.

34. Complaint staDds disposed of.

35. File be consigned to registry.

eO
RegulatoryAutho
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