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Complaint no. 1303 of 2

ls of sale con

proposed handing

detailed in the

Particulars

Name of the project 360, Sector-70A

'l'otal area of the project

Nature of the project

DTCP license no. 29.05.2009

Validity of lice

pers Pvt.Name of lice

HRERA registe
registered

, l'ower-CR-02,

Unit measuring

Provisional Allo
Ietter dated

no. 52 of complaintl

Date of execution

buyer's agreement

)ossession

e Excavation work

Possession clause
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2. :t'he particulars of the p ct,

amount paid by the comp

possession, delay period,

tabular form:

n

the
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any,

Details

27.71-63 acres

3. Group housing

28.05.2024

Vibhore Home

And 6 others

5.

6. Unit no.

1900 sq. ft.
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I,

It.

Complaint no. 1-303 of 2024

B.

Offer of possession Not offered

Cancellation letter 07.tJ6.2022

(As on page no. 102 of complaint)

Facts ofthe complaint

l'he complainants made the follor,r1ing submissions in the complaint:

'lhat in the year 2012, the complainant from the reliable sources,

came to know that the respondent is Soing to launch the proiect

:ramely "llesidences 360" in Sector 70-A in revenue estate of Village

Palra, Tehsil & Distt. Gurgaon, Haryana. The respondent

rcpresented that the respondent along with AIPL Builder is going to

Cevelop the land.

Ihat a Joint Community Building fbr club, swimming pool shall also

be provided over the land/tower of AIPL to the allotees and the

allottces of Capitill Heights shall have right to use the said common

area i.e. commurrity building and no such boundary wall will be

erected/constructed between the land of AIPL and the respondent.

Subsequently, the respondent also supplied the said site plan to

complainant alongwith the Flat Buyer Agreement.

That on 27.6.2012 the complainants along with their brother,

booked two units in the pt'oject and remitted, ill total, registration

amount of Rs.18,00,000/- (i.e. Rs.9,00,000/- for each unit under the

name of complairlants and Mr. Deepak Chawla).

That the rcspondent issuecl the receipt vide acknowledgement

dated 05.02.2013 regarding recciving the cheque AL7923 of

L

website of TCP, Haryana)

IV,

Page 5 of19
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Complaint no. 1.303 of 2024

I1s.9,00,000/. That on ?.5.01,.2013, the complalnant filed the

application form in this regard whereby apartment no. CR-02/11-

03 was booked and further an amount of Rs.9,55,620/- vide cheque

no. 817938 dated 25.01.2013 drawn on Corporation Bank was

remitted with the respondent along with application form.

V. 'lhat a total amount of Rs.40,11,340/- has been received by the

respondent from the complainants and his brother regarding

apartmert no. CR-02/11-03 and CR-02/15-03 upto 15.04.2013.

VL 'fhat on 06.05.2013, the complainant was allotted apartment unit

Do.- CR-02/11-03 in the project. ln the year 2015, the complainant

and his brother visited the project site and tbund that there was no

llrogress about the construction of the work over the said proiect.

ljo the complainant and his brother requested them to refund their

lard money/ deposit amount, but the respondent was not ready to

rcfund the amount. Rather, the respondent offered the complainant

ud his brother to retain one unit and they agreed to adiust the

lmount of one unit qua in another unit. Ultimately, the complainant

decided to retain the present apartment no. CR-02/11-03 and

agreed to adjust the amount paid by the complainant's unit of

Rs.20,11,340/-.

Vll. 'Ihereafter, the respondent stated that they have transferred the

amount of 11s.20,11,340/- in the account of complainant's

apartment and the complainant's brother's unit was cancelled

VIII. That on 15.03.2017, a Builder-Buyer Agreement was executed

between the complainant and the respondent for a sale

consideration of Rs.95,10,200/- and club membership charge (CMC)

of Rs.3,40,00/-, has been reflected in BBA therefbre total sale

Page 6 of 19"
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Complaint no. 1303 of 2024

consideration amounting to Rs.98,50,200/- as reflected in Annexure

II of BBA. Detail of apartment is as under:-

Tower/ Building cR02

Unit o.

11d,

superArea (sq.ft.) 1400 (130.063 Sq. Meters)

Total Sale consideration 98,50,200/-

Payment Plan

tx. 'lhat according to builder buyer agreement dared 15 03 2017 and

payment plan, the complainants had to pay an estimated amount of

11s.40,03,145/- upto the completion of the top floor slab work.

Rather the contplainant had already paid the amount of

Rs.41,11,340/- upto April 2013.

lhat the respondent made the assurance to the complainant that

the complainant does not require to pay further amount till handing

over the possession of the said unit and thc balance amount was to

be paid at the time of handing over the possession of the said unit.

That the said unit was booked on 25.06.2072 and the huge amount

has been already deposited/remitted by the complainant but the

respondent did not complete the construction over the said proiect

within stipulatcd period and complainant has beerl waiting for his

own unit since l2 years.

XIL 'lhat at the time ofbooking ofthe flat as well as the execution ofthe

Builder Buyer Agreentent, the respondent represented and reflected

in site plan Anncxure-lll of BllA, that it has an alliance with AIPL

builder (who is sister concern of the respondent ) the areas

x.

xt.

Construction linked payment plon

Page 7 of 19
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Complaint no. 1303 of 2024

vvhatever left by AIPL as shown in white colour in site plan in

annexure III, the respondent undertook to construct the said

truilding for club house/ community building and the allottees of

Capital Tower 1 & 2 (CR-o1 & Cll-02) shall have right to use the

amenity of the said club for which the respondcnt charged an

amount of Rs.3,40,000/- each from the complainant and his brother'

XIll. In the year 2022, the respondent stated that a dispute between AIPL

and the respondent is ongoing and they are Soing to provide the

tlub house in the basement ol project CR-o2. Rather at the time of

booking as well as the execution of Builder Buyer Agreement,

represented and reflected in site plan Annexure-UI of BBA, that they

have alliance with AIPL builder and also made the assurance to the

allottee of CIt-01 & CR-02 that the respondent will provide the entry

lo the said capital project CR-01 & CR-02 which will be started from

'main 60meter road leading through community building of AIPL as

shown in white colour in the site plan Annexure-lll oF BBA and the

lllottce of the Tower CR-01 and CR-02 shall have right to use the

rasta of AIPL and they will have right to exit on 24-meter wide road,

aftcr crossing circumflexing the property of AIPL. But now, a wall

has been erected between these entry points and both the project

has been scparated Meaning-thereby thc allottccs cannot use

road/amenity and club house whatever reflected in site plan'

XIV. That in the year 2022, when the complainant took an obiection for

the same and requested the respondent to provide the amenities as

reflected in the site plan and provide the entry from property AIPL

as reflected in site plan Annexure-lll of the BBA, then the

respondent issued a cancellation letter dated 01.06.2022 and

Pageg of 19 r/
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Complaint no. 1303 of 2024

subsequently sent the etail dated 31.05.2023, whereby the

respondent stated that the 
fnit 

has been cancelled and the amount

(:)f Rs.31.,2L,927 /- (out of tqtal payment of Rs.41,11,240/-) is going

to be refunded to the comtlainant. The alleged cancellation letter

and the alleged calculatfon-sheet qua refund of amount of

l\s.31,21,927 /-is illegal and void.

XV. 'that the complainant has rtmained very punctual with the payment

of amount as when issued through demand notices issued by the

respondent. The complainants have remitted a hcavy amount of

Rs.41-,1,1,240l- to the respondent against the total sale

,:onsideration of Rs. 87,50,200 / -.

XVL 'that as per clause 6 of the Builder Buyer Agreement, the

respondent was required to hand over the possession of the said

unit within 42 months from the dalc of commencement of

construction of the Proiect.

XVll. 'Ihat as per clause 6 of the Builder Buyer Agreement, the date of

handing over the possession is determincd as 15 01.2018 as the

construction work over of the project commenced on 15072014'

according to the demand letter dated 15.07.201,4 whereby the

rcspondent stated that the excavation work has been completed and

casting of raft has commcnced in frtll pace.

Xvlll. That on several occasions, the complainants have approached the

respondent to complete the project and hand over the physical

possession of the apartment and also requested to withdraw the

allegcd cancellation letter and pay the intercst [@10450/o per

annum of deposit amount till handing over the possession of the

apartmentl and also requested the respondent either to refund the

Page 9 of 19 /
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Complaint no. 1-303 of 2024

anrount of l\s.41,11,2401 along with interest @ 10.45%0 per annum

srince the date of deposit amount i.e. 25.06.2012 till realization of

the amount,

XlX. '.lhat the respondent has not complied by the terms and conditions

of the l3uildcr Iluyer agreement and has caused a delay in delivery

of possession, which does not seem to be fulfilled in near future as

u,cll. 'Ihat the complainant has invested Rs.41,11,240/-which had

been lying with the respondent since 2012 because of the delay in

rc delivery of possession of apartment causcd by the respondent.

'lherefore, the complainant prays ior refund the deposit amount of

)1s.4L,LL,240 /- along with the interest @!0.45o/o per annum since

:25.06.20'l? till the realization of amount. If the nuthority came to

,lonchrsion that the cancellation lctter is illegal, and complainant is

3ntitled to possession of the unit in terms of buyer agreement and

lound delay in handing over the possession of the unit, then the

complainant be granted physical possession of the unit along with

interest @10.45(% since the date 08.01.2018 till handing over the

physical possession on account of delay in handing over the said

apartment to the complainant although complainants are ready to

pay the balance sale consideration to the respondent against

apartment no. C11'02 /LL-0'3.

C. The complainants are seeking the following relief:

4. The complainants have souBht the relief(s):

(iJ Direct the respondcnt to refund the amount of Rs 41,11,240/- along

with interest Rs.4 9,19,979 1- calculated @ l0 45o/o per annum on the

principal amount by the complainant, from the date of deposit the

amount till realization of amount.

Page 10 ol19
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Complaint no. 7303 of 2024

The present complaint has been filed on L5.04.2024 and the reply of

the respondent has not beqn received. Despite several opportunities,

neither the respondent apppared before the Authority nor filed reply

in the present complaint. Vide proceedings dated 29.01.2025, the

Authority directed the complainants to serve the respondent through

publication in the local newspaper at their own cost, within a period of

one month. Vide proceedings dated 26.03.2025, the complainants

appraised the Authority with the fact that the respondent has been

scrved by the way of publication vie 'limes of lndia dated 24.02.2025

and Nav Bharat Times dated 24.02.2025. Despite the publication, none

appeared on behalf of the respondent. Thus, the respondent was

proceeded ex-parte.

Copies of all the relevant documents have been filed and placed on record.

'Iheir authenticity is not in dispute. Hence, the complaint can be decided on

:he basis of these undisputed documents and submission made by the parties.

Jurisdiction of the authority

7. 'l'he authority observes that it has territorial as well as subject matter

iurisdiction to adiudicate the present complaint for the reasons given

belou':

Territorial iurisdiction

As per notificati()n no. 1/92/20L7-1TCP dated 14.12.2077 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire Gurugranl

District for all purpose with offices situated in Gurugram. In the

present casc, the project in question is situated within the planning

D.

D,I

Pagellol19 /,/
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;rrea of Gurugram District,

territorial jurisdiction to deal

D.ll Subiect-matter iurisdiction

9. Section 11(4)(a) ol the Act

responsible to the allottee as

is reproduced as hereunder:

11.

Complaint no. 1303 of 2024

therefore this authority has complete

with the present complaint.

10.

provides that the promoter shall be

per agreement for sale. section 11[4)(a]

Section 11

(4) 1'he pronotet shct I l-

[o) be responsible for all obligations, rcsponsibilities and

functions under the provisions of this Act or the rules and
rcgulations mqde thereunder or Lo the oLlottees os per the
agreenent for sole, ar to the association of ollottees, as the
case may be, till the conveyance of oll the aportnents, plots ot
bltilditlgs, as tlle cqse moy be, to the allottees, t)r the common

areas to the ossociation of alloLtees or the competent
0uthorily as the cqse may be;

So, in view of the provisions of the Act quoted above, the Authority

ras complete julisdiction to decide thc complail'lt regarding non-

:ompliance of obligations by thc promoter as per provisions of sectiorl

11[4J (a) of the Act leaving aside compensation which is to be decided

by the adjudicating officer if pursued by the complainants at a later

stage.

Further, thc Authority has no hitch in procceding with the complaint

and to grant a relief of relund in the present matter in view of the

ludgement passed by the Hon'ble Apex Court in Newtech Promoters

and Developers Private Limited Vs State of U.P. and Ors"'2021'

2022(1) RCR(Civil), 357 attd reiterated in case of M/s Sana Realtors

Pvt. Ltd. and other Vs. Union oI lndia and other SLP(Civil) No' 1300 5

of 2020 decided on 12.05.2022 wherein it has been laid dorvn as

under-:

Page 12 of 19
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Complaint no. '1303 of 2024

"86. lrom the scheme of the Act of which o detailed reference has

been mode and taking note of power of adjudication delineated with
the regulqtory outhoriq, and adjudicating oIficer, what Jinally culls
aut is that aLthough the Act indicotes the distinct expressions like
'refund', 'interest', 'penalq,' and 'compensation', a conjoint teoding of
Sections 18 and 19 cleorly nlotlifests that whcn iL cones to refund of
the otnaunt, and interest on Lhe refund dmount, or directing poyment
of interest fot delayed delivery of possession, or penalty and interest
thereon, it is the regulatort authority which has the power to
exomine dnd determine the outcome ofa complaint. At the same time,
when it comes to q (tuestion oJ seeking the telief of qdjudging

conpensation on(l intercst thereon under Sections 12, 14, 1B ancl 19,

the odjudicating offcer exclu:;ively has the po\rer to cletermine,

keeping in view the collective reading af Section 7l reod with Section

72 of the Act. if Lhe adjudicqtion under Sections 12, 14, 18 ond 79

other thon cornpensation ds envisaged, ifextended to the odiudicating
officer as prayed that, in our view, mqy intend to expand the ambit
dn(l scope of the powers and functions of the a(ljltdicating officer
uncler Sectbn 71 and thot would be against the mandole of the Act
2016,"

12. tlence, in view of the authoritative pronouncement of the Hon'ble

liupreme Court in the cases mentioned above the Authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

rnterest on the refund amount.

E.

E. I

13.

Findings on the relief sought by the complainants/allottees'

lDirect the respondent to refund the amount of Rs,4l,Lt,Z4O/-
along with interest Rs,49,19,979/- calculated @ 10.45o/o per

annum on the principal amount by the complainants, from the

date of deposit the amount till realization of amount.

The complainants were allotted unit no. CR-02/11-03, Tower-CR-02,

11th floor in the project "Residences 360, Sector-70A" by the

respondent-builder for a $ale consideration of Rs. t)3,62,200/- and

they paid a sum of Rs. 4l)11,240 /-which is approx. 49%o of the sale

consideration. fhe builde[ buyer's agreement has been executed

between parties with regahd to the allotted unit on 15.03.2017. The

PaBeT3of19 /



1,4.

ffi HARERA
ffi. eunuenAM

15.

Complaint no. 1303 of 2024

due date of possession is calculated from the date of start of

construction i.e., 07.08.20L4, and handover possession of the same

comes out to 07.02.2078. The complainants failed to pay the amount

due against the allotted unit.

A.s per the documents available on record, the respondent issued

rnultiplc reminders and subsequently proceeded to cancel the

allotment of the complainants' unit vide cancellation letter dated

07.06.2022.It is further noted that the Occupation Certificate for the

project, in which the subject unit is situated, was granted on

'26.L02021.. As per the available documents, the complainants have

raid a total sum of Rs. 4'1.,1'1,240 /- against the total sale consideration

:f lls. 87,82,200/- for the allotted unit.

Crut of the aforesaid amount, Rs. 20,55,6201- was transferred from the

balance account of Mr. Deepak Chawla, the brother of the complainant.

It is evident from the payment records (annexed at page no. 105 of thc

complaint] that Mr. Deepak Chawla's unit was cancelled, and thc

amount paid by him was subsequently transferred to the

complainants' unit in accordance with the Cancellation and Transfer

Agreement dated 13.07.2016. The respondent's own documentation

confirnrs that a total of Rs. 41,11,240/- has been deposited torvards

the complainants' unit, inclusive of the amount transferred from Mr.

Deepak Chawla's account. The complainants' unit was cancelled by the

respondent on 01.06.2022, and the complainants have challenged thc

said canccllation through the prcsent complaint, albeit after a delay oi

nearly two years.

Page 14 o1 19
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16. 'l'he complainants have sub[nitted that, at the time of booking of the

unit as well as at the time of]execution of the Builder Buyer Agreement

(BBA), the respondent madQ specific representations regarding certain

proiect amenities and acce$s rights. It was reflected in the site plan

annexed as Annexure-lll to the BBA that the respondent had an

.rlliance with AIPL, a sister concern of the respondent. As per the said

siite plan, the areas depicted in white colour-left unconstructed by

/\lPl-were to be developed by thc respondent for the purpose of a

dubhouse/community building. The respondent further assured that

allottces of Capital 'l'owers 1 and 2 (CR-01 and CR-02J would have the

right to use the facilities of the proposed clubhouse, for which an

amount of lls. 3,40,0001- each was charged fronr the complainant and

Iris brother. However, in the year 2022,Lhe respondent informed the

complainants that a dispute had arisen between the respondent and

,\lPL, and that as a result, the clubhouse would now be constructed in

the basement oI Towcr CR-02, in deviation from the original

r:epresentation.

17. l.(lditionally, the complainants submitted that at the time of booking

and execution of the BBA, the respondent had assured that thc

allottees of CR-01 and CR-02 would be granted access to the proiect

through a 60-meter-wide main road leading via the community

building ofAIPL, as depicted in Annexure-lll. This access route was to

allow ingress and egress from the Capital project onto a 24-meter-

wide road, via a path passi4g through the AIPL property. However, it is

now alleged that a wall has been erected between the respective entry

points, thereby physically separating the projects and denying the

allottees access to the rbad, clubhouse, ancl other amenities as

Page lS of 19 /'
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18.

19.

20.

Complaint no. 7303 of 2024

originally promised and shown in the sanctioned site plan. This, ,

constitutes a deviation from the agreed terms and representations,

;rdversely affecting their rights and entitlements under the Builder

Iluyer Agreement."

That in the year 2022, upon raising objections and requesting the

respondent to provide the amcnities and access as dcpicted in the site

plan-specifically, the entry through the AIPL property as shown itr

l\nnexure-lll of the Builder Buyer Agreement-the complainants were

:;erved with a carcellation letter dated 01.06.2022. Thereafter, the

respondent issued an email dated 31.05.2023, informing the

complainants that the allotment of the unit stood cancelled and that a

sum of Rs. 31,27,927 /- would be refunded to them out of the total

amount of Rs. 41,1 1,240 / - paid.

Thc complainants have challenged thc validity of both the cancellatioll

letter and the refund calculation sheet, contending that the same arc

irrbitrary, illegal, and void ab initio."

'l'he complainants have jmpugned the cancellation Ietter dated

01.06.2022 on the ground that the respondent failed to provide thc

:romised facilities within the project, and therefore, the cancellation is

:rbitrary and legally unsustainable. However, upon perusal of the

material available on record, the Authority finds no evidence to show

[hat tl]e complainants raised any grievancc or objection regarding tllc

non-availability of the promised facilities with the respondent at any

point prior to the filing ofthe present complaint.

F'urthermore, there is no record to indicate that the complainants

challenged the cancellatiod of the unit dated 01.06.2022 through any

21.

Page16of19 r',.
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formal representation or legal recourse until the institution of this

complaint. [n vierv of the above, the Authority is of the considered

opinion that the obiection raised by the complainants against the

cancellation appears to be an afterthought, as no prudent person is

expected to remain silent for a period of nearly two years before

challcnging such cancellation,"

22.'l'ie Authority observes that the respondent has provided a calculation

:;heet to the complainants via email dated 31.05.2023, wherein a

detailed/elaborated details regarding the payments, the forfeiture, and

the nct refund are detailed. TIte complainants have failed to mention if

any refund has already beqn credited by the respondent to them. As

the cancellation is valid, being done after duly serving reminders to

l.he complainants, the refund is liable to be granted after deductions of

1-he earnest money.

23. Irurthcr, the Haryana Real Estate llegulatory Authority Gurugram (Forfeiture

of earnest money by the builder) Regulations, 11(5J of 2018, states that-

"5. AMOUNT OF EARNES'T MONEY
Scenorio prior to the Reql Estate (Regulations utld Development)
Act, 2016 was dffirent. l'rquds were carried out without qny fear as

there was no law for the sqme but now, in view of the above facts
ond taking into considerotion the iudgements of Hon'ble National
(:onsumer Disputes Redressal Commission and the Hon'ble Supreme

Court oJ' lndio, the quthority is of the view thqt the forkiture
amount of the earnest money shqll noL exceed more than 100/o of the
consideration amouit of the real estote i.e.

qpartment/plot/building/ qs the case may be in all cases where the
concellqtion of the flaly'unit/plot is made by the buiMer in a

unilateral manner or tle buyer intends to withdraw from the
project and any qgreemPnt containing any clause contrary to the
qforesaid regulqtions shilt be void and not binding on the buyer."
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2+. Keeping in view, the afo

directed to refund the pa

consideration and shall

11.100/o (the State Bank of I

applicable as on date +270)

listate (Regulation and

cancellation i.e., 0 1.06.202

the timelines provided it

deducting any am

G.

25.

D irections of the A

I{cnce, the Authority herc

Cirections under sectior

obligations cast upon tl

the authoritv under section

i. 'l hc respondent is

41.,11,2409 /- after d

87 ,82,200 /- with in

such balance amount,

till the actual date of

ii. A period of 90 days is

directions given in thi

would follow.

li

led in
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id legal provision, the respondent/promotor

d-up amount after deducting 10% of the sale

rn the amount along with interest at the rate of

dia highest marginal cost of lending rate [MCLRJ

as prescribed under rule 15 of the Haryana Real

t) Rules, 2077, from the date of

date of refund of the amount within

the Haryana Rules 2017 ibid, after

complainants, if any.

passes order and issues the following

7 to ensure compliance of

r the function entrusted to

to refund the paid-up amount of Rs.

ng 10% of the sale consideration of Rs.

est at the prescribed rate i.e., 11.1070 on

0t.06.2022m the date of cancellation i.e.,

nd.

ven to the respondent to comply with the

order and failing which legal consequences
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26. Complaint stands disposed ol

27, File be consipned to registry. I,t--
.\

Ashok $an$wan

$ember
I

Haryana Real Ilstate Resulatory 
^ ,X?11fl;3[?!i1t
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