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The present complaint 07.06.2023 has been filed by the

complainants/allottees section 31 of the Real Estate (Regulation and

Development) Act, 20t6 (

Real Estate [Regulation

for violation of section 11[

that the promoter shall be

short, the Act) read with rule 28 of the Haryana

Development) Rules,2017 [in short, the Rules)

) (a) of the Act wherein it is inter alia prescribed

nsible for all obligations, responsibilities and
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1.

2.

Versus
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functions under the Provision

thereunder or to the allottees as per the agreement for sale executed inter se'

Unit and Proiect related details

The particulars of the proiecg the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession and

of the Act or the Rules and regulations made

A.

2.

Complaint No.2322 of 2023

delay period, if any, have been detailed in the following tabular form:
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Amstoria, Sector-102, Gurgaon, HaryanaName of the Proiect

lid till 02.08.2025

29 of comPlaint

DTCP license no. and

Pvt Ltd And 12

of comPlaintl

as L93B sq. ft.

pg. 3B of comPlaintl
Tentative Unit
admeasuring

Date of sanction
plan

[Pg.zB of comPlaint]
Date of builder
agreement

5.Possession

Subject to Force Maieure, a.s defined in

Ctause 14 and further subiect to the

Purchasers) having complied with all its
obligationi under the terms and conditions

of tiis l,greement qnd the Purchaser(s) not
'ieino 

ii default under any part of this

Possession clause

i++
Ri:sidential floor

status ,,,"" r:'tr

Un registered

D-124, F'F, 1st floor

N/A

[Not on record]
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rnsti|mLni of the total sale consideration

iinc:Iuding D:C, StamP dutY and other-riorgrJ qnd also subiect to the

iirJnotrrg having comPlied with all

formalities or document'ation os
'prescribed by the Seller/Confirming Party'
'the 

Seller/Confirming Party proposes to

hand over th; physical possession of the

said unit to the Purchasers) within q

@rtnotlimite.dtothe
timely PaYment of each on!, *:'Y

period of 24 months from the date of
'sancfio;ing of the building Plan or

b1 rtoor BuYers Agreement,
is later ("Commitment

'). The Purchasers) further qgre?s

understands that the

ter/Confirming Party shall additionally

entiile; to a feriod of 180 days ("Grace

Priioi') after the exPiry "! *: said

Commiiment Period to allow for filing and

.suing the lccupancy Certificote 
^etc'i OZP under the Act in resPect of the

the date of execution of

agreement in absence of date
'bisanction of building PIans )A

UR
Rs.90,32,BBB/-

[as per SOA at Pg.72 of comPlaint]
Basic sale consideration

Rs.55,52,267 /-

[as per SOA at Pg.72 of comPlaint]
Amount Paid bY

complainant

15.07.2019

[Atpage 87 ofrePM
Occupation certificate

/Completion certificate
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Due date of Possession
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Facts of the comPlaint:

The comPlainants have

That the co

developed bY

Ltd. & Others

payment of

20171t400005112

respondent no. 1 Li

amstoria,

agreement was

per the Possession Cllt

taken from the date"o

later.

II. That subsequent to signing of floor buyers, agreement dated

07.03.2012, respondent no. L demanded Rs'31,68,7081- to be paid by

allottee through HDFC Bank. Since the allottee opted for construction

link subvention plan and consequent to this' a tripartite loan

agreement was signed on 30.08.2010 amongst allottee' HDFC Bank

andrespondentno.lLtd.foradvancingaloanofuptoRs.
Page 4 of 21

Offer of Possession

03.04.2012,03.07.2012, 2t'4'20t2

10.L2.201g , t6.to.2ot9 , 19 '2'2020 '
16.4.2020

[Page L21- t26 of rePlY)

L5.02.2022

[Page 137-t3B of rePlY)
Cancellation Letter

04.11.2022

101 of comPlaint)
Settlement deed

B.

3.

rise houses being

Promoters Pvt.

and made a

vide receiPt no.

.20L1, in favour of

no. d-12 4 ff , of Proiect

tly, floor buYer's

t7.03.20L2 and as

be 06.09.20t4 as

agreement being

Reminder letter
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44,00,00 o l..Astatement of account issued by respondent no. 1 dated

24.09.2012 is showing a demand of Rs. 39,44,953/- and received also

Rs. 39,44 ,954./-showing no balance to be paid'

That as per the tripartite agreement, HDFC went on releasing the

paymentwhichweredueasperthesubventionscheme.The

statement of account as on 10.03 .20L8 issued by respondent no' 1

Ltd. is showing that total Rs. 41,8 L,568/'has been demanded/ called'

whereas the statement is showing that respondent no' t has already

received Rs. 55,52,267 l'
t3/0,6991-

of the demand bY Rs.

IV. That on 05.08.20t9, issued offer of Possession

for subject unit 9. Annexure A of this

invoice is sh
from t770 sq. ft. to

sub heads had also
1938 sq. ft. In

been increased
cited above. In

absence of of possession letter

Without obtaining
is in contravention

occupation certificate Rs.60,59,2141'

demandingpaymentofRs'2,32'39'2721-towardsmaintenance

charges. The Allottees contested the revision of the area of the flat

from L77O sq. ft. to 1938 sq. ft., and PLC charges and extra ordinary

increase in the price of the unit. without iustifying the increase in the

revised price of the flat respondent no. L issued a termination /

cancellation intimation in respect of unit no' D-124-FF in project

Page 5 of 21

III.

V.

b,
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Amstoria, Sector-102, Gurugram dated t5.02.2022 and mailed it to

the allottees vide email from customercare@respondent no'1'com on

15.02.2022.

The allottees vide email dated 23.02.2022 reminded the respondent

no. L to clarisr such extra ordinary revision in the cost of flat as per

the terms & conditions laid in the builder buyer agreement' The

allottees also met the officials of the respondent no' 1 specifically

Miss. Munmun and other officials of customer case and nothing came

out from them to answer h thout clarifYing anYthing on

the queries raised bY all ondent no. 1 entered into an

another triclcY t deed aiming solelY to

nullify / mitigate

Hon'ble SuPreme

ents Pronounced bY

The context of this

instrument of in itself that it was

allottees to sign as
drafted by

proposed bY
nt no. 1 through

to pay additional

Thus making the

respondent no. care office of

respondent no. L to know, on which address this draft is to be sent by

post. The reply given by various officials of respondent no' 1 Ltd' was

to hold it for some more time as Company is to decide I finalize other

issues pertaining to the proiect of Amstoria' Ultimately the allottees

had to get it cancelled when no satisfactory reply was received from

respondent no. 1. That the counsel from the respondents stated

before the Authority during hearing that the respondent no' 1 again

Page 6 of 21

VI.

the settlement

Rs.56,00,000/- over a

revised cost of th

VII. That the

S

,4931-

,000/- in favour of
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VIII.

and B months and attracts per the Act. The resPondent

is to give back to the all
' ed interest tillusting the accru

the legal / as Per rule the allottes.

x. Written submissio
nts. The same were

taken on record

Relief sought bY the

The comPlainants

Direct the resPo
n charges.

Direct the resPo llation letter dated

iii. Direct the respondents to cancel anri withdraw the settlement deed

dated 04.11.2022'

Reply bY the resPondent:

The respondent contested the complaint on the following grounds:

I. That it is submitted that the name of the respondent no' 2 be deleted

from the array of parties as the same is merely a confirming party to

theagreement.Moreover,thereliefsoughtbythecomplainantsare

onlywithrespecttotherespondtlntno.t.Hence,thenameof
respondent no. 2 be deleted from the array of parties'

PageT of 2L

terminated the unit as the buyer could not make the payment of Rs'

56,00,000/-whichwasagreedasperclause2,4of,thesettlement

deed (Ref page t02 ofcomplaint).This appears to be false cancellation

as the same was never received by the allottees either by post or on

email in spite of the fact that there is no change in the postal address

or email id. The complainants have affirmed it by way of submitting

affidavit and copy of the same is enclosed with the complaint'

The total delay as occurred up to the filing of this complaint is 7 Years

C.

4.

i.

ii.

D.

5.
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II. That the complainants being interested in the residential proiect of

the respondent known under the name and style of "Amstoria"

appliedfortheallotmentofaflatvideapplicationformdated

23.05.2011 and was consequently allotted tentative unit bearing no'

D-!24,1rt floor admeasuring tentative super area of L770 sq' ft'

III. That thereafter a builder buyer agreement dated 07 '03'2012 was

executed between the complainants and the respondents' It is

imperative to mention here that the complainants' after being fully

of 180 daYs. That were sanctioned on

28.06.2017 and possession of the unit

' mPered subiect to the
V. That the construction of ,the unit was ha

: ' rmstances and other
happening of the force maieure ctrcl

circumstances beyond the control of the company, the benefit of

which is bound to be given to the respondent' At this stage' it is

categorical to note that the respondent no'1 was faced with certain

force maieure events including but not limited to non-availability of

raw material due to various orders of Hon'ble Punjab & Haryana High

court and National Green Tribunal thereby regulating the mining

activities, brick kilns, regulation of the construction and development

activitiesbythejudicialauthoritiesinNCRonaccountofthe
Page 8 of 21

satisfied and agreed with

voluntarilY and wilfullY e

IV. That a triPartite

the comPlainants,

5.1 of the buYer

unit was 24

execution of

conditions of the agreement,

same.

10 was executed between

Bank. As Per clause

of possession of the

Building Plans or

th a grace Period
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environmental conditions, restrictions on usage of water' etc' It is

pertinent to state that the National Green Tribunal in several cases

related to Puniab and Haryana had stayed mining operations

including in o.A No. 171/ IlL3,wherein vide order dated 2'Lt'2015

mining activities by the newly allotted mining contracts by the state

ofHaryanawasstayedontheYamunaRiverbed.Theseordersinfact

inter-alia continued till the year 2018' Similar orders staying the

miningoperationswerealsopassedbytheHon,bleHighCourtand
^-.F-iurr..trq*dffi#,funhnd Uttar Pradesh as well' The

the National Green Tribuna

stoppingofminins".tiuiwffi"deprocuremento'..*1*,',,
difficult but also raised vel exPonentiallY' [t was

almost Z Yeats
aforesaid continued,

despite which all
s were Procured at

without shifting
3-4 times the

any extra burd
by the resPondent

no.1 to develoP th
to develoP a Proiect

of such a large scale
jeure circumstances,

the resPondent no'1 co hstruction of the Project

diligentlY and
implications of the

inants and demanding
afo rementi o ned cftcutrfstdffi€s on-Tn e uu I u P I 

3r 
r r 

e

the prices only "ffifu.'$$Q&dffi 
being done' It is to

be noted that the development and implementation of the said prof ect

have been hindered on account of several orders/directions passed

byvariousauthorities/forums/courts,beforepassingofthe

subjective due date of offer of possession'

TL That the aforementioned circumstances are in addition to the partial

banonconstruction.IntherecentpasttheEnvironmentalPollution

[PreventionandControl)Authority,NCRIEPCA)videitsnotification
Page 9 of 21
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bearing no. EPCA-R/ z}tg lL-4g dated 25.10'2079 banned

construction activity in NCR during night hours (6 pm to 6 am) from

26.10.2019 to 30.10.2019 which was later on converted to complete

ban from 01.11.2019 to 05.11.2019 by EPCA vide its notification

bearing no. R/20 tg lL-53 dated 01'11'2019'

VIL That from the facts indicated above and documents appended' it is

comprehensively established that a period of L96 days were

consumed on account of circumstances beyond the power and control

of the respondent no.1, ing of orders bY the statutorY

has been Prevented bYauthorities. The resPond

circumstances beYond from undertaking the

implementation of indicated above

and therefore reckoning while

computing the

provided in the

on as has been

VIII. That the resPond the construction of

the project uPon h beyond the control of

the comPlainants as Per
however, desPite

all the hardshiPs the resPondents did

p the proiect afloat

AM
IX. That in light of the bona fide conduct of the respondent, no delay in

the construction of the unit, the peaceful possession had already been

offered to the complainants, non-existence of cause of action and the

frivolous complaint filed by the complainants, this complaint is bound

be dismissed with costs in favor of the respondent' Hence, the present

complaint is liable to be dismissed'

Page 10 of 21

not suspend the ffilffithti0n?ntrfna

througha[the,ffiU$ttjffi

Complaint No.2322 of 2023
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X. That the respondent completed to construction of the unit timely and

had received the occupation certificate for the unit on 15.07.20L9 and

offered the possession of the unit to the complainants on 05.08.2019'

i.e., before the due date of offer of possession of the unit.

XI. That as per clause 2.13 of the agreement, the super area of the above-

noted unit was tentative in nature and had to be finally determined

after the receipt of the occupation certificate. Upon the issuance of the

occupation certificate dated L5.07.2019, the final super area of the

unit allotted to the com to be 1938 sq. ft. which

was duly informed to the nts along with the offer of

possession. Moreover had also agreed to the

tentative nature of an undertaking

clause 4 of thedated t7.02.201

affidavit of the the complainants

ertakes to have noagreed to the

objection in case said unit.

That as per clause

instalments by the

ely remittance of due

essence of the agreement

and if the and conditions of

instalment, the

XIL

the agreement affiil "ildIa

respondents hr.ffiLl upon the due

instalments.

XIII. That the complainants delayed in remitting the due instalment on

time due to which various demands and reminder letters were also

issued in favour of the complainants. 'lhe bonafide of the respondent

is imperative to note that even though the respondent was not under

an obligation to remind the complainants regarding the due

instalment, the respondent sent various demands and reminder

Page 11 of 21
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letters in order to inform the complainants regarding the due

instalments. The various demands and reminder letters issued by the

respondent are:

XIV. That the comPlainan
Iiort of paYment of

the instalments against
'ilsideration of the unit and

hence, the comPlllainants cirnnot be

present comPlaintwrong and the

costs on this gro ore, it is submitted that all the

demandraisedbytherespondentswereaSpertheagreedtermsand

conditionsoftheagreement,executedbetweentheparties.

XV. That, it is evident from the above-mentioned submissions that the

complainants stood in the event of default for not making payment'

nottakingpossessionoftheunit,non.executionofsaledeed,and

non-paymentofStatutorydues.Accordingly,therespondentshadthe

righttoterminatetheunitaspertheagreedtermsandconditions
Page LZ of 2l

24.05.201,t

2t.09.201L

03.04.20t2@sofbooking)
2L.04.20t2

Reminder Notice

3L.05.20L2
Reminder Notice

03.07.2012
Pry.t*t t neminder

24.09.20t2

t9.L2.20t2

L0.t2.20L9

L6.t0.20t9

19.02.2020

L6.04.2020

\ 
Date

;st ana Fi[at OPPortunitY letter



ffiHARERA
fficllRtlcRAM

Complaint No.2322 of 2023

under the agreement. That multiple opportunities were given to the

complainants to rectify their default through the reminder notices

and final demand notice for payment of outstanding amount'

however, the complainants again willingly and voluntarily chose to

not rectify the same, and consequently, after waiting for more than

two years from the offer of possession letter, the respondents were

constrained to terminate the allotment of the unit of the complainants

by issuing the termination letter on 15'02 '2022'

XVI. That accordingly, after allotment of the unit of the

left with no right, titled,
complainants, the comPlai

interest, charge or lien r the termination of the

allotment of the u due to the default of

the complainan ithin their right to

forfeit the earn ent interest till the

amount includingdate of termi

brokerage cha benefit given to the

purchaser and the the unit.

XVII. That, at this stage, the bo plainants is imPerative to

note that even complainants, the

ts and offered a
resp Ondent onCe ?gfifrppf TTryl-e^*comP 

lar I rdr I L) ctr rt"r \, I I \' r

settlement in "rffiffifo-Iffiffi&&g'lamicablv 
settle the

matterinlieuofwhichasettlementagreementdated04.ll2022was

executed between the parties but the complainants till date failed to

abide by the terms and conditions of the settlement agreement and

failed to provide the due payments in Iieu of the above-noted unit'

XVIII. Written submissions have been filed by the respondent 'The same

havebeentakenonrecordandperusedfurther

E. turisdiction of the authoritY:
Page 13 of 21

tu
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Theauthorityobservesthatithasterritorialaswellassubiectmatter

iurisdiction to adiudicate the present complaint for the reasons given below'

E.I Territorial iurisdiction

As per notification no. LlgZl}O17-1TCP dated 14'12'2017 issued by Town

and Country Planning Department, the iurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram district' Therefore' this

B.

authoritY has comPlete territo

complaint.

n to deal with the Present

E.II Subiect matter

Section 11(a)(a) of the the promoter shall be

responsible to the all e. Section 11[ )[a) is

reproduced as hereu

Section fift)(a)
Be resPonsible for

ctions under the

provisions of this
allottee as Per the

thereunder or to the

ofallottee, as the case

may be, till the
or buildings, as the case

may be, to the allottee, or th€'co;i'

competent authoritY, as the- case

of allottee or the

Section 3 4' Functions oI the autnonty :

^..!)ac'.jn ^ncrtro 
nninlionce of the obligations cast upon the

34(fl of the Act provldes'!g ensW? .qPrnptwnce uJ LttY uu'taqvtv'tr vEsv Fr-"
-^:,,r-I1+il; -;ir iitiio iihpntsitnder this Act and the rules ond

promoter, the allotteti'bndthe reol esruce sgertLr uttuY' t"tttr r
'regulatiotnsmade thepeundpr'i i' 3 

-, i t^ . . "---r'^u^
s", ;'fi'J#;i'ffi;ffifi;:-odLnu.act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adiudicating offficer if pursued by the complainant at a later

stage.

Findings on obiections raised by the respondent:

F.Iobiectionregardingtheproiectbeingdelayedbecauseofforce
mai eure circumstances'

Page 14 of 21

9.

F.
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10. The respondents raised the contention that the construction of the proiect

wasdelayedduetoforcemajeureconditionssuchastheordersofthe

Nationar Green Tribunar, Hon,bre Environment polrution (Prevention and

controlAuthority),HaryanastatePollutioncontrolBoard'Hon'bleSupreme

court prohibiting construction in and around Delhi and the covid-19

pandemic among others, but all the pleas advanced in this regard are devoid

of merit.

A builder buyer's agreement for unit no' D-L24, first floor was issued bY

respondent to comPlainant and executed on 07.03 -2012'The

due date of handing over of per the Possession clause of the

agreement comes out to q ing the grace Period' The

11.

events such as the

Environment Pollutio

State Pollution

construction in and

were not continuous.

the amount due but

with the said Proiect cannot

allottees. Thus, the

Tribunal, Hon'ble

rity), and Haryana

Court Prohibiting

duration of time and

be regular in PaYing

stakeholders concerned

due to fault of some of the

granted anY leniencY

a person cannot take
for aforesaid reasons.It iS

benefit of his o*n *roilg', URU RAh/l
G. Findings on relief sought by the complainant:

G.IDirecttherespondentstopaydelayedpossessiorrcharges.
G.II Direct the responaents to tlt aside the cancellation letter dated

L5.O2.2022.
G.III Direct the respondents to cancel and withdraw the settlement deed

dated O4.LL'2022'

12. The above-mentioned reliefs sought by the complainants are taken

together being interconnected as the finding of one relief will definitely effect

the other one. page 15 of 2r
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13. In the present complaint, the complainants intend to continue with the

project and seeks delayed possession charges .The complainants were

allotted a unit in the proiect of the respondent vide application for the

allotment. The builder buyer's agreement was executed between the parties

on 07.03 .}OL?,and the complainants paid a total sum of Rs' 55' 52'267 l-' As

per clause 5 of the builder buyer's agreement the developer proposes to

handover the physical possession of the said unit to the complainant within

a period of 24 months from the date of sanctioning of the building plan or

execution of floor buYer r is later along with a grace

period of 180 days after the expii of lfie irid commitment period to allow
ffiessri{r

for filing and Pursuing the occuPa ilrtificate etc. from DTCP under the

14. Theduedateof of execution of builder

buyer agreement in a tion of building Plan.

Therefore the due 7.03.2014.

15. However as far as the me is allowed in terms

of order dated 08.05. 'ble Appellate Tribunal

in Appeal No. afi of 2022 Land Limited Vs Babia

{V

Tiwari and Yogesh Tiwari wherein it has been held that if the allottee

wishes to continue with the project, he accepts the term of the agreement

regarding grace period of three months for applying and obtaining the

occupation certificate. The relevant portion of the order dated 08.05.2023, is

reproduced as under:

,,ln our opinion if the atlottee wishes to continue with the proiect, he accepts

the term of the iii^r"t regarding grace period of three months for

applying oia o,toining the occipatioi circificate. So, ln view of the above

said circumstances, ihe appeltant'promoter is entitled to avail the grace

p"rioa so provided in the agreement for applying and obtaining the
'Occupatioi Certificote. Thus,-with incluiion of grace period of 3 months as

per the provisions in clause 11 (a) of the agreemenc the total completion

Page 16 of 21
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period becomes 27 months. Thus, the due date of delivery of possession comes

outto 07.06.2074."

L6. Therefore, in view of the above judgement and considering the provisions of

the Act, the authority is of the view that, the promoter is entitled to avail the

grace period so provided in the agreement for applying and obtaining the

occupation certificate. Therefore, the due date of handing over of possession

is calculated from the date of execution of builder buyer agreement in

absence of date of approval of sanction of building plans and the same comes

out to be 07.09.2014 including grace period of 180 days.

1,7. The occupation certificate was

the respondent offered the

The respondent vide I

03.07 .20L2, 0 5.08.20t9

demand for outstandi

the respondent issu

terminated the al

outstanding instalmen

demand.

e promoter on15.07.2019 and

e complainants on 05.08.201,9.

, z!.04.20L2, 3L.05.2012,

L9.02.2020 raised a

plainants. Afterwards

04.2020 and finally

failure of paYment of

paid the said raised

Now, the question before the Authgrity is rvhether cancellation vide letter

dated t5.02.2022 is valid in the eyes of la''w or not?

18. On consideration of the circumstances, the documents placed on record and

s made by -the parties, the Authority observes that the

complainant was allotted the subject unit vide builder buyers agreement

dated OT.O3.ZO12. As per possession clause 5 of BBA dated 07.03.201.2, the

possession of the unit was to be delivered to the complainant by 07 .09'201'4

including grace period of 6 months. They have paid an amount of Rs. 55,

52,267 /- against the sale consideration of Rs. 90,32,888/-.

tg. The complainants-allottees was under an obligation to make payment of

outstanding dues as agreed between the parties vide agreement dated

Page L7 of 21



ffiHARERA
W-GURUGRAM

complaint No.2322 of 2023

07.03.2012. As per section 19(6) of the Act of 2016, every allottees who has

entered into an agreement is responsible to make necessary payments in the

manner and within the time as specified in the said agreement' In the present

case, the complainants-allottees has not obliged with the terms of the

agreement, therefore, the cancellation dated L5'02'2022 of the unit stands

valid.

20. As per the builder buyer's agreement the earnest money mentioned in clause

1.L7 is Zilo/o.The claus e L,l7 is reproduced below for the ready reference:

(1.17) EARNEST MONEY

Earnest MoneY shall mean 250/o

Area ofthe floor".
money on cancellation of a

2L. The issue with regard to ded

contract arose in cases of India, (1970) 7 SCR 928

and Sirdar K.B Ram

and wherein it was

rs., (2075) 4 SCC 736,

t in case of breach of

contract must be ature of PenaltY, then

are attached and the
provisions of section

party so forfeiting m After cancellation of

allotment, the flat remains there is hardlY anY actual

2s .o 6.202 0) an d nrr. sffi {{ryF H.4ffiffi $u 
ate Limite d [d ec i d e d

on L2.04.2022) ona ffoHa',i;Vc/Y6e/TOiZ in case titted as lavant

singhal and Anr. vs, NISM India Private Limited decided on 26'07'2022'

held that 10% of basic sale price is a reasonable amount to be forfeited in the

name of "earnest money". Keeping in view the principles laid down in the

first two cases, a regulation known as the Haryana Real Estate Regulatory

Authority Gurugram (Forfeiture of earnest money by the builder)

Regulations,ll(5)of20lS,wasframedprovidingasunder:

" 5. Amount Of Earnest MoneY
Page 18 of 21
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ScenariopriortotheRealEstate(RegulationsandDevelopment)Act,2016wos
dffirent. Frauds were cqrried ori *ithort any fear as there wqs no law for the

same but now, in view of the above facts and taking into consideration the

judgements of Hon'ble National Consimer Disputes Redressal Commission and

the Hon'bl Srprr^, court of lndia, the authority is of the view that the

forfeiture amiunt of the "ori"rt 
money shall not exceed more than 70o/o of

the consideration amount of the real estate i.e. apartment /plot/building as

the case may be in all cases *hrrc the cancellation of the flat/un-it/plot is made

by the buitier in a unilateral manner or the buyer intends to withdraw from the

project and any agreement containing any clause contrary to the aforesaid
'regulations 

shail bi void and not binding on the buyer."

22. Keeping in view the aforesaid factual and legal provisions, the respondent

can retain the earnest money

unit and shall not exceed 10% of

Iiable to be forfeited as

Regulation 11(5). So,

amount received from

t\o/o of the sale

interest at the rate of

of lending rate IMCLR

15 of the Haryana Real

from the date of cancellation

mplainants against the allotted

tion amount. So, the same was

Estate RegulatorY AuthoritY

directed to refund the

,267 /- after deducting

g amount along with

highest marginal cost

prescribed under rule

ment) Rules, 2017,

the actual date of refund of

23. However, it is important to mention that after the unit was cancelled by the

respondent, both the parties later entered into a settlement agreement'

wherein it was stated that as per claus e 2.4 the customer agrees to pay

Rs.56,00,000/- by 30.10 .2022. The clause is reproduced as under for ready

reference:-

24.Thecustomerherebyagreesandundertakestomakepaymentof
an amount of Rs. 56,00,00b/--(Rupees Fifty six Lakhs }nly) as full and

final amouni towards the balance sale consideration payable in respect
.ofthel]nit,withoutanydemurorprotestby30.l'0.2022,

the amount within the timelines providect in rule 16 of the Haryana Rules

2017 ibid.
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24. As per the settlement agreement the complainant was supposed to pay

Rs.56,00,000/- by 30.10 .2O22.The complainant in its facts have stated that

the complainants prepared a draft of Rs.56,00,000/- and asked the

respondents on which address this draft is to be sent by post. The reply given

by the respondents was to hold it for some time as company is to decide/

finalise other issues pertaining to the project and ultimately the

complainants had to get it cancelled when no satisfactory response was

received from the respondents. However, it is important to consider the date

of the draft cheque that the ve attached as an annexure to

their complaint. The draft cheq 29.03.2023, which is after the

agreed-upon date of 30.10.2 settlement agreement.

25. The counsel of the resPo 24.0L.2025 stated that

as per clause 2.4 of e complainants were

obligated to PaY Rs. le consideration bY

to terms of the said30.L0.2022. However,

settlement deed and t deed stand null and

void.

26. The Authority is of the view nants have failed to PaY the

agreed amount by the specified date, as outlined in the settlement

agreement. It is clearly evident that the fault Iies with the complainants for

rg to the terms and conditions of the settlement agreement'

Consequently, the cancellation done by the respondent is valid in the eyes of

law.

H. Directions of the authoritY:

27. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoters as per the functions entrusted to the Authority

under Section 34[0 of the Act of 2016:
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i) The respondent/promoter is directed to refund the paid up amount

i.e., Rs.55,52,267 l- after deduction of LOo/o of basic sale

consideration of Rs. 90,32,888/- with interest at the prescribed rate

i.e., 1 L.t}o/o p.a. on such balance amount, as prescribed under rule

15 of the Haryana Real Estate (Regulation and DevelopmentJ Rules'

2017 from the date of cancellation i.e., 15.02 .2022 till the actual date

of refund of the amount'

ii) A period of 90 daYs is given to the respondent-builder to comply
ffrlirll:lr

it it order and failing which legal

consequences would follow

Complaint stands aisn o segffiS*

PageZt of 2l

with the directions given in

28.

29. File be consigned to &xr \krrc
v1 d

Viiay Kuni[r GoYal
Member

Dated: 24.01.2025

Haryana Real Estate

Regulatory AuthoritY,

ffi&ffiffiffi.'s5+.+Gurugram

GLJRLJGI?Ah/I


