H.AR E RA Complaint No. 2322 of 2023

2 GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 2322 of 2023
Date of filing: 07.06.2023
Date of order 24.01.2025
1. | Smt Mala Rani
2, | 5h. Santosh Kumar Sharma
R/0: - Chamber No. 64, Saheed Sukhdeo Block, Gate
No.1, District Court, Gurugra ¥ Complainants
M/S Bptp Limited
Regd. Office Atz M-11, Middle Eln:le, E-:mnaught
Circus,New Delhi-110001 T T F 000
M/S Countrywide Promoters Private Limited "
Regd. Office At: Landmark Group Landmark House 65
Respondents
Member
Complainants
Respondents

The present complaint dated 07.06.2023 has been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in shaort, the Rules)
for violation of section 11{4)(a) of the Act wherein it is inter alin prescribed
that the promoter shall be responsible for all obligations, responsibilities and
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functions under the provisi

Complaint No. 2322 of 2023

on of the Act or the Rules and regulations made

thereunder or to the allottees as per the agreement for sale executed inter se
A. Unit and project related details
2. The particulars of the project, the details of sale consideration, the amount
paid by the complainants, date of proposed handing over the possession and
delay period, if any, have been detailed in the following tabular form:
5. No. Particulars Detalls
1. |Nameofthe project Amstoria, Sector-102, Gurgaon, Haryana
2. Project area Py o
3. Nature of the project
4, DTCP license no. and
status
S Name of licensee
f. RERA Registe
registered
2 Unit no.
8 Tentative Unit :)} as 1938 sq. ft.
admeasuring “las'pet FBA at pg. 38 of complaint]
. Date of sanction ﬂﬁ '%h
plan : ]f :
e R B
Tri LYLY
el UR AN
11.  |pate of builder buyer's|07.032012
agreement (Pg.28 of complaint]
12. Possession clause S5.Possession

Subject to Force Majeure, as defined in
Clause 14 and further subject io the
Purchasers) having complied with all its
obligations under the terms and conditions
of this Agreement and the Pu rchaser(s) not

being in default under any part of this
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Agreement including but not limited to the
timely payment of each and every
installment of the total sale consideration
including DC, Stamp duty and other
charges and also subject (o the
Purchasers) having complied with all
formalities ~or  documentation a5
prescribed by the Seller/Confirming Party,
the Seller/Confirming Party proposes to
hand over the physical possession of the
said unit to the Purchasers) within a
period of 24 months from the date of
sanctioning of the building plan or
| execution of Floor Buyers Agreement,
 whichever is later ("Commitment
{ Period"). The Purchasers) further agrees
understands that the
|\Seller/Confirming Party shall additionally
il be entitled to a period of 180 days ("Grace
Liperiod”) after the expiry of the said
‘Commitment Period to allow for filing and
pursuing the Occupancy Certificate etc.
am DCP under the Act in respect of the
lontire colany. || > |

131‘

Yy ragrEEmant in absence of date
sagition of building plans )
uded)

[ recorded wrong as
mﬁg the/POD dated

24,01.2025)

14. | pasic sale consideration Rs.90,32,888/-

[as per SOA at pg.72 of complaint]

15. |amount paid by the|Rs5552267/-

complainant [as per SOAatpg72 of complaint]
16. nccupaﬂun EEIﬂﬂcﬂtﬂ 15-5?.2“ 19
| /Completion certificate (At page 87 of reply) |
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GURUGRNM
| 17. | Offer of possession 05.08.2019 ]
18. | Raminder letter 03042012 03072012 , 21.4.2012
10122019 , 16102019 , 19.2.2020,
16.4.2020
(Page 121- 126 of reply]
19. | canceliation Letter 15.02.2022
(Page 137-138 of reply]
20. | gettlement deed 04.11.2022
(Page 101 of complaint]
7 E'h ETT
.'EJ-,}, ‘:‘;ﬂ'# % R
B. Facts of the complaint: i#r

3. The complainants have made tf uﬁ: sub _{siuns.
.  That the r:nmp'lai 1ant: I
developed by respond
Ltd. & Others
payment of Rs.690,000/- as b« z an :_ it, vide receipt no.
2011/1400005112%& 4 3. both éE’Eﬂll in favour of
Anif no. d-124 ff, of project

amstoria, Secto tl:-.r. floor buyer's
agreement was € R es nj;l 17.03.2012 and as

rise houses being
vide Promaoters Pvt.

= tal:es, and made a

respondent no, 1 Lim

per the pussessin ﬁ esioutto be 06.09.2014 as
taken from the da g of the &"H:u:,rar agreement being
later.

I, That subsequent to signing of floor buyers' agreement dated
07.03.2012, respondent no. 1 demanded Rs.31,68,708/- to be paid by
allottee through HDFC Bank. Since the allottee opted for construction
link subvention plan and consequent to this, a tripartite loan
agreement was signed on 30.08.2010 amongst allottee, HDFC Bank

[&/ and respondent no. 1 Ltd. for advancing a loan of up to Rs.
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44,00,000/-, A statement of account issued by respondent ne. 1 dated
24.09.2012 is showing a demand of Rs. 39,44,953/- and received also
Rs. 39,44,954. /-showing no balance to be paid.

11 That as per the tripartite agreement, HDFC went on releasing the
payment which were due as per the subvention scheme, The
statement of account as on 10.03.2018 issued by respondent no. 1
Ltd. is showing that total Rs, 41,81,568/- has been demanded/ called,
whereas the statement is showing that respondent no. 1 has already
received Rs. 55,552,267 /-

13,70,699/-

IV, That on 05.08.2019, respafident %) 1 L issued offer of possession
for subject unit vidg I ated 2071 9. Annexure A of this
invoice is showin '- from 1770 sg. ft. to
1938 sq.ft. Ina I&ﬁ sub heads had also
been increased & 4n1}uu:e cited above. In
absence of occupation ce ificate,issbing o éﬁaﬁuf possession letter

VA
I {ea Without obtaining

occupation certificate the

that too in one gnﬁ Wﬂ E pﬁ? of Rs. 74, 85,924 ,.F_

is invalid. .

V. That the mspnn@m M@i— %nﬁrﬁss' Park Maintenance
Services Pvt. Ltd. had further raised an invoice dated 24.05.2021,
demanding payment of Rs. 2, 32,39,272/- towards maintenance
charges. The Allottees contested the revision of the area of the flat
from 1770 sq. ft. to 1938 sq. ft., and PLC charges and extra ordinary
increase in the price of the unit. Without justifying the increase in the
revised price of the flat respondent no. 1 issued a termination /

ﬁ/ cancellation intimation in respect of unit no. D-124-FF in project
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Amstoria, Sector-102, Gurugram dated 15.02.2022 and mailed it to
the allottees vide emall from customercare@respondent no.l.com on
15.02.2022.

VL. The allottees vide email dated 23.02.2022 reminded the respandent

no. 1 to clarify such extra ordinary revision in the cost of flat as per
the terms & conditions laid in the builder buyer agreement. The
allottees also met the officials of the respondent no. 1 specifically
Miss. Munmun and other ufﬂcials nf customer case and nothing came
put from them to answer his’ w e I.n Withnut clarifying anything on
the queries raised by ai]utr;e 1” :f"Eu o5 nndent no. 1 entered into an

another tricky docume rflement deed aiming solely to

'E-% 15 judaments pronounced by
Hon'ble Supreme Catipt, NCURC '-i... "'!7,'. ThE context of this

instrument of "Sel En;ﬂﬂ i| :
tne thie allottees to sign as

drafted by experts 10 Scare / frigh
‘A8
proposed by respontentno. L I:I mn ﬁu’ndent no, 1 through
"- Qfﬁ: ses to pay additional

the settlement deed _ made
Rs.56,00,000/- over and a -».i:a £5:62,493/- Thus making the
revised cost of this -_-." sRs. 1,19,52,493/- A

VIl That the allottee :'* sfep iraf *" 2 000/~ in favour of

respondent no. G@‘%W}m care office of

respondentno. 1 to know, on which address this draft is to be sent by

id rlp, in itself that it was

post. The reply given by various officials of respondent no. 1 Ltd. was
to hold it for some more time as Company Is to decide / finalize other
issues pertaining to the project of Amstoria. Ultimately the allottees
had to get it cancelled when no satisfactory reply was received from
respondent no. 1. That the counsel from the respondents stated
ﬁ/ before the Authority during hearing that the respondent no. 1 again
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VIIL

[X.

HAR ERA Complaint No. 2322 of 2023

terminated the unit as the buyer could not make the payment of Rs.
56, 00,000/- which was agreed as per clause 2.4 of the settlement
deed (Ref page 102 of complaint).This appears to be false cancellation
as the same was never received by the allottees either by post oron
email in spite of the fact that there is no change in the postal address
or email id, The complainants have affirmed it by way of submitting
affidavit and copy of the same is enclosed with the complaint.

The total delay as occurred up to the ﬁ]ing of this complaint is 7 Years
and B months and attracts an 1 r hs per the Act. The respo ndent
is to give back to the alluttee 2 ":'_:,E,E usting the accrued interest till

] s

% 1.' o the allottes.

Written submissio N
waken on record and:perused fiirthes

the legal / as per rule poss

sliile mlnants The same were

1

£\
C. Relief sought by the com - l
: <
4.  The complainants ha e 50ugh
i,  Direct the responden &/ ion charges.

ii.

k.

Direct the respondents toset-asida thecancellation letter dated
15.02.2022.

Direct the I‘EEPMIA&E \Rﬂ Uﬁ':.% the settlement deed
dated I]*‘Lli.?ﬂ@ U R U G l":-. r W,

D. Reply by the respondent:

5. The respondent contested the co mplaint on the following grounds:

That it is submitted that the name of the respondent no. 2 be deleted
from the array of parties as the same IS merely a confirming party to
the agreement. Moreover, the relief sought by the complainants are
only with respect to the respondent no. 1. Hence, the name of

respondent no. 2 be deleted from the array of parties.
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II. That the complainants being interested in the residential project of

the respondent known under the name and style of “Amstoria”
applied for the allotment of a fat vide application form dated
23 (5.2011 and was consequently allotted tentative unit bearing no.
D-124, 1¢ floor admeasuring tentative super area of 1770 sq. it

1IL. That thereafter a bullder buyer agreement dated 07.03.2012 was
executed between the complainants and the respondents. It is
imperative to mention here that the complainants, after being fully
satisfied and agreed with & u_ﬁw‘ conditions of the agreement,

voluntarily and wilfully entex E‘
IV. That a tripartite agree

hH
:r 'y
L]

1 12 SATE.

4'30.08:2010 was executed between
1 PFC Bank. As per clause
111; hi ; - da I‘,E \kp%e}&nf possession of the

. ;_r

the complainants, respa ni
5.1 of the buyer agrei

unit was 24 mon

'_' om ncﬂm of Building Plans or

r 5 Ia%e\i‘qiungwith a grace period

execution of Agreefiient,
V. 1
NS of the E:ﬂ: were sanctioned on

of 180 days. That the building | 1
28.06.2017 and hence,the due.da 6@& possession of the unit
comes out to be 28.12.201% ﬁ

V. That the cunstnﬂ I&m m subject to the
happening of ces and other
circumstances M{#@ -ﬂ';b—‘cﬂmpany the benefit of
which is bound to be given to the respondent. At this stage, it is
categorical to note that the respondent no.1 was faced with certain
force majeure events including but not limited to non-availability of
raw material due to various orders of Hon'ble Punjab & Haryana High
Court and National Green Tribunal thereby regulating the mining

activities, brick kilns, regulation of the construction and development
activities by the judicial authorities in NCR on account of the
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environmental conditions, restrictions on usage of water, elc. It is
pertinent to state that the National Green Tribunal in several cases
related to Punjab and Haryana had stayed mining operations
including in O.A No. 171/2013, wherein vide Order dated 2.11.2015
mining activities by the newly allotted mining contracts by the state
of Haryana was stayed on the Yamuna River bed. These orders in fact
inter-alia continued till the year 2018 Similar orders staying the

mining operations were also passed by the Hon'ble High Court and

the National Green Tribuna }a. r| ”‘ a d Uttar Pradesh as well. The
L :I LS

stopping of mining activity 1 ]-rr-t..: ade procurement of material

difficult but also raised theprice 44gravel exponentially. It was

almost 2 ;,rears tha ﬁ ; ‘E a5 détailed aforesaid continued,
S WerE ll.l;‘lilj" d A ter Were pmcured at
3.4 times the rate’ant pnstruction con ip .- without shifting

any extra burden _ e taken by the respondent

no.1 to develop theéyfrojectis the us l d me " to develop a project
J | & |

of such a large scale and despite.all.Lit pfce/majeure Circumstances,

the respondent no.l completed “the-tonstruction of the project
diligently and nMﬁ cost implications of the
aforementioned Iﬁix%uts and demanding
the prices nl‘ll_‘,’ a @%M&ﬂv@ﬁ being done. It is to
be noted that the development and implementation of the said project
have been hindered on account of several orders/directions passed
by various authorities/forums/courts, before passing of the
subjective due date of offer of possession.

vl That the aforementioned circumstances are in addition to the partial

ban on construction. In the recent past the Environmental Pollution
i (Prevention and Control) Authority, NCR (EPCA) vide its notification
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bearing no. EPCA-R/2019/L-49 dated 25.10.2019 banned
construction activity in NCR during night hours (6 pm to 6 am) from
26.10.2019 to 30.10.2019 which was later on converted to complete
ban from 01.11.2019 to 05.11.2019 by EPCA vide its notification
bearing no. R/2019/L-53 dated 01.11.2019.

VL. That from the facts indicated above and documents appended, it is

comprehensively established that a period of 196 days were
consumed on account of circumstances beyond the power and control

of the respondent no.1, owiny '-i‘ ' 5ing of orders by the statutory
LT w AR

authorities. The '5_3:;5_ has been prevented by

circumstances beyond its*p and Control from undertaking the

implementation of the pre
and therefore the samie

ﬂﬁ# "ﬁ eriur:l indicated above
is .r‘-' ti; rinto reckoning while

computing the period of comple \E;-uttinn as has been
provided in the agreement. i

VIIL That the respondent 1 het 3 ﬂgd the construction of
the project upon happening o mistafices beyond the control of
the mmplmnantsaspe peagreement, however, despite

all the huﬁhlpsm ant u.ﬁth& respondents did

not suspend the iged kﬁ‘tp the project afloat

through all the a@w UGP

IX. That in light of the bona fide conduct of the respundent no delay in
the construction of the unit, the peaceful possession had already heen
offered to the complainants, non-existence of cause of action and the
frivolous complaint filed by the complainants, this complaint is bound
be dismissed with costs in favor of the respondent. Hence, the present

complaint is liable to be dismissed.
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X. That the respondent completed to construction of the unit timely and
had received the occupation certificate for the unit on 15.07.2019 and
offered the possession of the unit to the complainants on 05.08.2019,

i.e., before the due date of offer of possession of the unit

XI. That as per clause 2.13 of the agreement, the super area of the above-
noted unit was tentative in nature and had to be finally determined
after the receipt of the occupation certificate. Upon the issuance of the
occupation certificate dated 15. u'.? 2019, the final super area of the
unit allotted to the complaina fitsiwvas noted to be 1938 sq. ft. which

o - ""’Ir
| .l-_,.__-.I|I r"

was duly informed to the 1_ .~- along with the offer of

I'ii "'
‘i ain: nts had also agreed to the

possession. Moreover
tentative nature of : Ini
dated 17.02.2012 f‘ u of the +m AS ' clause 4 of the
10 £ aking

ane 4 also .;---* an undertakin
‘E*’Ef b >

02.2012) the complainants
i 'gﬁx}ﬂertai:ea to have no
res of }{ie said unit.

:41‘?‘5 nely remittance of due

instalments by the complal : He essence of the agreement
and if the tnmpl:ﬂ
the agreement '

respondents ha@—jﬁ@k}@%t upon the due

instalments.

and conditions of

K11L. That the complainants delayed in remitting the due instaiment on
time due to which various demands and reminder letters were also
issued in favour of the complainants. The bonafide of the respondent
is imperative to note that even though the respondent was not under
an obligation to remind the complainants regarding the due

instalment, the respondent sent various demands and reminder
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letters in order to inform the complainants regarding the due
instalments. The various demands and reminder letters issued by the

respondent are:

Recelpts 2 24.05.2011

Receipt 21.09.2011

1
2
3. Payment Request(30 days of booking) 03.04.2012
4 Reminder Notice 21.04.2012

31.05.2012

03.07.2012

24.09.2012

19.12.2014
10.12.2019
16,10.2019
19.02.2020
16.04.2020

the Instalments against the™e

wrong and the 5 liable 'u be dismissed with

costs on this m@}%@eﬁﬁmqﬁhmmeﬂ that all the

demand raised by the respondents were as per the agreed terms and
conditions of the agreement, executed between the parties.

That, it is evident from the above-mentioned submissions that the
complainants stood in the event of default for not making payment,
not taking possession of the unit, non- execution of sale deed, and
non-payment of statutory dues. Accordingly, the respondents had the

right to terminate the unit as per the agreed terms and conditions
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under the agreement. That multiple opportunities were given to the
complainants to rectify their default through the reminder notices
and final demand notice for payment of outstanding amount,
however, the complainants again willingly and voluntarily chose to
not rectify the same, and consequently, after waiting for more than
two years from the offer of possession letter, the respondents were
constrained to terminate the allotment of the unit of the complainants
by issuing the termination 1etter on 15.02.2022.

XV1. That accordingly, after termj -\ of the allotment of the unit of the
complainants, the complainal a:;:-:f yere left with no right, titled,

interest, charge or lien ¢

. 4 :"'r’E THavafter the termination of the
iﬂ* " ol due to the default of
e CoIm lainants, Solel 1
|l&§_ﬁ_; i | o .
the complainants sspondents are well within their right to

1.
forfeit the earnest | may ent interest till the
T ahw amount including

heneﬁt given to the

ﬂ'l,pf/the unit,

XVIL. That, at this stage, the bofafide of ' .complainants is imperative to
note that even Bﬂ complainants, the
respondent unmﬂm m;ﬁnm and offered a
settlement in ur {_}@Qﬁ gs’u;[’ amicably settle the

matter in lieu of which a settlement agreement dated 04.11 2022 was
executed between the parties but the complainants till date failed to

date of terminati

brokerage charge

|

purchaser and the statite

abide by the terms and conditions of the settlement agreement and
failed to provide the due payments in lieu of the above-noted unit.

XVIIL. Written submissions have been filed by the respondent .The same
have been taken on record and perused further

E. Jurisdiction of the authority:
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The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.
E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this

authority has complete territoria T diction to deal with the present
.o ; L &

e el Ry

complaint.

E.Il Subject matter jurisdiet]
Section 11(4)(a) of the
responsible to the allof

@ﬁ‘ the promoter shall be
en t’mﬂu.le Section 11(4)(a) is
reproduced as hereu

Section 11{4}){a)
Be responsible for
provisions of this A.-:r. ©
allottee as per the agre:

' T-i
_ = !
lities' -: ; nctions under the
-:11.,' dorde thersunder or to the

he asshelgtion of allottes, as the case
: R i q* & or buildings, as the case
may be, to the allottee, or thes “alvinin Rréds 10 the ssnmnﬂun of allattee or the
competent authority, us:har:n

Soction 34-Functionsofthe Autharity
34{f) of the Act provides o ens ﬂl‘lﬂ'n'.E cast upon the
promaoter, the allotte i .r"th ct and the rules and
regulations made thereunder.) F"'LI Yaulm' |

So, in view of the provisions of the Act quuted I:mre. the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later
stage.

Findings on objections raised by the respondent:

F1 Objection regarding the project being delayed because of force
majeure circumstances.
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10. The respondents raised the contention that the construction of the project

11.

was delayed due to force majeure conditions such as the orders of the
Mational Green Tribunal, Hon'ble Environment pollution (Prevention and
Control Authority), Haryana State Pollution control Board, Hon'ble Supreme
Court prohibiting construction in and around Delhi and the Covid-19
pandemic among others, but all the pleas advanced in this regard are devoid
of merit.

A builder buyer's agreement for unit no. D-124, first floor was issued by

respondent to complainant and . ¥ﬁm5 executed on 07.03.2012. The

due date of handing over of pos -,':}:_‘;5 '* ‘per the possession clause of the

09.20] 1.{1:;3 the grace period. The

agreement comes out to be
events such as the o ﬁlﬁ Iy Green Tribunal, Hon'ble

b, gventi {'"T'ﬁ"' Vaumurlt}r] and Haryana
Eu[ir%n'fﬂ Court prohibiting
3l e 1l Eﬁh})ftﬂl‘ duration of time and

llot eﬂii ajf‘unt be regular in paying

Environment Pollutio
State Pollution conf
construction in and ami

were not continuous. EROUBH SOME

the amount due but whet erth 3 ] %I‘P & stakeholders concerned

&

with the said project cannot D&« t'on hold due to fault of some of the
allottees. Thus, the pﬂ m granl:ad any leniency
for aforesaid reasons. m at a person cannot take
benefit of his own mu@ LJ R U O A

G. Findings on relief sought by the mmplalnant.

G.1 Direct the respondents to pay delayed possession charges.

G.I1 Direct the respondents to set aside the cancellation letter dated
15.02,.2022.

G.I11 Direct the respondents to cancel and withdraw the settlement deed
dated 04.11.2022.

1?. The above-mentioned reliefs sought by the complainants are taken

together being intercon nected as the finding of one relief will defin itely effect

the other one.
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In the present complaint, the complainants intend to continue with the

project and seeks delayed possession charges The complainants were
allotted a unit in the project of the respondent vide application for the
allotment. The builder buyer’s agreement was executed between the parties
on 07.03.2012 and the complainants paid a total sum of Rs. 35, 52,267 /-. As
per clause 5 of the builder buyer's agreement the developer proposes to
handover the physical possession of the said unit to the complainant within

a period of 24 months from the date of sanctioning of the building plan or

T
-

execution of floor buyer agree nénk pche
period of 180 days after the ﬁpl%ﬂmﬂlﬂ commitment period to allow
for filing and pursuing the ﬁc::u . 11 frﬁiii[catﬁ etc. from DTCP under the
Act in respect of the entire {_ulnny.:i' ",' ‘f.-f__,}: \

-

The due date of posses$idn i calculated from the date of execution of builder
buyer agreement in =:-: ce of date proyal o &Ltlun of building plan.
Therefore the due date of possession comes 1?‘ EE ﬁ?.ua.znu.

1 M ¥ )
However as far as the gracep ed the same is allowed in terms

of order dated 08.05.2023 jpassed.by”the ﬂjﬂﬁ;hiﬂ Appellate Tribunal
in Appeal No. 433 of 2022 tilted.t Emaar MGF Land Limited Vs Babia

Tiwari and Yogesh “HHR 3'bgen held that if the allottee

wishes to continue P : the term of the agreement
i, - !

regarding grace p&ﬂwg @@f ngl;.f iipp’lyihg and obtaining the

occupation certificate. The relevant portion of the order dated 08.05.2023, is

reproduced as under:

“In pur opinion if the allottee wishes to continue with the project, he accepts
the term of the agreement regarding grace period of three manths for
applying and obtaining the occupation certificate. So, in view of the above
said circumstances, the appellant-promoter is entitled to avail the grace
period so provided in the agreement for applying and obtaining the
Occupation Certificate. Thus, with inclusion af grace period of 3 months as
per the provisions in clause 11 (a] of the agreement, the tota! completion
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period becomes 27 months. Thus, the due date of delivery of possession comes
out to 07.06.2014."

Therefore, in view of the above judgement and considering the provisions of
the Act, the authority is of the view that, the promoter is entitled to avail the

grace period so provided in the agreement for applying and obtaining the
occupation certificate, Therefore, the due date of handing over of possession
is calculated from the date of execution of builder buyer agreement in
absence of date of approval of sanction of building plans and the same comes
out to be 07.09.2014 including graj:e period of 180 days.
The occupation certificate was o "r ail q .'.1 e promoter on15.07.2019 and
the respondent offered the posse "." "'?" ;!._{:. e i:nmplainﬂnts on 05.08.2019.
i) 030477012, 21.04.2012, 31.05.2012,
2019 a.pd 19.02.2020 raised a
'puqipla]nanl:ﬁ Afterwards
the respondent issu -'_"i final d 2ma \tice :}f‘llﬁn4 2020 and finally
' JJ£E Hﬁ}gﬁ failure of payment af
putstanding instalments ié,} pmpl né."m- paid the said raised
demand. ?}ITE s G‘-"y
Now, the guestion hefum the Aum'grlt}r is whether cancellation vide letter

o E R
dated 15.02.2022 is val'id in the ex&s of law or not?

W B B WA
On consideration of th t%jd\?c n.wm: placed on record and
submissions made b hﬂtf observes that the
complainant was allotted the subject unit vide builder buyers agreement

dated 07.03,2012. As per possession clause 5 of BBA dated 07.03.2012, the
possession of the unit was to be delivered to the complainant by 07.09.2014

including grace period of 6 months. They have paid an amount of Rs. 55,
52,267 /- against the sale consideration of Rs. 90, 32 BB/~

The complainants-allottees was under an obligation to make payment of
outstanding dues as agreed between the parties vide agreement dated

Page 17 of 21



v

g HARERA Complaint No. 2322 of 2023
2, GURUGRAM

07.03.2012. As per section 19(6) of the Act of 2016, every allottees who has

entered into an agreement is responsible to make necessary payments in the

manner and within the time as specified in the said agreement. In the present
case, the complainants-allottees has not obliged with the terms of the

agreement, therefore, the cancellation dated 15.02.2022 of the unit stands
valid.

20. Asper the builder buyer’s agreement the earnest money mentioned in clause

21,

1.17 is 25%. The clause 1.17 is repruduced below for the ready reference:

I_..--rn_

(1.17) EARNEST MONEY S
Earnest Money shall mean 25% of thet '-__l‘- it ecnns!demmm on the Built up
Area of the floor”. i ;H,].“ :

The issue with regard to dedugtion of ¢ 5 1ést money on cancellation of a

contract arose in cases of Mauld Bux: ‘ [nian,of India, (1970) 1 5CR 928

and Sirdar K.B Ram Chandrd @Bf Sarah €, Urs., (2015) 4 SCC 136,
and wherein it was helibthat fur%jtllq.ln 1!_' e an h}g t in case of breach of
contract must be reasornable \re isinthe nature of penalty, then
provisions of section . ‘kﬂf?é are attached and the

_ After cancellation of

| _,._
:1 AT
. b1

l:h there is hardly any actual
damage. National m E ressal Commissions in
CC/435/2019 Rames Land Limited (decided on

29.06.2020) and Mr. Wﬁ%ﬁﬂ?ﬂmm Limited (decided
on 12.04.2022) and wed in CC/2766/2017 in case titled as Jayant
Singhal and Anr. VS. M3M India Private Limited decided on 26.07.2022,
held that 10% of basic sale price is a reasonable amount to be forfeited in the

party so forfeiting mus

allotment, the flat remains

name of “earnest money”. Keeping in view the principles laid down in the
first two cases, a regulation known as the Haryana Real Estate Regulatory
Authority Gurugram (Forfeiture of earnest money by the builder]

Regulations, 11(5) of 2018, was framed providing as under:

“5, Amount Of Earnest Money
Page 18 0f 21
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Scenario prior to the Real Estate (Regulations and Development) Act, 2016 was
different. Frauds were carried out without any fear as there was no law for the
same but now, in view of the above facts and taking into consideration the
Jjudgements of Hon'ble National Consumer Disputes Redressal Commission and
the Hon'ble Supreme Court of India, the authority is of the view that the
forfeiture amount of the earnest money shall not exceed more than 10% of
the consideration amount of the real estate ie. apartment /plot/building as
the case may be in all cases where the cancellation of the flat/unit/plot is made
by the builder in a unilateral manner or the buyer intends to withdraw fram the
project and any agreement containing any clause contrary to the aforeseid
regulations shall be void and not binding on the buyer.”

Keeping in view the aforesaid factual and legal provisions, the respondent
can retain the earnest money paid byithe complainants against the allotted
i '-ﬂ 1.:.!'

h o r‘“_ g
unit and shall not exceed 10% of the .*s_f;;;-_;,l&_.; ﬂ ration amount. So, the same was

z ﬁ H L__[:,‘state Regulatory Authority
’Hﬁ‘ der.}s directed to refund the

g ? t}* B
ants'ie., Rs 5,562,267 /- after deducting

liable to be forfeited as pe
Regulation 11(5). So,
amount received from thescompl
10% of the sale consideration anc
interest at the rate of | ‘111:'1 104 (Ehe State
of lending rate (MCLR)\apbiicable as o
15 of the Haryana Real Bstate. [Reg

from the date of cancellation l'e. 15 (2202241l the actual date of refund of

the amount within th aﬁ RIE leE ﬁ of the Haryana Rules
2017 ibid. '
However, it is impn@%{r&@ﬁ*ﬁh&é unit was cancelled by the

respondent, both the parties later entered into a settlement agreement,

?{bf - @iaf'highest marginal cost
te 32 J‘ﬁs prescribed under rule
ation-dnd-Dévelopment) Rules, 2017,

i

wherein it was stated that as per clause 2.4 the customer agrees to pay
Rs.56,00,000/- by 30.10.2022 . The clause |s reproduced as under for ready
reference:-

24, The customer hereby agrees and undertakes to make payment of
an amount of Rs. 56,00,000/- (Rupees Fifty Six Lakhs Only) as full and
final amount towards the balance sale consideration payvable in respect
of the Unit, without any demur or protest by 30.1 0.2022.
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24. As per the settlement agreement the complainant was supposed to pay

26.

Z7.

Rs.56,00,000/- by 30.10.2022. The complainant in its facts have stated that
the complainants prepared a draft of Rs.56,00,000/- and asked rhe
respondents on which address this draft is to be sent by post. The reply given
by the respondents was to hold it for some time as company is to decide/
finalise other issues pertaining to the project and ultimately the
complainants had to get it cancelled when no satisfactory response was
received from the respondents. Hnwe".rer it is important to consider the date
of the draft cheque that the comp t*r il s _'haue attached as an annexure to
their complaint. The draft chequg 1J"-"- ‘&" { 29.03.2023, which is after the
agreed-upon date of 30.10.2022 s it;f \in'the settlement agreement.

P\

[ L
ol '_'I

O ""'-*'--1:_;-6-_-3 ad 24.01.2025 stated that
as per clause 2.4 of thg" settle 1..1.1:'?._'"" agreeme *'1:4 complainants were
obligated to pay Rs.5¢ tﬁ 00/~
30,10.2022. However, | 'r'-. i
settlement deed and thereb; !
void. -'LT g‘?

The Authority is of the view thatthe nants have failed to pay the
agreed amount by the specifie mb in the settlement
agreement. It is clearly evident that t %ﬂwﬁi the complainants for

not adhering to the @U@ M@p&?g‘ﬁ;ﬂh Jﬁhﬂlement agreement.

Consequently, the cancellation done by the respondent is valid in the eyes of

a balance sale consideration by
I m f‘q t{ﬁére to terms of the said

o

en Emt deed stand null and

Y

law.

Directions of the authority:

Hence, the authority hereby passes this order and lIssue the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoters as per the functions entrusted to the Authority
under Section 34(f) of the Act of 2016:
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i) The respondent/promoter is directed to refund the paid up amount
i.e, Rs.5552,267/- after deduction of 10% of basic sale
consideration of Rs. 90,32,888/- with interest at the prescribed rate

Le., 11.10% p.a. on such balance amount, as prescribed under rule
15 of the Haryana Real Estate (Regulation and Development) Rules,
2017 from the date of cancellationi.e, 15.02.2022 till the actual date
of refund of the amount.

ii) A period of 90 days is given to the respondent-builder to comply
with the directions given in Es order and failing which legal

L T

consequences would follow. s

Dated: 24.01.2025

Haryana Real Estate
Regulatory Authority,

HARERA™™
GURUGRAM
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