HARERA

GURUGRAM rtﬂmplaint No. 3531 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 3531 0f2023
Date of filing complaint 28.07.2023
Date of first hearing 06.10.2023
Date of decision 02.04.2025

Mohan Lal Arora and Usha Arora
R /o: House No. B 806, Trimurti Apartment, Flot
No. 20, Sector 12, Dwarka, Delhi- 110078 Complainant

Versus

M /s Tashee Land Developers Private Limited

and M /s KNS Infracon Pvt. Lid.

Both having registered Officeat: 517 A Narain

Manzil 23 Barakhamba Road Cannaught Place Respondents
New Delhi - 110001

CORAM:

Shri Ashok Sangwan Member
APPEARANCE:

Shri Sushil Yadav (Advocate) Complainant
Shri Abhay Jain and Shri Rishabh Jain (Advocates) Respondents

ORDER
The present complaint has been filed by the complainants/allottees under

Section 31 of the Real Estate (Regulation and Development] Act, 2016 (in
short, the Act) read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall
be responsible for all obligations, responsibilities and functions under the
provisions of the Act or the rules and regulations made thereunder or to the

allottees as per the agreement for sale executed inter se.
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A. Unit and project related details
2. The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:

5r.No. Particulars Details
1. | Name of the project "Capital Gateway”, Sector- 111,
Gurugram
2. | Nature of the project Group Housing Colony
3. | Area of project 10.462 acres
4, |RERA Registered/ not|Registered vide registration no. 12 of
registered 2018 dated 10.01.2018 with RERA,
Panchkula

| Extension certificate provided by
./ | RERA; Gurugram u/s-6 of Act vide no.
| RC/REP/HARERA/GGM/12 of
2018/7(3}/2022/3 dated 09.08.2022
which is valid upto 30.06.2025 for
both phase-Tand I1

5. | License no. and validity 34 of 2011 dated 16.04.2011

Jrvalid upto 15.04.2029

6. | Unitno. 1101, 11" floor, tower- D

(as per FBA av page 18 of complaint)

7. | Unit area admeasuring 1695 5q. ft.

fas per FBA at page 18 of complaint)

8. | Date of booking 06.06,2015

{#s pleaded by complainant at page 8 of
complaint)

9. |Date of endorsement  in}16.07.2014

favour of the complainants (Page5lof complaint)

10. | Date of allotment in favour | 17.07.2014

of complainants (As per allotment letter at page 50 of
complaint)

11. | Date of execution of flat| 20.08.2014
buyer's agreement with the | (Page 14 of complaint)
complainant
12. | Possession clause 2, Possession

"21 ..the First Party/Confirming Party
proposes to handover the possession of the
Fiat to the Purchaser within approximate
period of 36 months from the date of
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sanction of the building plans and other
necessary Government approvals thereon,
of the said Colony. The Purchaser agrees and
understands the First Party/Confirming
Party shall be entitled to o grace period of
180 days (One Hundred and Eighty] days
after the expiry of 36 months, for applying
and obtaining the sccupation certificate in
respect of the Colony from the concerned
authority...”

(Emphasis Supplied)
(FBA at page 23 of complaint)

13.

Environment Clearance

17.06.2013

| (As alleged by respondent at page 4 of

|.reply)

14.

Date of sanction of builtﬁfgﬁ
plan

07.06.2012

fﬁﬁ?par information obtained by planning
beanch, “building plan approved on

1 07:06.2012)

15.

Due date of possession

07.12.2015

(Ga IL;|.;Iz1’|:ei|1 t9_be 36 months from the date
af-approval “of building plans being
0706.2012 pEus, unqualified grace period of
1680 days for applying and obtaining

m:eupal:mm_:g'_l'lﬂca te]

16.

Payment Plan

Construction Linked Plan
{As specified by respondent at page 9 of
reply)

17,

Basic sale consideraltion

Rs.82,85,980/-
[As per FBA at page 18 of complaint)

18,

Total Amount Paid

| Rs.27,15,062/-

(ﬂ,s.par receipt annexed by complainant at
page-52 of complaint)

19.

Cancellation Notice

22122014
[Owing to non-payment for outstanding
dues of Re.39,39374/-)
(Page 15 of reply)

20.

Occupation certificate

Not obtained

21.

Offer of possession

Not offered

Facts of the complaint:
The complainants have made the following submissions in the complaint:
That the respondents gave advertisement in various leading newspapers

about their forthcoming project named “Capital Gateway Sector 1117,
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(turgaon promising various advantages, like world class amenities and
timely completion of the project etc. Relying on the promise and
undertakings given by the respondents in the aforementioned
advertisements, the first buyer booked a unit measuring 1695 sq. ft. which
later was transferred in the name of complainants on 16.07.2014 after
paying transfer charges to builder wherein the complainants also paid
Rs.1,000/- per sq. ft. as premium to first buyer. Subsequently, a builder
buyer agreement was executed between the complainants and respondents
on 20.08.2014 for a total sale consideration of Rs 82,85,980 /-, out of which
complainants paid Hs.27,15,062 /- to the respondents.

That unit no. 1101, on 11" floor, tower D, having super area of 1695 sq. ft,
was allotted to the complainants. As per para 2.1 of the buyer's agreement,
the respondents had agreed to deliver the possession of the unit within 36
from the date of sanction of building plans i.e, from 07.06.2012 with an
extended grace period of 180 days.

That the complainants telephonically asked the respondent about the
progress of the project however the respondents always gave false
impression that the work is going in full swing and accordingly asked for
the payments. The complainant made timely payments but was shocked to
see that construction work was not in progress and no one was present at
the site to address the gueries of the complainants, The only intention of the
respondents was to take payments for the unit without completing the
work.

That despite receiving more than approximately 30% of the timely
payments for all the demands raised and despite repeated requests and
reminders over phone calls and personal visits of the complainants, the
respondents have failed to deliver the possession of the allotted unit to the

complainants within the stipulated time period.
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e) That the construction of the block in which the complainants unit was

g

allotted was not completed within time promised for handover ie., till
07.06.2015 for the reasons best known to the respondents. The
complainants have been suffering from disruption on his living
arrangement, mental torture, and agony and is therefore incurring severe
financial Josses. This could have been avoided if the respondents had given
timely possession of the unit.

That as per clause 2.3 of the agreement it was agreed by the respondents
that in case of any delay, the respandents shall pay to the complainants
compensation Rs.5/- per sq. ft. per month of the super area of the unit.
However, a clause of compensation at such a nominal rate of Rs.5/- per 5.
ft per month for the period of delay is unjust and the respondent has
exploited the complainants by not providing the possession of the unit even
after a considerable delay. The respondents cannot escape the liability
merely by mentioning a compensation clause in the agreement, the same
being one sided buyer's agreement. The respondents are giving
compensation @ 2% per annum rate of interest whereas interest on
delayed payment is charged @24% per annum. On the ground of parity and
equity the respondents must also be subjected to pay the same rate of
interest on the amount paid by the complainant from the promise date of
possession till the unit is actually delivered to the complainant.

That the complainants have requested the respondents several times by
making telephonic calls and by personally visiting the respondents to
deliver possession of the unit in question along with prescribed interest on
the amount deposited by the complainants but respondents fatly refused
to do so. Thus, the respondent defrauded the complainants and caused

wrongful loss to the complainants.
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Relief sought by the complainants:
The complainants have sought following relief(s):
L Direct the respondent to pay delayed possession changes as per
prescribed rate of interest.

[l Direct the respondent to handover physical possession of the allotted
unit to the complainants.

On the date of hearing, the authority explained to the respondents about the

contraventions as alleged to have been committed in relation to Section

11(4](a) of the Act to plead guilty or not to plead guilty.

Reply by respondent:

The respondents made the following submissions in its reply:
That the respondents had been developing and marketing a residential

group housing colony ‘Capital Gateway' situated at Sector 110A and 111,
Gurugram, in two phases, i.e,, Phase | consisting of towers A to G and Phase
Il consisting of towers H to |. The said project alse consisted of two towers
for economically weaker sections (EWS), two commercial buildings, one
community building and a nursery school. There are a total of 551 units in
the said project. (538 residential units and 13 commercial units)

That the respondents had applied for environment clearance on
20.10.2011. The decision and issuance of certificate to the promoter
remained in abeyance for a long time due to sudden demise of the Chairman
of Environmental Impact Assessment [EIA) Committee in an unfortunate
road accident. The developer: finally got the environment clearance on
17.06.2013. Further, the respondents applied for revision of building plans
of the said project before the appropriate authority. However, the said plans
were approved by the department after a delay of 2 years.

That the complainants are subsequent allottees and have purchased the
subject unit from the market not from the respondents. The respondents as

confirming parties, only transferred the subject unit in their name and
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subsequently due to non-payment of outstanding dues the allotment was
cancelled in December, 2014.

That the complainant approached the respondents for booking a unit in the
project of the respondent by looking into the financial viability of the project
and its future monetary benefits. Thus, the complainant in the present case
is not a consumer, rather an investor who falls outside the purview of the
preamble of the Act of 2016.

That, a flat buyer’s agreement was executed between the parties on
20.08.2014, wherein unit no. 1101, 11 floor, tower D was allotted to the
complainants. But the complainants failed to pay the due amount as a result
of which their allotment was cancelled on 227 December 2014, Thus, at
present they are not the allottees. It is an admitted fact as per cancellation
letter, that there was a huge outstanding amount payable by the
complainants to the respondents. The respondents informed the
complainants about cancellation of their unit on 03.08.2023.

That upon service via e-mail of advance notice for filing the captioned
complaint, the respondents wrote back to the counsel for the complainants
in response to the notice of advance service and informed them about
cancellation of their allotment. Further, via e-mail dated 10.08.2023, the
respondents communicated to the complainants about the said cancellation
of their allotment. There is a huge amount of contributory negligence on the
part of complainant due to which the construction activities were impeded
and financial burden increased on the respondents.

That the complainants miserably failed to make a case against the
respondents. The complainants concealed the fact about cancellation of
their unit, whereas the complainants have admittedly failed to pay their

dues in timely manner.
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That the provisions of the Act, 2016 and Rules, 2017 have been

misinterpreted and misconstrued by the complainants. Moreover, the

complaint under reply cannot be decided in summary proceedings and

requires leading extensive evidence particularly because the complainants

have relied on documents which have no standing in the eves of law and

their admissibility and contents of the same require thorough questioning

as to form the basis of the claims of the complainant. Thus, the present

complaint is liable to be dismissed.

Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided on
basis of these undisputed documents and submission made by the parties.

Written submissions filed by the complainants:
The complainants made the following additional submissions vide written

submissions dated 04.10.2024 and 11.02.2025:

That the respondents have raised exorbitant demands, increasing the total
cost of the unit from Rs.8285980/- to Rs.3,0898,130/-, a hike of
approximately Rs. 2.81 crores..

That the complainant’s home loan was sanctioned on 21.05.2014 but the
respondents withheld the demand letter due to delays in the project. When
the demand was finally sent on 10.11.2021, the cost had drastically
increased.

That the respondents falsely claim to have cancelled the unit on 22.12.2014
but have failed to provide any documentary evidence of this cancellation,
Further, any proof of refund has also not been produced.

That the respondents continued sending demands and correspondence via
email and postal correspondence, even after the alleged cancellation, clearly

indicating that the unit was not genuinely cancelled. Further, the project is
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still incomplete and the respondents have yet to apply and obtain the

occupation certificate for this phase.

That the complainant is willing to pay the outstanding balance upon
receiving possession and a demand letter correcting the erroneous demands.
The respondents however are attempting to sell the complainant’s unit at a
higher price following the alleged cancellation which raises concerns about
third party rights being created in the property.

That cancellation dated 22.12.2014 was never communicated to the
complainants. The project was stalled for gight years, and the builder failed
to provide necessary documents to the bank for loan disbursement, despite
Axis Bank and BOM processing a loan of Rs.34 lakhs. The cancellation is
doubtful as demand letter was personally cellected on 28.11.2015 and
another exorbitant demand was raised via whatsapp on 10.11.2021. The
builder also kept sending updates about the project status and SWAMIH fund
details until March 2024,

That in court hearing in September 2024, the builder's counsel claimed that
the amount was refunded to the complainants account but failed to produce
any ledger or bank statement. Meanwhile, the complainants have filed an
affidavit that no payment was received, Cancellation is illegal.

That as per agreement with M/s Catalyst Trustee- SWAMIH Fund agreement
dated 02.09.2022, filed in CW 15494(Punjab and Haryana High Court), unit
D-1101 is listed as an unsold unit. The builder in affidavit to the High Court,
offered security of six units to comply with HRERA orders, and has also
revoked cancellations made during the writ petition. Despite these facts, the
respondents are selling units in the open market through channel partners,
advertisements, and hoardings. The QPR submitted to HARERA in September

2024 confirms unsold inventory.
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That there are certain defects in affidavit submitted to create third party

rights as the same is unsigned, not notarized and further, in the stamp paper,
second party is marked as "Not Applicable”. Stamp paper was purchased on
20.01.2016 while allotment was issued on 23.03.2016.

Written submissions filed by the respondents;
The respondents made the following additional submissions vide written

submissions dated 11.10.2024 and 26.03.2025-
That the complainants failed to pay demands despite various reminder

letters sent by the respondents, as under:

 Date Demand/Reminder Letter | Amount of Demand
17.07.2014 __ Reminder Demand Letter 22,29,226/-
P_l.ﬂ 9.2014 | Reminder Demand Letter- 2 22,27,055/-
10.10.2014 A Demand Letter _ 3'?,_!5_!_?_.131],:"-

That the respondents called the complainants many times to provide the
bank details for refund of amount paid by her. However, the complainants
deliberately failed to provide the bank account details. Also, the
complainants did not respond during the last 7 years and when the prices of
the units increased, the complainants filed the present complaint for
wrongful gain.

That the respondents informed the complainants that he needed to pay
Rs.60,95,747 /- by 05.12.2015 to restore the unit. The complainants took a
copy of the demands and promised to pay before the deadline.

That vide letter dated 03.08.2023, the respondents again reiterated that
booking has been cancelled on 22.12.2014. As the complainants had not
provided the bank details, the respondents sent a cheque of Rs.27,15,062 /-
as refund,

That the statement of account at page 50 of the complaint was issued to the
complainants upon their request for restoration of their unit with escalated

prices and interest(including restoration charges). Having knowledge of the
Page 10 of 22
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cancellation and escalated prices in March, 2017 the complainants did not

take any steps until July 2023 for restoration of their allotment. The
complainants have not paid any amount to the respondents. The respondents
only received initial payment of Rs.27,15,062/- from the previous allottee.
That the respondent has allocated the unit to another party and all the rights
have been transferred to the new allottee Mr. Sidarth Raina, vide allotment
letter dated 23.03.2016 followed by execution of buyer's agreement dated
14.03.2016.

That the complainants were aware about the progress at the project site as
Shri Mohan Lal Arora (husband of the complainant) was aware about the
cancellation notice as he had received the copy which is appended as
Annexure C at page 17 of the written submissions filed by the complainants
on 11.10.2024. It is duly signed by the Mohan Lal Arera on 28.11.2015 and it
is stated on the demand letter about how much amount was refundable,

Jurisdiction of the authority:

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.
G.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Planning Department; the jurisdiction of Real Estate Regulatory
Authaority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint

G. Il Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Pape 11 of 22
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Section 11{4){a)
Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to the allottees, or the common areas to the association
of ollottees or the competent authority, as the case may be;
Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder

S0, in view of the provisions of the Act of 2016 quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside the compensation, which is to
be decided by the Adjudicating Officer, if pursued by the complainant at a
later stage.

Findings on objections raised by the respondents:
H.I Objection regarding complainant being an investor.
The respondents have taken a stand that the complainants are the investors

and not a consumer, therefore, they are not entitled to the protection of the
Act thereby not entitled to file the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states that the Act is
enacted to protect the interest 6f consumers of the real estate sector. The
authority observes that the respondents are correct in stating that the Act is
enacted to protect the interest of consumers of the real estate sector. It is a
settled principle of interpretation that a preamble is an introduction of a
statute and states the main aims & objects of enacting a statute but at the
same time preamble cannot be used to defeat the enacting provisions of the
Act, Furthermore, it is pertinent to note that any aggrieved person can file a
complaint against the promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon careful
perusal of all the terms and conditions of the allotment letter, it is revealed

that the complainants are buyers, and they have paid a price of Rs.
Papge 12 of 22

'



13

16.

HARERA
S0 CURUGRAM Complaint No. 3531 of 2023

27,15,062/- to the promoter towards the purchase of an apartment in its
project, at this stage, it is important to stress upon the definition of term

allottee under the Act, the same is reproduced below for ready reference:

"2(d] "allottee” about a real estate profect, means the person to
whom a plot, apartment, or building, as the case may be, has been
allotted, sold [whether as freehold or leasehold). or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person te whom such plot,
apartment or building, os the case may be, is given on rent;”

In view of the above-mentioned definition of "allottee” as well as all the terms
and conditions of the allotment letter executed between promoter and
complainant, it is crystal clear that the complainant is an allottee as the
subject unit was allotted to him by the promoter. The concept of investor is
not defined or referred toin the Aet. As per the definition given under section
2 of the Act, there will be "promoter” and “allottee” and there cannot be a
party having the statusof "investor”. The Maharashtra Real Estate Appellate
Tribunal in its order dated 29.01.2019 in Appeal no. 0006000000010557
titled as “M/s Srushti Sangam Developers Pvt Ltd. Vs. Sarvapriya Leasing
(P) Ltd. Anr.” has also held that the eoncept of investors is not defined or
referred to in the Act. Thus, the contention of a promoter that the allottee
being an investor is not entitled to protection of this act also stands rejected.

H.II Objection raised by the respondent regarding the complaint being non-
maintainable on ground of being barred by limitation.

The respondent contended that the present complaint is not maintainable
being barred by the law of limitation. It is pertinent to note that in the present
case, the issue of limitation does not arise at all. Though the unit allotted to
the complainants was cancelled by the respondents vide “Cancellation
Notice" dated 22.12.2014, the cause of action was continuing as the
respondents still kept on sending demand letters to the complainants post

the said cancellation. Secondly, post cancellation of the unit, the respondents
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have failed to refund the refundable amount to the complainants so far,

which clearly shows a subsisting liability. Further, the law of limitation is, as
such, not applicable to the proceedings under the Act and has to be seen case
to case. Thus, the objection of the respondents w.r.t. the complaint being
barred by limitation stands rejected.

Findings on the relief sought by the complainant:

LI Direct the respondent to pay delayed possession chan Bges as per
prescribed rate of interest.

LIl Direct the respondent to handover physical possession of the allotted
unit to the complainant.

The above-mentioned reliefs sought by the complainants are being taken
together as the findings in one relief will definitely affect the result of other
relief, the same being interconnected.

In the present case, the complainants booked a unit in the project of the
respondent namely “Capital Gateway" situated at Sector- 111, Gurugram. The
unit was originally purchased by Mr. Ravinder Sangwan on 06.06.2013 and
later endorsed in the hame of complainants on 16.07.2014, A builder buyer
agreement was executed between the complainants and the respondents on
20.08.2014, wherein unit no. 1101, 119 floor, tower D, admeasuring 1695 sq.
ft. was allotted to them.

Further, perusal of case file reveals that the possession of the unit was to be
offered within a period of 3 years fram the date of sanction of building plans
being 07.06.2012 subject to further grace period of 180 days for applying and
obtaining occupation certificate. Therefore, the due date of handing over
possession comes out to be 07.12.2015. The complainants have paid an
amount of Rs.27,15062/- against the basic sale consideration of
Rs.82,85980/- and are ready and willing to retain the allotted unit in
question. However, the unit allotted to the complainants was cancelled on

22.12.2014 on account of failure to pay the outstanding dues despite several

Page 140f22

v



20.

HARERA
k- éUJﬁﬁAﬂ ‘ Compla ;nt Mo. 3531 0f 2023

reminders and demand notices. Now, the question before the authority is

whether the cancellation is valid or not, in the eyes of law?

The respondent has contended that the unit in question was cancelled due to
non-payment of outstanding dues on 22.12.2014. However, as per record,
vide e-mail dated 28.10.2022, the respondent sent request letter for
registration of the residential unit allotted to the complainants. A letter dated
01.12.2021 was sent by the respondents to the complainant giving the
project updates. A demand letter dated 17.11.2022 has also been sent to the
complainants regarding deposit of all payments/amount in future with
respect to unit allotted to her in a new bank account of the respondents, An
e-mail dated 27.07.2023 was sent giving quarterly updates of the project to
the complainants. Further, e-mails dated 26.02.2024 and 27.02.2024 were
sent to the complainants regarding additional club charges. An e-mail was
also sent to the complainants on 14.11.2024 informing her that occupation
certificate for phase | has been obtained on 24.10.2024. Thus, from the above,
it is evident that the respondents kept on sending demand letters to the
complainants and keep updating the complainant regarding status of the
project. Further, post cancellation, neither the amount paid has been
refunded to the complainants nor any documentary evidence w.rt
dispatching of said cancellation letter to the complainants is available on
record to substantiate the claim of the respondent. Moreover, the respondent
has also failed to explain the reason for having the paid-up amount with it
post cancellation of the unit back in 2014 and it was only in the year 2023
when the respondents sent a letter to the complainants that they are
initiating refund of amount paid by the complainants in lieu of cancellation

of allotment being carried out by them in the year 2014,
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In view of the above, the cancellation letter dated 22.12.2024 is deemed

invalid and is hereby quashed. Accordingly, the unit in question is liable to be
re-instated.

However, the respondent by way of written submissions dated 11.10.2024
apprised the authority that "the respondents have allocated the unit to
another party, and all rights have been transferred to the new allottee” and an
affidavit to this has also been submitted by the respondent on 11.12.2024.
Therefore, the respondent is directed to allot an alternative unit of same size
and specifications and at the same rate as per the agreed terms of the buyer’s
agreement dated 20.08.2024 followed by execution of builder buyer
agreement between the parties. Further, the possession of the unit shall he
handed over to the complainant after obtaining of occupation certificate from
the competent authority as per obligations under Section 1 1{4) {b) read with
section 17 of the Act, 2016 and thereafter, the complainant is obligated to
take the possession within 2 months as per Section 19 {10) of the Act, 2016.
The rationale behind the same is that the allottee purchased the subject plot
way back in 2013 and paid the demanded amount in hope to get possession
of the allotted unit.

Herein, the complainants intend to continue with the project and is seeking
delay possession charges as provided under the proviso to Section 18(1) of

the Act. Section 18(1) proviso reads as under: -

“Section 18; - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

in accordance with the terms of the agreement for sale or, as the
case may be, duly completed by the date specified therein: or

dite to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for
any other reason,

Provided that where an allottee does not intend
to withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.”
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The flat buyer’s agreement was executed between the parties on 15.04.2013.
As per clause 2.1 of the agreement, the possession was to be handed over

within 36 months from the date of sanction of building plans along with a

grace period of 180 days. The clause 2.1 of the buyer's agreement is

reproduced below:

2, Possession

“2.1 ......the First Party/Confirming Party proposes to handover the
possession of the Flat to the Purchaser within approximate
period of 36 months from the date of sanction of the
building plans and other necessary Government approvals
thereon, of the soid Colomy. The Purchaser ogrees and
understands the First Perty/Confirming Party shall be entitled
to o grace period of 180 days (One Hundred and Eighty) days
after the expiry of 36 months, for applying and obtaining the
gccupation certiffcate in respect of the Colony from the
cancerned authority...”

{(Emphasis Supplied)

Due date of possession and admissibility of grace period: The
respondents proposed to hand over the possession of the said unit within a
period of 36 months from the date of sanction of building plans. The building
plans were approved on 07.06,2012. Therefore, the due date of handing over
possession comes out to be 07.06.2015, It is further provided in agreement
that promoters shall be entitled to a grace period of 180 days for filing and
pursuing the occupancy certificate etc. from DTCP. The said grace period is
allowed in terms of order dated 08.05.2023 passed by the Hon'ble Appellate
Tribunal in Appeal No. 433 of 2022 tilted as "Emaar MGF Lamd Limited Vs
Babia Tiwari and Yogesh Tiwari "wherein it has been held that if the
allottee wishes to continue with the project, he accepts the term of the
agreement regarding grace period of three months for applying and
obtaining the occupation certificate. The relevant portion of the order dated
08.05.2023, is reproduced as under:-

"As per aforesaid clause of the agreement, possession of the unit was to be
delivered within 24 months from the date of execution of the agreement Le. hy
07.03.2014. As per the above said clouse 11{a) of the agreement, a grace period
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aof 3 months for ebtaining Occupation Certificate etc. has been provided, The
perusal of the Occupation Certificate dated 11.11.2020 placed at page no. 317
af the paper book reveals that the appellant-promoter has applied for grant of
Occupation Certificate on 21.07.2020 which was ultimately granted on
11.11.2020. It is also well known that it takes time to apply and obtain
Occupation Certificate from the concerned authority. As per section 18 of the
Act, If the project of the promoter s delayed and if the allottee wishes to
withdraw then he has the option to withdraw from the project and seek refund
of the amount or if the allottee does not intend to withdraw from the project
and wishes to continue with the project, the allottee is to be paid interest by the
promater for each month of the delay. In our opinion if the allottee wishes to
continue with the project, he accepts the term of the agreement regarding
grace period of three months for applying ond abtaining the occupation
certificate. 5o, in view of the above sgid circumstances, the appellant-
promoter is entitled to avail the grace period so provided in the
agreement for applying and obtaining the Occupation Certificate, Thus,
with inclusion of grace period of 3 months as per the provisions in clouse 11 {a
of the agreement, the total completion period becomes 27 months. Thus, the
due date of delivery of possession comes out to 07.06.2014."
Therefore, in view of the above judgement and considering the provisions of

the Act, the authority is of the view that, the promoter is entitled to avail the
grace period so provided in the agreement for applying and obtaining the
occupation certificate. Therefore, the due date of ha nding over of possession
comes out to be 07.12.2015, including a grace period of 180 days,

Admissibility of delay pessession charges at prescribed rate of interest:
The complainant is seeking delay possession charges. However, proviso to
Section 18 provides that where an allottee(s) does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for every month
of delay, till the handing over of possession, at such rate as may be prescribed
and it has been prescribed under Rule 15 of the Rules, ibid. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4] and subsection (7) of section 1 9f

(1) For the purpose of proviso to section 12; section 18 and sub-

sections (4) and {7} of section 19, the “interest at the rate

prescribed” shall be the State Bank of India highest marginal cost of
lending rate +2%.:

2. Provided that in case the State Bank of India marginal cast

af tending rate (MCLR] is not in use, it sholl be reploced by such
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benchmark lending rates which the State Bank of India may fix from
time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of Rule 15 of the Rules, ibid has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said Rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India L.e, https://sbhi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e, 02.04.2025
is 9.10% per annum. Accordingly, the prescribed rate of interest will be
marginal cost of lending rate +2% i.e, 11.10% per annum,

The definition of term ‘interest’ as defined under Section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottes, in case of default. The relevant
section is reproduced below:

“(za) "interest” means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose af this clause—

(1} the rate of interest chargeable from the allottee by the promoter, in
case of default, shell be equol to the rate of interest which the
promoter shail be ffable to pay.the aflottee; in case of default:

(i} the interest pavable by the promoter to the allottee shall be Jrom
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the interest payahle by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid:"

On consideration of the documents available on record and submissions
made regarding contravention of provisions of the Act, the authority is
satisfied that the respondent is in contravention of the Section 11(4)(a) of
the Act by not handing over possession by the due date as per the agreement.
By virtue of clause 2.1 of the buyer's agreement executed between the

Page 19 0f 22



31.

3

33.

ARERA -
2 GURUGRAM Lﬂﬂmplaim No. 3531 of 2023

parties, the possession of the subject apartment was to be delivered within a

period of 36 months from date of sanction of building plans. Date of sanction
of building plan is taken from complaint as submitted by complainant in their
complaintie., 07.06.2012. As such the due date of handing over of possession
comes out to be 07.12.2015 in as detailed in para no. 27 of the order.
Section 19(10) of the Act obligates the allottee to take possession of the
subject unit within 2 months from the date of receipt of occupation
certificate. In these complaints, the occupation certificate has not been
obtained. It is further clarified that the delay possession charges shall be
payable from the due date of possession i.e, 07.12.2015 il the expiry of 2
months from the date of offer of possession plus two months, after obtaining
OC or actual handover of possession, whichever is earlier.

Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per-the apartment buyer's agreement to hand over the
possession within the stipulated period. Accordingly, the non-compliance of
the mandate containedin Section 11(4)(a) read with Proviso to Section 18(1)
of the Act on the part of the respondents is established. As such, the allottees
shall be paid, by the promoter, interest for every month of delay from due
date of possession i.e, 07.12.2015 till offer of possession plus two months
after obtaining OC or actual handover of possession, whichever is earlier, at
the prescribed rate i.e, 11.10 % per annum as per Proviso to Section 18(1)
of the Act read with Rule 15 of the Rules, ibid.

Directions of the Authority:

Hence, the Authority hereby passes this order and issue the f ollowing
directions under Section 37 of the Act to ensure compliance of obligations
cast upon the promoters as per the functions entrusted to the Authority
under Section 34(f) of the Act of 2016:
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Cancellation letter dated 28.12.2016 issued to the complainant is set
aside. Since third party rights have already been created on the unit, the

respondent is directed to allot unit of same size and specifications and at
the same rate as per the agreed terms of the buyer's agreement dated
20.08.2024 followed by execution of builder buyer agreement between
the parties. Further, the possession of the unit shall be handed over to the
complainant after obtaining of occy pation certificate from the com petent
authority as per obligations under Section 1 1{4) (b) read with Section 17
of the Act, 2016.

The respondent is directed to pay delayed possession charges at the
prescribed rate of interestie, 11.10% p.a. for every month of delay on
the amount paid by the complainant to the res pondent from the due date
of possession (i.e., 07.12.2015) till offer of possession plus 2 months after
obtaining OC or actual handuver of possession, whichever is earlier, as
per Section 18(1) of the Act of 2016 read with Rule 15 of the Rules, ibid.
The arrears of interest accrued so far shall be paid to the complainant
within 90 days from the date of this ordér as per Rule 16(2) of the Rules,
ibid.

The respondent shall convey the updated Statement of Account after
adjusting DPC to the complainant and the complainant shall pay the
balance amount due, if any as per the payment plan. It is made clear that
the demand shall be made by the respondents at the original price.

The rate of interest chargeable from the allottees by the promaoters, in
case of default shall be charged at the prescribed rate i.e, 11.10% by the
respondents which is the same rate of interest which the promoters shall
be liable to pay the allottee, in case of default i.e, the delayed possession

charges as per Section Z(za) of the Act.
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V. The

respondents shall not charge anything from the complainant which
1s not the part of the buyer's agreement.

34.  Complaint stands disposed of.
35.  File be consigned to the registry.

Dated: 02.04.2025

Haryana Real Estate
Regulatory Authority,
Gurugram
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