HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www.haryanarera.gov.in

BEFORE ADJUDICATING OFFICER, HRERA, PANCHKULA,

Complaint No. : 1388 of 2024
Date of Institution: 16.10.2024
Date of Decision: 03.04.2025

Mr. Ravinder Kumar Shahabadi s/o Late Sh. Ilira Lal Shahabadi. R/o (5201
Arya Apartment, Sector 15. Rohini, Delhi-110089,

COMPLAINANT

Versus

TDI Infrastructure Limited. having its Corporate office at TDI House G-7 Quter
Circle CP, New Delhi 110001,

. RESPONDENT

Hearing:  4th

Present: - My, Vikas Singh, Advocate, for the complainant through vV,
Mr. Shubhnit [ans, Advocate, for the respondent through V',

RDER:

This order of mine will dispose of complaint filed by the
complainant namely * Shyi Ravinder Kumar Shahabadi s/o Late Sh. Hira Lal
Shahabadi against TDJ Infrastructure Limited”, seeking compensation and the
interest from this Forum. in accordance with the provisions of Rule 29 of the
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Complaint No. 1388 of 2024
TTRIERA. Rules, 2017 (hereinafier 1o be referred as the Rules 20017). read with

Sections 71 & 72 of the RERA Act, 2016 (hereinafier to be referred as the Act,

2016).

2. Brief facts of the complaint are that complainant afiey having gone
through the advertisement given by the respondent company i.e. TD]
Infrastructure Limited (hercinafter to be referred as the respondent) had booked
asuite in the projeet- Espania Royale Heights of the respondent. On 21.05.2012.
complainant booked a sujte bearing no. B-2/0402 on 4t floor measuring 1075
$q.11. in the projeet Espania Royale | [eights. At the time of booking complainant
paid 22,50,000/-. The Builder Buyer Agreement was signed on 04.03.2013 and
possession was to be handed over on 22.02.2016. On visiting the project site,
complainant was shocked to sce that the location of the unit has been changed
without informing the complainant and on being asked respondent gave another
map showing that uni was never changed according to [ingl map: The
complainant had made payment of 28,23, 139/ for B-2/0402 including parking
charges. Respondent made offer of possession in respeet of Flat no, RE-27/1°)
vide offer of possession letter dated 04.04.2019. Complainant has stated that
possession was not true o ifg letter and spirit as (he projeet was still incomplete
ds the connection of water including drinking water had nof been provided and
4 permanent clectric connection had not been provided but » makeshili
connection was given. No Oceupation Certificate has been  received by
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developer il date. Due to deficiency in project, complainani denicd taking
possession, The respondent failed to make refund of the amount. therefore, legal
notice dated 27.03.2021 was served Lo respondent but no reply was reccived
from respondent. 1y is further mentioned that respondent had aceepted the whole
amount and further used the Same to carn personal profits, Therelore,
complamant was lefl with no other option but (o approach this Authority and
filed complaint No. 35 of 2023 before the Hon’ble Haryana Real Estate
Regulatory Authority, Panchkula, for refund along with interest which was
allowed vide order dated 20.05.2024 and the respondent was directed 1o refund
the amount paid by the complainant, i.e., 228.23.139/. along with interest
caleulated 1ill the date of order which works out to 29,12.437/ 'That,
complainant {urther approached this Forum for the compensation for harassment
causcd in the hands of respondent. Hence, the present complaint has been (iled.
That, complainant suffered a lot due (o non-delivery of the said unit. Finally,
complainant prayed that the respondent be directed 1o pay a compensation of
R15.00.000/~ on account of financial loss and mental harassment caused 1o the
complainant, by not delivering the possession:  21,10,000/~ on account of

litigation expenses and other relicf this Forum may grant.

3. On receipt of notice of the complaint, respondent filed reply, which
i brief states that due to the reputation of the respondent company, (he

complainant had voluntarily invested in the project of the respondent compiny
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namely- Espania Royale Heights at main NI-1, Sonipat, Haryana: That. when
the respondent tompany commenced the construction of the said project, the
RERA Act was not in existence. Therefore, the respondent company could not
have contemplated any violationg and penaltics thereof, as per the provisions of
the RERA Act, 2016, That. the provisions of RERA Act are (© he applied
prospectively. Therclore, (he present complaint is not maimtainable and falls
outside the purview of provisions of RERA Act. That, the agreement wag
executed much prior from the date when the RERA Act canic info ¢xistence.
Accordingly, the agreement exccuted between the partics is binding on the
buyer/allottee. Complainant is bound by the terms of the agreement and as such
cannot withdraw their consent. The complainant is educated person and hag
signed on cach and every page of the agreement, hence, each term iy binding on
the complainant. That, complainamt herein as mvestor has accordingly invesied
in the project of the Respondent Company for the sole reason of investing,
carning profits and Speculative gains, therefore, the captioned complaint ig
liable to be dismissed in limine. That, respondent vide letter dated 31.03.2017
had applied to the Dircetor General of Town and Country Planning, Ilaryana,
for grant of OCCupation certificate which s awaited. Further, it has been
submitted that handing over of possession has always been tentative and stihject
lo-loree majeure conditions and the complainant has been well awire aboul the
same; That, respondent Company has alrcady offered possession o the

complainant vide letter dated 18.03.2020, however, complainant is not coming
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lorward to clear s pending dues and take OVEr possession of unil in question:
That, relief hag already been granted by Ilon’ble Authority in Complaint no,35
ol 2023, decided on 20.05.2024 wherein refund along with interes has been
granted to the complainant and the said interest includes the interest in the form
of compensation which is over and above the compensation as claimed by the
complainant in the present complaint, which is not Justified. The complainant
can not claim double benefit when reliel has alrcady been granted by the
Authority in the form of interest; That no documentary evidence has been
placed on record by the complainant o Support 1s averments. Finally, the
respondent has prayed that the present complaint filed by the complainant may

kindly be dismissed with heavy costs. in the interest of justice.

4, This Forum has heard Mr. Vikas Singh, Advocate, for the
complainant and Sh. Shubhnit Hans, Advocate, for the respondent and has also

gone through the record care lully.

% In support of its contentions, learned counsel for (he complainant
has argued that in the instant case, complainant is very much entitled to get
compensation and the interest thereon, because despite having played its part of
duty as allottee, the complainant had met all the requirements including
payment of sale consideration for the unit booked but it ig the respondent which
made to wait the complainant to get its uni well in time complete in 4] respect
lor more than 1( years, which forced the complainant 1o po for warranted
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litipation {o get the refund along with interest by approaching [lon'he Authority
at Panchkula, which has finally granted on 20.05.2024. He further argued that
the complainant has been played frawd upon by the respondent i i despite
having used moncy deposited by the allottee did not complete the projeet and
enjoyed the said amount for its own cause which amounts Lo misappropriation
of complainant’s money on the part of respondent. He has also argucd that (he
allottce has made maximum payment and also sulfered mental and physical
agony because of delay in possession, thus, in view of clause 28 o] the Builder
Buyer Agreement. the complainant is entitled to compensation. Finally, he has

prayed to grant the compensation in the manner prayed in the compluing,

0. On the other hand, learned counsel for the respondent had argued
that the complainant can not claim compensation when reliel of refund along
with interest has already been granted by the Authority. Ile has [urther argued
that there has not been any intentional delay on the part ol the respondent 1o
complete the project which got delayed because of the circumstances beyond
the reach of {he respondent. lle has also argued that sinee (he project was
launched prior 1o meeption of Act, 2016, provisions of Act, 2016 shall no apply
in this ease, He also argued that the complaint is barred by limitation, hence, it
be dismissed. Ile has also argued that the complainants can’t take henefit of
clause 28 of Builder Buyer Agreement, as there has been no willful delay on the

part ol promoter 1o complete the project, e hag further argued that 1o gel a
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reliel under Section 71 of the Act, 2016 read with Rule 29 of the Rules, 2017.
the complainant is required to prove the ingredients of Section 72 of the Act,
2016, which in the case in hand do not stand proved as no cogunt ovidence o
meet requirements of Section 72 of the Act, has been led. THe has further argued
that it is the requirement of Sections 71 and 72 of the Act, 2016 read with Rule
29 of the Rules, 2017, the Adjudicating Officer 1o adjudge compensation by
conducting an enquiry in the manncr laid and for conducting the enquiry there
should be sufficient evidence fed by the complainants with facts and ligures to
prave as o how it is entitled 1o getl compensation within the meaning of Section
72 ol the Act, 2016. He further argued that in the instant case, the complainant
has not led any evidence as 1o how it has spent the amount in the manner
claimed o seek compensation under different heads. s0 it being o case of no
evidence in support of the claim of the complainant, the complaint is 10 be
dismissed being devoid of merit. Finally, he has prayed to dismiss the

complaint.

i With due regards o the rival contentions and [acts on record. this

Forum possess lollowing questions to be answered to decide this lis:

(@) Whether the law of limitation i1s applicable in a ¢ase covered under

RERA Act, 2016 and Rule 2017 made thercunder?
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(b)  Whether the RERA, Act, 2016 and Rules, 2017 bars this Forum 1o

grant compensation when relief of refund hag already been granted
by Ion’ble Authority?

(¢)  Whether the RERA Act, 2016 is retrospeetive or retroactive in is

Opcration?
(d)  What are the laciors 1o be taken note of 1o decide compensation”?

() Whether it g necessary for the complainant 1o give cevidenee of
mental harassment, agony, gricvance and frustration caused due to
deficiency in service, unfair trade practice and miserable attitude of

the promoter, in a case to £Cl compensation or interegl?

(1) Whether complainant is entitled (o get compensation in the case in

hand?

8. Now, this Forum will take on cach question posed 1o answer, in the

following manner;

8(a)

under RERA Act 2016 and Ru] 2017 made thereunder?

The answer to this question is in negative.

The plea for the respondent is that complaint is barred by limitation
as project pertain to the year 2012, whereas complamt was filed in

the year 2024.
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On the other hand, (he plea for the complainant is (hat the
provisions ol Limitation Act ar¢ not applicable in this complaint
filed under RERA Act, 2016, hence, plea of limitation S0 raised be

rejected.

With due regards to the rival contentions and lacts on record,
this Forum is of the view (he law of limitation docs no apply in
respeet of a complaint filed under the provisions of the RIERA Act,
2016. Rather, Scction 29 of the Limitation Act 1963, specilically
provides that Limitation Act, 1963, does not apply to a special
enactment wherein no period of limitation is provided like RERA
Act, 2016. For ready reference, Section 29 of the Limitation Act,

1963, is reproduced below:

Section 29 - Limitation Act, 1963

29. Savings.--

LLNothing in this Act shall affect section 25 of the Indian ¢ nitract
Act, 1872(9 of 1872).

L2IWhere amy special or local law preseribes for aur suir, appegl
or application a period of limitation different Srom the periad
prescribed by the Schedule. the provisions of section 3 shall apply
as if such period were the period prescribed by the Schedule and
Jor the purpose of determining any period of limitation prescribed
Jor any suit, appeal or application by any special or local law, the
Provisions contained in sections 4 to 24 (inclusive) shall apply only
in so far as, and to the extent to which, they are not expressly
excluded hy such special or local lew: '

(BiSave as otherwisve provided in any law for the e helng in
Sforce with respeet to marriage and divorce, nothing in this Aet
shall apply to any suit or other proceeding under any such law:
)Sections 25 and 26 and the definition of “easenent in seetion 2
shall not apph 10 cases arising in the tervitorics 1o which the

9 %ﬁ\? R



Complaint No. 1388 of 2024

Indian Easements Act, 1882 (5 of 1 882), may for the time heing
extend.

Even, scction 18(2) of RERA At 2010, brings the

complaint out of the purview of Limitation Act. 1963,

Further Ilonble Apex  Court in Consolidated  linpo.

Lnterprises v/s lrrigation Department 2{}[18(?}5(.‘.{‘1{59, has held

regarding applicability of Limitation Aet, 2016, upon quasi-judicial
[orums like “Authority™ or “Adjudicating Officor™ working under
RERA Act and Rules thereunder 1o the ¢ffeet that “Limitation Act
would not apply to quasi-judicial bodies or Tribunals.” Similar
view has been reiterated by Hon’ble Apex Court in case ttled as

“*M.P. Steel Corporation v/s Commissioner of Central  Exeise

2015(7)SSC58.

Notwithstanding anything stated above, academically, even
Wit s aceepted that Jaw of limitation applics on uasi-judicial
proceedings, though not, still in the case in hand. it would not have
an application in this case as the project has not been completed ull
date, resulting into refund of the amount to the complainant, so,
cause of action for the complainant is in continuation, if finally

held entitled to £¢t compensation.,

In nutshell, plea of bar of limitation is devoid of merit.
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Forum to grant compensation when relief of refund has already

been oranted by Hon’ble Authority?

The answer (o this question is in affirmative.

This question has been answered by Hon'ble Apex Court i Civil

Appeal no.(s) 6745-6749 of 202] titled as “M/s New Tech

Promoters and Developers Pyt Ltd. v/s State of U.P & Ors.” on

——e

dated 11.11.2021, g the effect that relier of adjudging

compensation and interest thereon under Section 12.14,18 and 19,
the Adjudicating Officer exclusively has the power to determine,
keeping in view the provisions of Scetion 71 read with Section 72

ol the Act, The relevan Para ol the judgment is reproduced below:

06, From the scheme of the Act of which a deiailed reference hay
heen made and taking note of power of adjudication delineated
with  the Regulatory Authorin and Adjudicating Officer, what

Jmally culls out is that although the Act indicates the distinet

expressions like ‘refind’ interest’ penalty' and ompensation’ o
conjoint reading of Sections 18 and 19 clearly manifesis thar when
(it comes 1o refund of the amount, and jner WEoon the refinrd
@mount, or directing payment of interest for delayved delivery of
passession, or renalty and interes thereon, it ix fle Regulatory
Authority. which hus the power (o examine and determine 1he
ouicome of a complaint, At the same time, when it comes 1o g
question of seeking the reflief of adjudging Compensation and
interest thereon under Sections 12, 14, 18 and | Y the ldjudicating
Officer exclusively has the power to determine, keeping in view the
collective reading of Section 71 read with Section 72 of the Act, If
the adjudication under Sections 12, 14, 18 and 19 ather than
Compensation as envisaged, If extended to the Adjudicating Officer
as praved that, in our view, may intend 1o expand the ambir and
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seope of of the powers und Junctions of the Adjudicating Officer
under Section 71 and that would be against the manduye of the Act
2016."

Thus, in view of above law laid down by Ion’ble Apex
Court, the reliefy provided under Section 31 and then Scetion 71 of
the RERA Act. 2016 read with Rule 29 of Rules, 2017 are

independent 1o cach other 1o be granted by two dillerent

Authorities.

In nutshell, the plea of bar of granting  compensation or

interest is devoid of merit.

Whether the RERA Act, 2016 is retrospective or retroactive in
its opera tion?

This forum observed (hat the operation of the Act js
retroactive in nature, Reference can be made to the case titled “M/s

Newtech Promoiers & Developers Pyt Ltd, vs. State ol Up & Ors,

Ltc.” 2022(1) R.C.R. (Civil) 357, wherein the 1on Apex Court has

held as under:-

" The clear und tnambiguous langeuyoe Of the statute is
relroactive  in  operation  and by applving purposive
interpretation rule of statutory construction, only one result
s possible, ie. the legislature  consciousiy envcted o
retrodactive Statute to ensure sale of plog, dpariment or
building, real estare profect is done in an cfficient and
transparent manney 80, that the interest of consumers in the
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real estate sector iy protected by all means Sections |3,
ISCH) and  19¢4) 4o all  beneficial provisions  for
safeeuardin o the pecuniary Hilerest of  the
consumers/allotiees. In the gIven circumstances, if the Act iy
held prospective then the adjudicatory mechaniom tinder
Section 31 would ney be available to any of the allotiee for
an ongoing project, Thus, it negates the contention of the
promoters  regarding the contractual terpry having an
overriding effect over the retrospective applicability of the
Act, even on faety of this case. "

45, At the given lime, there was no lyw regulating the real
estate sector, development works/oblioations of promoter
and allottee, it \vas badly felt that such of the ongoine
projects to which completion certificate hs not heen issued
must be brought within the fold of the Act 2016 in Sectring
the interesty of allotiees, promoters, reai st Agents in ity
best possible way obviously, within the parameters of law,
Merely becanse enactment as praved iy made retroactive in
is operation, it cannot be said to be either violative of
Articles 14 or | 1)) of the Constitution of India. o the
contrary, the Parliament indeed has the power 1o legislate
cven retrospectively 1o take i iy Jold the Precxisting
contract and rights executed hetweenr the parties in the
larger public interest,

I3 That even the terms of the agreement 1o sale or home
buyers agreement mvariably indicates (he intention of the
developer  that any  subsequent levislation, rudes  and
regulations ete. issued by competent awthorities will pe
binding on the parties. The clauses frave imposed  the
applicability of subsequent legislations 1 he applicable and
binding on the Hat buyer/alloee and either of the parties,
promoters/home buyvers or allotiees, cannot shivk from their
responsibilitiesfiabilities under the Aet and fmplies their
challenge to the violation of the provisions of the Aet and it
negaies the contention advanced by the appellants regarding
contracinal  termy having  an overriding  efiect 1o the
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retrospective applicability  of the Authorinv: under  the
provisions: of the Act \which i completcly misplaced wnd
deserves rejection,

3. From the scheme of the Act 2016, i1y application is
relroactive in character and it can safely he observed that
the projecty already completed or to which the completion
certificate has been granted are not under iy Sold and
therefore, vested oy accrued rights, if any, in no manner are
affected. At the same time, it will apply afier getting the
Ongoing  projects  and Sitture Projects  registered under
Section 3 to prospectively follow the mandate of the e
2016."

Further, the sume legal position wus [uid down by the

Hon"ble Bombay IHigh Court in “Neel Kamal Realtors Suburban

Pvi 14d. & Anr Vs, Union of India and _others” 2008(1) ROR

(Civil) 208 (12B), wherein it was laid down as under: -

122, We have already discussed that the above stated provisions
of the RERA are not retrospective in nature. They may 1o some

extent be having a retroactive or quasi retroactive effect but then
on that ground the validity of the Provisions of RERA cannot be
challenged, The Parliament is competent enough to lesislare i
having retrospective or retroaetive effect. A lavw cun be even framed
to affect .wr.n":-.vﬂv:;ﬁrrgx’arf.ﬂf;rgf contractual rights between the parties
in the larger public interess, We do not have any doubt in owr mind
that the RERA hes been framed in the larger public interest afiera
thorough study and discussion made at the hiehes level by the
Standing Commitiee and Select Committee. which submitted ity
detailed reports. Ag regards Article 19(1) (g) it is setifed principles
that the right conferred by sub-clause () of Article 19 i expressed
in general language and i there had been no qualifving provisions
like clause (6) the right so conferred would have been an absolute

B

ane.,
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Thus, it is clear from the above said law that (he provisions
of the Act is retroactive in hature and are applicable o an act or
lransaction in the process of completion. Thus. the rule of
retroactivity will make {he provisions of the Act and the Rules
applicable o the acts or transactions, which were in (he process of
the completion though the umcmimuanccm1t‘aut.-ugrcunwm might
have taken place before the Act and the Rules became applicable,

as the case in hand is,

What are the factors to be taken note of to decide compensation?

On this point, relevant provisions of RERA Act. 2016 and

also law on the subject for grant ol compensation, are as under;
(i)  Scetion 18 - Return of amount and compensation

(1) If the promoter fails 1o complete or is unable (o £IVe possession
of an apartment, plot or building, -

(a) in accordance with the terms of the agreement for sale or as the
case may be, duly completed by the daie specified therein; or (b)
due to discontinuance of his business as a dey eloper on aceount of
YUSPEnstan or revocation of the registration 1dor thix et or for
any other reason, he shall pe liable on demand 1o the allotiees, in
case the allottee wishes 1o Withdraw from the praject, without
prejudice 1o any other remedv available, 1o return the anenn
received by him in respect of that apartment, plot, building, ay the
case may be, with interest at such rate-as may be presceribed in this
behalf includine compensation in the manner gy pProvided under
this Act:

Provided that where an alloyes does not intend 10 withdraw fiom
the project, he shall be paid, by the promoter interesy Jor every
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month of delay, till the handing over of the POSSESSIon, al such rate
as may be prescribed

(2) The promoter shall compensate the allottees fiy ¢ase of any loss
caused to him due to defective title of the land, on which the projeet
Is being developed or has been developed, i the manner ay
provided under this Act. and the claim for compensation under this
subsection shall not be barred by limitation provided under any
law for the time heing in force,

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations made
thereunder or in accordance with the terms and conditions of
the agreement for sale, he shall be liable (o pay such
compensation to the allottecs, in (he manner as provided under
this Act.

(if) How an Adjudicating Officer is o CXCIeise ils powers

lo adjudicate, has been mentioned in a case titled as Mrs. Suman

l.ata Pandey & Anr v/s Ansal Properties & Infrastructure I.td.

Appeal no. 56/2020. by Hon’ble Uttar p adesh Real stare

Appellate _Tribunal al Lucknow dated 29.09.2022 in the

lollowing manner:

12:8- The ward “fail (v comply with the provisions of wmy of
the sections ays Specified in sub section (1 ) used in Sub-Seetion (3)
of Section 71, means Jailure of the promoter 1o comply with the
requirements mentioned in Section 12. 14 ] and 19, The
Adjudicating Officer afier holding enquiry whife adfudging the
quantum of compensation or interest as the ease mav be, shatl have
due regard to the Jactors  mentioned in Section 72, The
compensation may be adindged cither ay Greititaiive or gy
Compensalory imterest.

12,9 ~ The Adjudicating Officer; thus, has been conferred with
power to directed for making payment of compensation pr interess,
as the case may be, “yus he thinks fir" iy accordance \with the
Provisions of Section 12, ] 4 18 and 19 of the At after taking into
consideration the factors enumerated in Section 72 of Acy,
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(i)  What is o be considered by the Adjmlﬁ:atfng Officer, while
deciding  the quantum - of  compensation. g the  term
“compensation™ has not been defined under RERA Act, 2016, is
answered in Scetion 71 of the Act, 2016, as per which ** he may
direet to pay such compensation olinterest, as the case may any be,
as he thinks fit in accordance with the provisions ol any of those

seelions.™

Section 72, further claborate the factors to be laken note of, which

read as under:

Section 72: Factors to be taken into account by the
adjudicating officer,

72. While adjudging the quantum of compensation oy mterest, ay
the case may be, under Section 71, the adjudicating officer shall
have due regard to the following factors, namely:

(@) the amownt of disproportionaie Bain or wnfair aevantge,
wherever quantifiable, made as a resuls af the defauli;

(b) the amount of loss caused as a result of the defif,
(¢) the repetitive nature of the defiuls;

(d) such other fuctors which the adjudicating officer considers
necessary to the ease in furtherance of justice.

(iv)  For determination of the entitlement of complainant [or

compensation due to default of the builder/developer 11on'ble

known as M/s.

s Fortune Infrastr

Hicon Inl'rasiruclurg] & Anr, Vs, Trevor D'.ima and Others.

Apex Court in now
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Civil Appeal No.(s) 3533-3534 of 201 ided on 12,03,

as_held as under-—-

“Thus, the Forim or the Commission st determine that

there_has heen deficiency in serviee _andior misfeasance in public

allice which hay resulted in_loss or injury. No hard-and-fust rule

can be laid down, however, q few examples would be where an
allotment is made, price is receivedipaid bhut possession (s not
given  within the period  set our jn o the brochure.  The

C 'rm:mf.s‘.\'m,'rz’ﬁhrum would then need 1o determine the logy.

Loss could be determined on the basis of loss of ren| which
could have been carned il possession was given and the premises
let out or if the consumer has had o stay in rented premiscs, then
on the basis of rent actually paid by him, Along with recompensing
the loss the Commission/Forum may also  compensate  for

Imraxmm:nlfin_iur}r. both mental and physical.”

In the aforesaid case, Hon'ble Apex Court laid down the
principle [or entitlement ol the compensation duc (o loss or injury
and ils scope in cases where the promoter of real estate failed 1o
complete the projeet and defaulted in handing over g pussession,

Similarly, on'ble Three Judge Bench of the Hon’ble Apex Court

in Charan Sineh Vs, Healine Touch Hospital & Ors. (20007 7
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SCC 668, had carlier held regarding assessment ol damages in a

case under Consumer Protection Aet, in the following manner:

“While quantifyine damages, Consumer Foruns_are_required 1o
Hake w difemipl lo serve the ends of justice YO that compensation
is_awarded, _in an established case, which not only serves the
purpose of recompensing the indn idual, but which also gt the Same
Lime, aims 1o bring about o qualitative change in the aitinde of the
service provider, Indeed. calculation of damages depends on the

Jacts and circumstances of each case. No heard and fast rile can be

laid down for uni versal application. Wiile avarding compensation,
@ consumer forum has to take into accoun all relevant factors and
UINESS compensation on the basis of aceepted legal principles, and
moderation, [t iy for the consumer forum to erant compensation to
the extent it Jinds it reasonable, Jair and proper in the Jacts and
circumstances of o given case according to the established judicial
standards where the claimant is liable to establish his charge, "

Whether it is neeessary for the complainant to oive evidence of

menial harassment, a ony, grievance and frustration caused
due to deficieney in service, unfair (rade praclice  and
miserable attitude of the promoter, in__a  ease (g get
tompensation or interest?

The answer to this question is that no hard and (ug( rule
could be laid to seck proof of such feelings [rom an allottee. He/she
may have documentary proof to show the deficieney in service on
the part of the builder and even this Forum could itself take judicial
notice of the mental and physical agony sullerced by an original
allottee due 10 non-performance o duties on {he part ol the
promoter, in respect of the promises made (0 lure an allotee to

invest its hard earned money o own its dream house without

\\
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that project.
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air practices of the builder n

In nutshell, to award compensation, the Forum can adopt any

procedure suitable in a particular casc to decide the availability of

[actors

on record entitling or disentitling an

allottee 10 pet

compensation which is the reason even under Rule 29 of the Rules

2017, it is

the case in hand?

Belore del

admitted facts to be considered to de

Whether com lainant is entitled to ¢

not compulsory to lead evidence.

ompensation in

e

iberating on this aspect, LIS neeessary to deliberate upon

cide the lis;

(1) Projeet pertains (o 2012
the year
(11) Proposed Handing As per clause 28 of builder
over ol possession buyer agreement dated
04.03.2013, 30 months
[rom the date of BBA
(22.02.2016)
(iii) Basic sale price 223.49.09(0)/-
(iv) Total amount paid 128,23,139/-
(v) Period of payment 21.05.2012-
12.03.2018
(vi) Occupancy NO
cerlificate
Whether received till
Filing of complaint
(vii) Date of filing of 19.01.2023
complaint under
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—
Scetion 31 before
Ionble Authority

(viil) | Date ol order of 20.05.2024
Authority
(1x) Date of [iling of 16.10.2024

complaint filed
under Section 12, 18
& 19 of RERA Act,

2016
(x) Date when comphiance of | No

order of [on ble

Authority

made, il made

Itis a matter of record that the project advertised m
the year 2012, did not gCt completion certificate (j]| filing of the
complaint on dated 16.10.2024. Admittedly, the basic price of the
unit was 223.49,090),- whereas the complainant paid 228,23, 139/-
tll 12.03,2018.

It is also admitted on record that the complainant did
ot get possession of the unit allotted. There can also be no denial
that allottee of the unit generally spend their lifetime carning and
they are not at cqual footings with that of the promoter, who is in
a duminating position. The position of the allottees becomes more
pitiable and sympathetic when he or she has to wail for years
logether to get the possession of a unit allotied despite having

played its bid. But, on the contrary. it is the promoter who Cnjoys
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the amount paid by allottecs during this period and keep on going
o delay (he completion of (he projeet by not meeting legal
requirements  on (s part to get the final completion  [rom
competent Authority abouyt ullilling which such promoter knew
sinee the time of advertisement of the launch of the projeei.
Further, the conduet of the promolier 1o enjoy the amount of
allottees paid s nothing but misappropriation of the amount
legally paid as the promoter did not hand over possession, which
the promoter was legally bound (o do. Iy is not out of place (o
mention here that if the promoter/respondent had g right to
receive the money from the allotee 10 hand over the POSsession
In time, it is bound 1o face the consequences [or not handing over
the possession in time, Here, it is worth to quote a Latin maxim

“ubi jus ibi remedium,” which means “where law has cstablished

a right. there should be » corresponding remedy for its breach.” If
this be the legal and factual position, the promoter s not only
bound to refund the amount but also to compensate (he allotlee
for disappropriatc gain or unfair advantage on the part ol the
promoter within the meaning of Scetion 72(a) of (he Aet 2016, of
the amount paid. It is not out of place to mention here that as per
record, the allottee had paid 328.23,139/-, However, it is not in

dispute that (he respondent neither completed the project, nor

22
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handed over possession till alloftee having been foreed lo
approach Hon’ble [HRERA Authority, Panchikula. 1o get relief of
possession along with delay interest afier having mdulged in
unwarranted forced litigation by the promoter at the cost of
allottees personal cxpenses. which it has not 2ot (i1l date. During
this period. obviously, the allottee had to sulfer Inconvenienee,
harassment, mental pain and agony during the said period
bringing its ¢ase within the ambit of Section 72(d) of the Act.
2016 as such feclings are to be [elt/sensed by this Forum without

seeking any proof thereof:

In view of the above, since, the promoters had been
using the amount of R28,23,139/~, for the last more than 10
years, for the sake of repetition it is held that i can definitely be
termed as disappropriate gain or unfair advy ntage, as enumerated
in Section 72(a) of the Act. In other words, it had been loss 1o
allottees as a resull of default on the part of the promoter which
continues till date, Thus. it would be in the interes ol justice, if
the compensation is ordered to be paid 1o the complainant afier
laking into consideration. the default of respondent for the period
starting from 2012 il date and also misutilization of (he amount
paid by the complainant to the respondent. In fact, the facts and

\
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circumstances of this case itsell are proof of agony undergone by
the complainant for so long. hence. there is no need to look lor
formal proof of the samc, Further, there can’t be denial to the
effect that the allottees must have had to run around 1o ask the
promoter to hand over the possession and also that if the unit
provided in time, there was no reason for the complainant o [ile
the  complaints/cxecution petition by cngaging  counsel(s) at
different stages, and also that because of cscalation of prices of
unit in last 10 years, the complainant may not be in a position to
purchase the same unit now, which amounts 10 loss of
opportunity to the allottee. These factors also enable an allotiee to

get compensation,

In view of the lorgoing discussions, the complainant is

held entitled for compensation.
9. Onee, the complainant has been held entitled 10 get compensation,
now it is to be decided how much compensation is to be granted, on which
amount, what would be rate of interest and how long the promoter would be

liable to pay the interest?

Before answering this question, this Forum would like 0

reproduce the provisions of Section 18 of the Aet. 2016. Rules |5

N,
-
(k]
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and 16 ol HRERA, Rules, 2017 and also delinition or ‘interest’

given in Section 2(za) of the RERA Act, 2016:

Section 18 - Roturn of amount and compensation,

(1) If the promoter fails to complete oy iy unable 10 give possession
of an apartment, plot or building,

(@) in accordance with the terms of the agreement for sale or: ay the
case may be, duly completed by the date specified therein,: or

(b) due to discontinuance of his business as a de veloper on aceount
of suspension or revocation of the registration wnder this Act or for
@y other reason, he shall pe liahle on demand 1o the allotiees, in
case the allottee wishes 10 Withdraw from he project, without
prejudice to any other remedy available, (o return the amount
received by him in respect of that apartment, plot, building, ay the
case may be, with interest at SUCR rate gx it be pros tibed i this
belall includino Compensation in_the manner ay provided snder
this /fg'.ﬂ.‘

Provided that where an allottee does not intond 1o wilthdraw from
the project, he shall pe paid, by the promoter imterest for every
month of delay, till the handing over of the POSSession, at such rate
as may be prescribed.

(2) The promoter shall compensate the allottees in case of any loss
caused to him due 1o defective title of the land, on which the project
is heing developed or has been developod, in the AN iy
Provided under this Act, and the claim for compensation wunder this
subsection shall not he barred by limitation provided under any law
Jor the time being in force,

(3} If the promoter fuils to discharee any aliier vblisations imposed
on hine under this Act op the rudes or regulations made thereunder
or-in accordance with the terms and conditions of the aoreement
Jor sale, he shall pe liable 1o pav such compensation to the
allottees, in the manner as provided under this Act.

Rule 15 - Prescribed Rate of Interest - [Proviso to section |2,
section 18 and sub section (4) and sub-section (7) of section 194
For the purpose of proviso to section 12; section 18: and
sub-sections (4) and (7 ) of section 19, the “interest gi the e
prescribed ™ shall be the State Bank of India hiohest mrargingl cost

of 'kwcﬁug rate +29%, -
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Provided that in case the State Banl: of Ineia maigingl cosy
of lending rate (MCLR) is not iy wse, it shall be repluced Iy such
benchmark lending rates which the State Bank of India may fiv
Jrom time (o fime for lending to the general public. |

Rule 16- Timeliney Jor refund of money and interest at such rage
as may he prescribed, pPayment of interest at such rate as muay he
prescribed:- [Section 18 and Section 19/.-

(1). Any refund of money along with the injerest at such rate as may
he prescribed payvable by the promorer in terms of the Act, or rules
and regulations made there under shall he pavable by the promotey
to the allotiee within q period of ninery days from the date on which
such refind alongwith interest such rate as may be prescribed has
been ordered by the A uthorin:

(2) Where an allottee does noy mntend to withdraw from the project
and interest for every month of delay 1ill handing over of the
PoSSession at such rate gy may be preseiibod ardered by the
Authority 1o be paid by the promoter 1 the allotiee, the arrears of
Such interest acerued on the date of the o | W the duthoriny: shall
be payable by the promoler to the allottee within u period of ninety
days from the date of the order of the Authoriny and nterest for
every month of delay shall be pavable by the promoter o the
allottee before 101 day of the subsequent moh,

Section 2(za) - “interess means the rates of interest pavable by ihe
promater or the allottee, as the case may o

Explanation. — For the purpose of this clas

(i) the rate of interest chargeable from the 1o by the promoter:
mn case of default, shall be equal 1o the rae of interest which ihe
promoter shaltl be lighle 1o pavthe allotee, in case of defauls

(1) _the interest pavable by the promoter 1o the allottee shall he
Lrom the date the Lromoler received the aiomy or gy part thereof'
Ull the _date the LhounR! or part therco! ol interest thereon jy
Leliunded, and the interes; pavable by the ullowee 10 the promofter
shall be fiom the date the allottee defanlis in paviment to the
promater tifl the date it iy paid;
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Perusal of provisions of Scetion FB(1)(b) make it clear that in case
of refund or Compensation, the grant of mterest may be at such rate as
preseribed in this behalf inthe Act, 2016. I is not out of place to mention
here that Section [8(1)b), not only deals with cases of refund where
allotiee withdrayws from project but also the cases of compensation as ig
evident from the heading piven 1o this seetion as well as the faet that it
has mention of refund and rate of interest thercon including cases of
compensation. Further, perusal of provisions of Seetion 18(1)(b) of the
Act, 2016, indicate that the allottce shall be entitled 1o get relund or
compensation, as the case may be, with interest at the rate preseribed in

the Act, 2016.

Rule 15 of the Rules 2017. defines the "y as “Stale Bank of

s

India highest marginal cost of lending rate 1 2% witl; proviso ™,

Further, Rule 16 provides for the time limii (o relund money and
interest thercon and interest is lo be ag per the rate preseribed in Rule 15
in case of matters covered under Proviso 1o seetion 12, Section 18 and
Scetion 19 (4) and 19(7) of the Act, 2016, 1t lurther deals with two
stluations, one, where the allottee has opted [or a refund rather than a
unit in a projeet and sceond case where he s sone for the project but
there s delay in delivery, Ience. it cannot be said that the Ruje 16 deals
with only one situation out of two mentioned therein s sub rule (1) and

=
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sub rule (2) respectively. It is not out of place o mention here that this

Rule deals with cases related (o Section 18 & 19 ol the Aet, 2016,

How long the interest would remain payable on the refund or
compensation, as the case may be, is provided in Seetion 2(za) of the Act,
2016, which says that cycele of interes would continue till (he entire
amount 18 refunded by the promoter. In other words, il the provisions of
Section 18 read with Rule 15 read with Rule L6 and Scction 2(za) are
interpreted co-jointly, then i would mean thar in ¢age ol refund or
compensation, as the case may be, the promoter il be liable 10 pay the
interest from the date the promoter received (e amount or any part
thereof till the date the amount of refund or compensation, as the case
may be, or part thereof along with up 1o date mierest is refunded, pand,
cven il not specified in the order under exceution. [However, the siluation
s dilferent in case of an allottee’s default iy paynents to the promoter (4]
the date it is paid. With this legal position, it is <ale 1 conclude in the
case in hand, in view of Explanation (11) 1o Seetio 2 za) the allottee will
be entitled to get the inferest up to date of the linal payment at the rate

preseribed in Rule 15,

RELIEF

100, Reverting back (o the facts of the case ! ¢ consideration, having

the above discussed legal position in mind, it is conclided that respondent iy
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direeted 1o make payment ol compensation as caleulated below in reljpr having

in mind the provisions ol Rule [5:

Ihe caleulation of compensation as verified by the Account Branch

ol Hon’ble Authority is tabulated below:

Amount Paid

by

paid on
21.05.2012

complainant
(in %) and d

S ————

Time period

Rate Compensation
Amount (in )

21.05.201 2-03.04.2025
(Date of order)

11.10% |33.57.305.

BT 1230
patd on
24.07.2012

24.07.2012-03.04.2025
(Date of order)

—

LL10%:

241.310-

R2.13,914/-
paid on
19.11.2012

19.11.2012-03.04.2025
(Date of order)

[1.10% } ¥2.93,976/-
|

4, 11.869/-

19.01.2013-03.04.2025

11.10% || 35.58.379.-

30.07.2013

paid on (Date ol order)

| 19.01.2013
21,05,281/- 30.07.2013-03.04.2025
paid on (Date of order)

21,05.281/-

' 15.04.2014-03.04.2025

11.10% | 31365847

Walllo | 728292

e )
[1.10% |R1.24,802-
|
|

pand on
03.11.2014

paid on (Dale of order)
15.04.2014

1.05.281/- 02.08.2014-03.04.2025
paid on (Date of order)
02.08.2014

42.000/- 03.11.2014-03 04.2025

(Date of order)

|
LLADY T T48.600/-

i e |
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263,281/ 09.12.2014-03.04 2025 11.10% [372.532/-
paid on (Date of order)

09.12.2014

1.05412/- 20.12.2014-03.04.2025 1.10% | 120,369,
paid on (Date of order)

20.12.2014

21.05,699/-
paid on
13.07.2015

13.07.2015-03.04.2025
(Date of order)

L1L.10%, | 1.14.208%-

11.10% | 1.11.305/-

19.12.2015

<1,05,568/- 07.10.2015-03.04.2025
paid on (Date of order)
07.10.2015

1,05,826/- 19.12.2015-03.04.2025
paid on (Datc of order)

11.10% | 21.09.228)-
|

R1,05,827/-
paid on
09.02.2016

09.02.2016-03.04.2025
(Date of order)

11.10% | 21.07.556/-

21,053,600/
paid on
24.11.2016

24.11.2016-03.04.2025
(Date ol order)

11.10% | 198.044/-

L1.10% | 25.40,127/-

paid on
12.03.2018

R0.06,796/- 30.03.2017-03.04.2025
paid on (Date of order)
30.03.2017

114,381 /- 12.03.2018-03.04.2025

(Date of order)

11.10% | 289,744/

Total-

1 328.23.139/-

( R32.52. 561

his legal right of compensation, the complainant i

litigation charges.

Sinee, the complainant has been forced to lile

=3

30 %ﬂ\?

the complaint 1o get

s pranted 330,000/~ as
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The 1ol compensation comes (o 332,52,561/- + 330,000/~ =
132,82,561/- (Rupees Thirty Two Lakhs Eighty Twe Thousand Five Hundred

and Sixty One only).

12, In these terms, the present complaint iy partly allowed, The

respondent is directed 1o Pay an amount of 332.52.561/. 4 230,000/~ =
332,82,561/- (Rupees Thirty Two Lakhs Eighty Two Thousand Five Hundred
and Sixty One only) within 99 days to the complainant, [Firs| stalment is o be
paid within 45 days from the date of uploading of this order and remaining

amount within the next 45 days,

It is further direeted (hat il the payment is not made in the manner
directed within stipulated time, in view of the provisions of Seetion 2(za) of the
Acty 2016, the respondent shall be liable to pay interest on delayed payment as
per the provisions of Rule I5 of the Rules, 2017, 1i]l realization of the (oal

amount,

I3 The present complaint stands disposed of in view ol the above
observations. File be consigned 1o record room ulier uploading of this order on

the website of the Authority,

MAJOR PHALIT SHARMA
ADSJ(Retd.)
ADJUDICATING OFFICER
03.04.2025
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Note: This Judgement cont

ains 32 pages and all the pages
and signed by me,

have been checked

...... ﬁ#ﬁw .
Indu Yaday

---------------------

MAJOR? PIIALI'I'HIMH:‘\*M
Law Associate

ADSJ (Retd.)
ADJUDICATING OFFICER

03.04.2025
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