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Carmplaint Mo, 143 of 20772

ORDER (NADIM AKHTAR-MEMBER)

1. Present complaint has been filed by the complainants on 10.02.2022
under Section 31 of the Real Estate (Regulation & Development) Act,
2016 (for shont Act of 2016) read with Rule 28 of the Haryana Real
Estate  (Regulation & Development) Rules, 2017 for violation or
contravention of the provisions of the Act of 2016 or the Rules and
Regulations made thereunder, wherein, it is inter-alia prescribed that the
promoter shall be responsible to fulfil all the obligations, responsibilitics
and functions towards the allottee as per the terms agreed between them.

NI'T AND PROJECT RELATED DETAILS

2. The particulars of the project, the details of sale consideration, the
amount paid by the complamnant, date of proposed handing over the
possession, delay period, 1f any, have been detailed in the following

table:

H.:\il;. ] P:arti;:ulﬂ rs Eelaﬂs

1 | Name of the [‘JT‘I:EEI:I “Shree  Vardhman  Gardenia™,
Sector-10, Sonipat
2 | Name of the promoter | Shree Vardhman Developers Py,
Lud.
3. | Flat no. T 1004, 10%™ floor, Tower A3
4, Flat arca (Super built | 2145 sq.fl
Areit)
5 Date of buoilder buyer  22.04.2017
agreement
. Due date of offer of 22042018
I posscss10n
Pupe 2 of 35

-



Complaint No. 143 of 2072

7. | Possession  clause  in | "¢ fawse 10 fu)

BRA The construction of the Flal iz likely to
e vompleted within a period of 12
manths. from e dale of asrecmen,
With e grace period of siv months, on
receipt sancliion of bhadlding
Plansirevised | building  plows amd
approvaly of all eomcermed anthorities
iniludimg the Five Service Deptt, | Civil
Aviarign Depiy Pollurion Coidesd
deptt., ax mavy be regquircd  for
commencing aimd . carrving . ol
construction sulject to force majenre,
restrainiy  oF restrictioRs fron any
courtiaushoritics, non ovailabifity of
Duilding  materialy,  disproies with
colraciorsowork foree. ete. ond

circimstances heyond the comirol af
the Campeny and sulbject o Nmely
poyetents by the Flat Buversis). Nao
claim Ay wary dimapes’ compensalion
sherll D apennst the Company i case
wf delay in banding over possession on
st of ey of such recvons ad Hie
poerind af camstruetion sl e decmed
b porrespondinely extended  The
cate af subnritiing appiication o the
concerned | autfiorities for isne of
completion completion’
veenpamcyy parl seclpaney coenificone
af tine Complex o shodl be treated ax the
eheate of completon-of the Flat for ihe
preerpave o thes clerse e enrend,

8. Basic sale | 6091392 45/-

. consideration _

9. |Amount  paid by 6842863
complainant

|10, Offer of possession Given on 19072017

Pope 3ol 35
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Complamt Moo 143 of 20232

B. FACTS OF THE COMPLAINT

3. Complainants made following submissions In their complaint as under:

i. Complainants booked a 4 BHK [lat in the project namely “Shree
Vardhman Gardenia”™ located at Sector-10, Sonipat. The {otal area of
flat is 2060 sq. fect for a consideration of FIR.50,000/- and 10%
amount was payable on or -before [0 March 2017, Complainants had
paid an amount of T1,80,000/- on 18 102016 as booking amount for the
{lat which had been duly acknowledged by the respondent vide receipt
No.11825 dated 19.10.2016. Copy of the receipt dated 19.10.2016 13
annexed as Annexure £-2,

ii. That on 20.01.2017, respondent sent a call notice and mude a demand
for 34,31.325/- apainst the due amount of 34.05,0000-, Copy of call
notice dated 20.01.2017 is snnexed as Annexure C-3. Since the amount
of 21,880,000/~ had already been puid gt the time of booking of the flat,
therefore the complainants paid 24.05,0000 to the respondeat vide
cheque Mo, 751673 dated 28022017, which was acknowledged by the
respondent vide receipt Now 1 1902 dated 01.03.2017. Copy of the receipt
ditedd 01032017 is anvicxed as Annexure C-4,

i On 09.03.2017, another amount of 226,323/~ has been paid 1o the

respondent vide cheque dated 04.032017 which Tinds mention in the
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Complaint No. 143 of 2022

receipt Mo, L1913 dated (9.03 2017 issued by the respondent, copy is
annexed as Annexure (-5,

1v. That later on the respondent unilaterally enbaneed the dwelling unit
area 1o 2145 sq. feet in papers whereas in actoal at site no area has heen
enhanced. It s as such as was offered initially, e, 2060 sq feet, On
22.04.2017. the respondent pave a demund notice to the complainants
thereby enhancing basic pnce of the flat from T58.50,000/- 10
~60.91 392/~ Copy of the letter dated 22.04.20017 is herewith annexed
as Annexure C-6.

v. On 22.042017, builder buyer agreement wias entered into between the
complamants and respondent ‘and & copy of the apréement dated
22.04.2017 15 annexed as Annexure C-7.

vi. That for purchasing the said flat the complainants had applied lor a loan
from the State Bank of India, RACPC, 11, Parlioment Street, New
Delhi and accordingly a loan of WH, 73,000/~ was sanctioned by
RACPEC, State Bank of India, New Delhi, On 25.04.2017, bank officials
visited the site and found that 2050 work at the site was not complete,
Copy of the report given by the bank officials 16 herewith annexed as
Annexure (-3,

vii. That since the respondent had unilaterally enhanced the basic price of
the flat in question, therefore the respondent insisted the complamants

to deposit an amount of 25,226/~ as difference before the next

a22—
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Complaint No. 143-of 2027

installment. On 16.05.2017 complainants deposited 225,226/~ vide
cheque dated 10.05:2017 and recapt No. 12211 dated 16.05.2017
issued by the respondent. Copy of the receipt dated 16052017 is
annexed as Amexure -9,

vil. That on 14.06.2017, the respondent sent a letter in favour of State Bank
of India giving no objection in favour of the complainants 1o mortgags
the above said property. To the utter surprise of the complainants the
respondent i above menticned letter incredsed the consideration price
of the flat o T61.32.842/-. Copy of the letter duted 14.06.2017 is
herewsth annexed as Annéxure C-10.

x. Then tnparite agreement dated 14.06.2017 wits entered into between
the complainants and the respondent in which it was agreed between the
parties that the State Bank of India (SB1) should have the first lien over
the said flat for the due repayment ol the loan which SBI has granted 1o
the complamants. Copy of this agreement dated [4.06.2017 is annexed
as annexure C-11,

x. That on 15.06,2017 the bank released the first installment of loan for
131,44 559" (inclusive of buyer’s sharc) to the respondent. This
transaction has been acknowledged by the respondent vide receipt No,
12470 dated 15062017, copy of the receipt Noo 12470 dated

15062017 15 anncxed as Anncxure C-12.
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Complaint Ng. Ta3of 2022

x. Thal on 03072017 respondent  telephonically  informed  the
complainants that <38, 193/~ was paid less by the bank at the time of
release ol lirst installment of loan and to complete the transaction
another amount of 138,193/~ wus paid to the respondent through bank
chatlan. Copy of the receipt issued by the bank dated 05.07.2017 is
annexed as Annéxure C-13.

XL Un 19.07.2007, the respondent intimated the complainunts o get the
possession of the flat by clearing the outstanding dues of $35.35.925/-
on or before 10th August 2017, Copy of the letter dated 19.07.2017 is
annexed as Annexure C-14. The complainants immediately forwarded
and handed over the demand letter 1ssued by the respondent to the loan
disbursing bank for the payment of next installment to the respondent,

xiil. That on 10.08:2017. the complainants physically visited the site and
found that the concemed wnit A31004 was incomplele and
complainants sent a letter on the same day to the respondent regarding
the same. Copy of the letter dated 10.08.2017 15 annexed as Annexure
C-15;

xiv. On 30.08.2017, the respondent sent a letter to the complainams lor final
pavment of the [lat and they themselves mentioned in it that finishing
work in the flat was yet to be done. Copy of the letter dated 30.08.2017
15 annexed as Annexure C-16, On 30.10.2017, the respondent mtimated
the complamants to pel the possession of the [lat by cleanng the

oD
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Complaing No, 143 of 2022

outstanding dues of $35.35,925/- within 15 days. Copy of the letter
dated 30.10.2017 15 annexed ag Anncxure C-17.

xv. That on [1.11.2017, complainants sent a letter through registered post
to the respondent in which it had been specifically mentioned that the
said unil is incomplete and cven the bank officials visited the site and
[ound the unil was meomplete. Copy of the letter dated 11.11.2017 1s
annexed as Annexure C-18, Un 14,11 2017 the respondent intimaied
the complamants to take the possession of the flat by clearing all the
dues and had themselves stated that all shortcomings will be
done/rectified and internal paint, toilel fittings & fixwres will be
mstalled after the final payment will be done by the complunants: Copy
of letter dated 14.11.2017 is annexed as Annexure C-19.

xvi. Thaton 19.02.2018, the complamants informed the respondent that they
had submitted origmal demand notice 1ssued by the respondent to the
State Bank of India wiath a request to release the remaining amount. On
21.03.2018, the complainants requested the Manager of State Bank of
India to releasc the final loan mwstallment apamst their Home Loan
aceount No.00000036946590781. On 27.07.2018, the complamants
once again requested the Manager of State Bank of India to release the
final loan nstallment apainst their Home Loan. That complainants had
been making continuous requests to the bank' for release of remaining

loan amount. Copies of letters dated 19.02.2018, 21.03.2018, and
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27.07.2018 annexed are annexure as C-20, Ultimately, on 04.08.2018,
~late Bank of India, New Delhi released the second and final loan
mstallment of 322,97 315/- (inclusive of buyer's share) through RTGS
in favour of the respondent. The respondent has duly acknowledped this
payment i receipt Ne, 12957 dated 04.08.2018, Copy of receipt dated
04.08:2018 15 annexed as Annexure C-21,

xvit. That the complainants have paid a total sum of ¥61,16,618- to the
respondent against the cost of the flat bt vet the respondent did nhot
handover the possession of the Nat 1o the complainants. Copy of
payment schedule paid by the complainmts to the respondent is
annexed as Annexure C-22,

xviiic On | 1.08.2018, respondent made a demand of a sum of 216,015,514/~
which 15 totally unethical and wnjustified. Copy of the letter dated
11082018 15 annexed as Annexure C-23.

xix. On 14072020, the respondent demanded 227.61.542/- and other
charges to the tune of Rsd.09500/- thereby making a total of
Rs.31,71.042/ which 15 totally unjustificd. Copy of the letter dated
14072020 15 annexed as Annexure C-24, On 30.11.2020, instead of
handing over the possession of the [lat, respondent asked the
camplainants to deposit Rs.33,44 824 87/- vide letter bearing Refl No.
15597 1o be pard on or before 10th December 2020, Copy of the letier

dated 30.11.2020 is annexed as Annexure C-23.

Page 3 of 35 q:@



Complaint No. 1423 0f 2022

xx. Complainants remitted 37.26,245.87/- demanded as basic + others by
the builder, m which 21,26, 246/- was remitted on 08th December 2020
and 26,00,000/- through RTGS on 3rd February 2021 by way of
bormowing of Gold/Pension loans. Copy of receipts no. 13811 and
13812 dated 04.02.202 | are amnexed as Annexure (-26,

axi, That on 02.032021, complainants requested the respondent to hand
over the possession of the fat and requested 1o waive of all the
accumulated  interests/holding  charges.  On 29.05.2021,  the
complainants  again . requested the respondent to hand over the
possession of the flat and requested to waive of all the sccumulated
mierests’holding charges.

xxii, On 07.10.2021, eomplainants wrote to respondent  for an appeiniment
at their New Dethi office to amicably resolve the outstanding matter of
long-awaited possession of flat A-3/1004 and o obwviate unnecessary
correspondence and avoidable hugation. Copy of the letters dated
02.03:2021, 29.05.2021, and 07102021 are annexed as Amnexure -
I

xxiil, On 02112021, in response o letter dated O7th Ocrober 2021, the
respondent. forwarded the last letter reecived by complainants on
November 2021, demanding a huge amount of 129 58 213.41/- within.
| 5 days with a repeated threat for cancellation of our {lat. Copies of the

ledter dated 0211 2021 15 annexed as Annexure C-28,
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swxiv. That complainants communicated 1o the respondent vide letters dated
15.11.2021 and 22.11.2021 to amicably resolve the matter but the
respondent not even bothered to reply the complainants. Copy of letters
dated 15.11.2021 and 22.11.2021 are annexed as Annexure C-29,

xiv, That the respondent since 19.07.2017 is asking the complamnants to take
over the possession of incomplete flal. Respondent has itsel [ admatted
that the construction and furnishing waork in the flat is mcomplete.
Diespite that being so, the respondent is adamant 1o enhance the price of
flat under the grab of enhanced area, interest and other charges.

xxvi. That the respondent has charged Service Tax (now GST), Value Added
Tax (VAT and TDS. Respondent is alsoasking the complamants 1o
deposit above mentioned taxes which is lotally illegal and arbitrary,
Demand of GST, TDS, taxes and charzes as made by the respondent is
also totally against the mandate of law.

sxvii. That in the present case respondent had made a false offer ol possession
tiy the complainant though at the time of offer, the flat was not ready for
possession, That's why complainants loan disbursing bank did not
celease the second and final istallmicnt of lean, which was released
Jater on at persistent requests of the complainants. There was no delay
on the part of the complainants in making he payment of consideration

of flat, yet the respondent is levying petial interestand penalty and other
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charges upon the complainants. Respondent 15 making tllegal demand

of R29.58.813.41/- beyond sale price of the flat.

C. RELIEFS SOUGHT

4. Complainants sought following reliel:

(i) Allow the present compliant in favour of the complainants and Agaimst
the respondent.

(i) Darect the respondent to withdraw the unreasonable demand notice of
129,58 81341/ which has been sent by the respondent despite of the fct
that there iy no merease in area of the said flat and no prior notice or
intimation was sent to the complumants.

(111) Direct the respondent 1o refund an amount of 27,51,472, 16/~ ulong with
interest (@24% which have been taken in excess than the consideration
pPrice;

(1v) Direct the respondent to pay an mterest of 24% on the amount deposited
for the delay in possession.

(v) To hand over the possession of the said [lal 1o the complainants,

(vi) Direct the respondent to pay an amount of Rs 10,00,000- as
compensation. for mental and physical trauma  suffered by the

complainants.
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(vi1) Direet the respondent to pay an amount of JHO00,000/~ to the
complainants for deficiency in service for indulgmg int unfair trade
practice by the respondent.

{viil) Direct the respondent to pay penalty at the rate of Rs.5 per square feet of
the total super urea of the floor,

(ix) Direct the respondent to pay 32 lakhs as the cost of this litigation.

(x} This Hon'ble Authority may pass any such order or orders #% are deemed
fit and proper in the facts and circumstances of present case and in
mterest ol justice.

D, REPLY SUBMITTED ON BEHALF OF RESPONDENT

5. Respondent had made following submissions in its reply  dated
22032022

1. That the complainants  had read and understoad the terms and conditions
of the Flat Buyer Agreement and sipned the same. The Ilat Buyer
Agreement contained the payment plan in accordance o which the
complainant was to make the due mstallments as specified, That the
payment plan clearly stated at the time of apphication/booking payment
of T1.72.249/- ol the basic sale price (hereinafler BSE), 10% of the BSP
= Service Tax on or before 10.03.2017, 30% of the total BSP Service
Tax on or before 31.05:2017, and 40% of the BSP Stomp Duty Charges
+ Other Charges + Service Tag at the time of offer of Possession was to

be paid respectively. The payment plan was in accordance with the

f
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payment plan prescribed in the said Policy. Alse, the fat buver
agrecement contains the specifications such as description of the structure,

license and building plans granted by DTCP Haryana.

. That a5 per Clause 5(a) of the Flat Buyer Agreement, the tmely payment

of the installments of the basic pnee and other charpes 18 the essence of
the Agreement. That as per clause 5(b} i exceptional circumsiances, the
company may, in theéir sole discretion, condone the delay in payvment by
charging interest at the rate of 24% per annum on the amount in default
but shall not be bound 10 do so.

That as per Clause 6, the complainant had agreed and wndertaken o pay
any municipal tax, property tax. service tax, VAT, GST and/or any
enhancement thercof including but not limited to enhanced development
charges (EDC), or any other tax or charges, the government levies
cluding any fresh meidence of tax or compensation as may be levied,
charged or imposed by the Government of Haryanaw/competent authority/
Central Government, retrospectively or prospectively. Tf such charges ure
increased with retrospective or prospective clieet afier conveyance/sale
decd has been executed, then the Allotee (Complainant) undertakes o

pay the same upon the intmation by the Developer,

iv. That as per clause 11 (b) of the agreement, the date of delivery of

possession of the flat to the Buyer is only on réceipt of the entire amount
due in terms of the agreement and registration ol sale Deed in favour of

Pape 180f 35
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the Buyer. A copy of the flat buver agreement dated 22.04.2017 s
already on record.

That the complainants have 50 far made only a payment of 237,801,109/~
and thereafter the complainants had stopped makmg ol payment as per
the schedule of agreement and suddenly due 10 change of mind, stopped
makimg further payments to the respondent,

In the aforesind facts and circumstances, it s amply clear that the
respondent has neither indulged into any unlinr trade practice nor
committed any deficiency in service. It 15 the complainants only who
breached obligation to make the entire and timely payment ol the
installments and caused losses to the respondent as it kept reserved one
of the flat for the Complainant for a considerable period of nme without.
payment of the agreed instalments, In the real estate projects like the
project in question the development being multi-storied group housing
development, the default in payment committed by even one allotiee
adversely affeet the developmenmt of the other units as. well as the
financial planning, the pace of the project ete. gets adversely affected
thereby causing impediment in the development and overall delay in
delivery of the project.

It is relevant to mention here that from Janoary 2020 onwards things
have started moving out of control of the respondent, A major loree
mgjeure event, situation and arcumstances emerged and oceurred that

e
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made the construction al site¢ impossible for a considerable period of

time, Such events, situalions and circumstances included inter-alia,

e Nationwide lock-down, due 1o the emergence of COVID-19
pandenuc,

o Massive nationwide mugration of labourers from constructions siles (o
their native villages. creating an acute shortage of labourers n the
Project site region,

e Disruption of supply chams for construction materials and. non-
availability of them at construction sites due to Clovid-19 pandemue,

e Ban on non-cssential services which included the real estate and
construciion sector..

o (Closurefrestricted functioning of various offices e private und
public/govemment offices, disrupting the various approvals required
for the real estate projects.

e Resultant in sudden fnancial  distress  financial mnstabilty  and
imhalance,

o These repeated and continuous bans foreed the migrant Tabourers 1o
return 1o their native states/villages creating an acute shortage of
labourers. Due to the said shortage, the construction activity came to
completé Halt and could not resume at full throtile as the whole world

was hit by the Covid-19 pandemic. The unprecedented situation
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created by the Covid-19 pandemic presented vet a grave force majeure
event that brought to halt all activities related o the project including
the construction of réemaining phase, processing of approval files,
procurement of construction related material and movement of labour
force ete,

The Ministry of Home Aflairs, GOT vide s noufication dated 24
March, 2020 bearing no. 40-3/2020-DM-1{A) recognized that [ndia
wis threatened with the spread of Covid-19 pandemic and ordered a
for an mitial period of 21 complete lockdown in the entire country
days which started from March, 25, 2020, By wvirtuc of varipus
subsequent notifications, the Ministry of Tome Affairs, GOL further
extended the lockdown from time to time. Various state governments,
districts including the Government of laryand have also enforced
several strict measures to prevent the spread of Covid-19 pandemic
meludmg imposing curfew, lockdown; restricting all non-cssential
commercial activities.

Even before the: nation could recover fully and properly from: the
impact of the first wave of Covid-19, the second wave hit the entire
country very hard and badly which resulied mn another lockdown from
April 2021 ull June 2021 and further the threat of 3rd wive was

booming at lurge.
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» That apart from every difficultics the possession of the said flat
A3/1004 has been offered to the complainants vide letter dated
19.07. 2007 and 1t had also notify to the complainant through the same
letter that the respondent have received the Oceupancy Certificate
from the DGTCP Haryana, also all the dues that the complumant has
o clear lor taking the possession of the lat and every relevant
information refated to the same has been informed 1o the complainant
through the letter dated 19.07.2017, A copy of the letter dated.
19.07.2017 is annexed hereto as Annexure 2.

viil. That the statement of objeets and reasons as well s the preamble of the
samd Act clearly states that RERA 15 enucted lor clfective consumer
protection and W protect the micrest of consumers in the real estate
sector. RERA 13 not enacted 10 protect the miterest of mvestors. As the
satd Act has not defined the term consumer, therefore, the definition of
consumer as provided under the Consumer Protection Act has to be
refermred for adjudication of the present complaint.

1x. [t 1s submitted that the purpose of the RERA Authonty s to balanee the
interests and protect the nghts of the Key allottees who needs flat for
their dwelling/residential purposes.

x..  [Itis specifically pointed out that the complaunants are defaulter, having
deliberately failed to make the payment of mstallments within the trme

prescribed. It is further stated and an admitted fact by the complainants

T
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themselves that amounts are still pending with the complainants which
has caused financial instability to the respondent in excenting the said
project at the time of COVID-19 pandemic, which itsell” had caused
huge irreparable loss to the respondent as the payment puandschedule as
subimitted by the complainants (vide Annexure-AY itself clearly states
that the complainant had 1o pay the payment as per the payment plan till
December 2019, Therefore, claiming of possession prior to the said
payment plan somewhere shows the wrong intention and malafide
motive of the complainant who in the garb of the presemt complaint
wants to grab the moncy in the form of interest from the respondent.

It was agreed and understood between the parties through para 5(a) of
the flat buyer agreement that in case the payment is not made within
the period stupulated and or the Buyer commits breach of any of the
lerms.and conditions of the agreement, then this agreement shall be
liable 1o be cancelled and the Buyer shall therealler be free 1o deal with
the said premises/flat. The company shall thereafter be free 1o deal with
the said Premises/flat in any manner, whatsoever, at its sole diseretion.
[1n the eventuality of cancellation of the Agreement, the buyer shall also
be liable to reimburse to the company the amount of brokerage paid, if
any, by the company towards the booking of the Flat hy the Buyers, In
any ¢ase all the dues, whatsoever, includimg micrest, 1if any, shall be

payable before taking posscasion of the Flat by the Buyer,
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Complainant 15 secking the relicf from the respondent to withdraw the
demand notice of I295881341- 1w refund of the sum of
27.51.472.1 &~ along with 24% interesl, to pay an interest of 24% on the
amount deposited for the delay in possession, 10 hand over the
possession of the sad flat to the complainants, to pay an amount ¢f
L10,00,000/- o the complainants for deficiency in service for indulging
into unfair trade practice by the respondent, to pay penalty at the rate of
15 per square feet of the total super aréa of the floor. To pay 22 lakhs as
the cost of this Imigabon. The Hon'ble Authority does not have
jurisdiction to decide upon the said reficf thercfore, the present
complaint is liable to be dismissed at threshold on this very ground.
That it was agreed between the parties in agreement dated 22.04,2017
that the arca of the property (flat) is tentative and as per clause 2(a) of
the flat buyer agreement super built area of the flat to be reduced or
mereased corresponding to actual super arca of the flat at the time of
final measurement on completion of the fat. Therelore, the averments
of the complainants that no arca has been enhanced 15 denied and the
complainants have to put strict proof to prove his contentions.

On 19.07.2017, the respondent intimated the complamants to get the
possession of the flat by clearing the outstanding dues on or before 1Uth

august 2007 vide the possession olfer letler dated 19.07.2017,
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xv, That the respondent had intimated to offer the possession of the smd flat
to the complainants in the year 2017 but it was the complamants whao
failed to pay the outstanding payvments,

xvi. As per the clause 6 of the flat buyer agreement that 11 become necessary
o provide for any forther equipment/facilities etc. or there he any
demands of levies by any authonties then the cost of such addihonal
provisions, mstallations, demands of levies, taxed like service tax, turn
over tax, VAT or other faxes miposed by Central and / or State
Govermmment or dny other authorities shall be charged additionally,
proportionate to the area of the Fiat.

E. ARGUMENTS OF LEARNED COUNSEL FOR COMPLAINANT

AND RESPONDENT

6. Lid counsel for the complainants remterated the facis of the comphant
and stated that complamants are secking possession of {lat alongwith
delay imterest. By refeming to the final demand letter dated
021012021, he stated that complainants are not liable o make the
payments as mentioned n the final renuinder Tetter. Complamants are
only liable pay stamp duty and registration charges which are to be
paid on exceution of conveyance deed. Further, respondent offered the
possession of the flat on 19.07.2017, however, complainants refused
to aceepl the said offer of possession being accompanied with illegal
demands and charges. Therefore, complamants did not accept the swd
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offer of possession. On one side respondent had: obtained the
occupation certificate on 02032017, and on the other side,
respondent 15 taking the plea that construction of the project got
affected due o Covid 19 meaning  thereby, respondent tself

contradicting its stand.

- Ld counsel for respondent reiterated the pleadings mentioned in his

reply and stated that all the demunds raised by the respondent are as
per the terms and conditions of the agreement. so all the demands are
vahd and ledged. Regarding the Covid plea, he suted that project of
the respondent is complete m all terms and i in habitahle conditions
as familics are residing there, only one tewer Ad is not complete. As
standard replics are made from the company, therefore said plea is
incorporated i the reply. However, respondent rejeets the sud
submission made 1n the reply that project 1s not complete due 1o

Covid-19 situations.

F. ISSUE FOR ADJUDICATION

.8

The mam issue for adjudication 15 as under:
Whether the complainants are entitled to get posséssion of booked flat

alongwith detay mterest in terms of Scction |18 of RERA Actof 20167
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G. OBRJECTIONS AND OBSERVATIONS BY THE AUTHORITY

4. The Authority has gone through the rival contentions. In laht of the
background of the matter as captured in this order and also the
arguments submitted by both partics, Authority observes us lollows:

a. With regard to objection raised by the respondent regarding
Junisdiction of the Autherty to adjodicale und grant relief of
possession alongwith delay interest. In this regard, Authority
observes that it has territorial as well as subject matter  jurisdiction
to adjudicaté the present complaint.

A. Territorial Jurisdiction:
As per notification no. V92201 7ITCP dated 14.12.2017 issued
by Town and Country Planming Department, the jurisdiction of
Real Estate Regulatory Authority, Panchkula shall be entre
Haryana except Guragram District for all purpose with oflices
situated m Panchkula; In the present case the project in-question
15 situated within the planning area of Sonipat, thereforg, this
Auathority has complete termmtorial jurisdiction to deal with the
present complaint.

E. Subject Matter Jurisdiction
Scction | 1{#)a) of the Act, 2016 provides that the promotcer
shall be responsible 1o the allottecs as per agreemem lor sule.

Scction 11(4)a) is réproduced a3 hereunder;
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Section 1Hidifeal:

Be: responsible. for all obligations, responsibilities and
Junctiony wnder the provisions of this Act or the rudes
and vegulations made therewnder or fo the allotives as
per the agreement Jor sale, ar io the wssociation of
allottees, as the case may be, Gl the convevce of all
the apartments, plots or butldings, ws the case may be, to
the allotees or the common areas to the association of
allottees or the competent authority, as the case meny be,
Section 34-Funcrions of the Authority,

34} of the Act provides to ensure complicnee of the
chligations cast wpon the promoters, the allotices and
the real estate agents under this Act and the rales and
reprilations made thereunder,

In view ol the provisions of the Act of 2016 guoted ghove, the
.-'ullhﬂrlt_j-' has complete junisdiction to decide the complaint
regarding non-compliance of obligations by the premoter feaving
aside compensation which B 1w be decided by Jearned
Adjudicating Officer, if pursued by the complamants a1 o Tater
stage. Therefore, plea of respendent that Authoriy hus no
jurisdietion to decide the complamnt 1% rejected.  Authority
observes: that 1t has territortal as well as subject matter
Jurisdiction to adjudicate the present complamt.
b. With respeet o the objection mised by the respondent  tha
gomplainants  herein are  mvestor, 1t s ohserved  that  the
complainants herein are the allotces/homebuyers who have made o

substanial mvestment Trom their bard camed savings under the
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belief that the promoterireal estate developer will handover
possession of the booked untt in terms of buyer's asrecment dated
22.04.2017 but their bonafide belicf stood shaken when the
promoter failed 1o handover possession of the booked floor til] that
date without any reasonable cause. Complunants have approached
this Authority for possession alongwith delay interést in terms of
provisions of RERA Act, 2006 bemg alletee of respondent-
prometer. As per definition of ‘allottee’ provided in clause 2(d) of
RERA Act, 2016, present complainant is duly covered in il and is
ertitled to file present complaint for secking the relief élaimed by
him. Clause 2(d) of RERA Aet, 2016 is reproduced for reference: -

“Afletee-in relation to o real extare prrogect, means e
prerson fo whom a plet, apartment or building, as the cose
may be, has been allotted, sold fwhether as freehold or
leaschold) or otherwise transferred by the prometer aid
includes the person who subsequently aegquives the suid
allotment through sale, transfer, or athervise bur does
not include a person to Whem such plot, apartiment or
puilding as Hecase may be, is given on reni”.

Complainants have been allotted unit in the project of respondent by
the respondent/promoter itself and said fact is duly reveualéd in
bulder buyer agreement dated 22.04.2017. Also, the definition of
allottee as provided under Section 2 (d) does not distinguish

between  an allottee  whe has been alloited o wmit for
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consumption/scll-utilization or investment purpose: So; the plea of
respondent 10 dismmiss the complaint on the ground that complainant
herein is investor does not hold merit and same is rejected.

10. Admittedly, at no. 1004, 10 foor, in Tower A3 having an approx.
super buill up area of 21435 sg.1t was allotted ' complainants in the
project namely; “Shree Vardhman  Gardenia®; the builder  bhuver
agreement was executed  on 220420017, As per pleadings of
complainams, complainants had paid an amount of F68.42.863/-
agamst the basic sale price of 260,91 392/ Contention of the
complainants that at the time of booking area of flat was 2050 sq. it
which, later on respondent arbitranily increased the area te 2145 sq.ft.,
does not hold good as both the parties agreed and signed the builder
buyer agreement dated 22.04.2017 and as per builder buyer agreement
agreed arca of flat 15 2145 sq.ft. It is also not a disputed [act that
respondent had received the eceupation certificate from the concerned
department on 02.03.2017. Thereafter, respondent had 1ssued offer of
possession of the concerned [lat 1o the complaimants on 19.07.2017
aleng with statement of accounts, [t is o well settled law that offer of
possession accompanied with octupation certilicate 1s valid offer of
POSSESSI0IL

11, Now the issne which remains 15 that complumants bad nol accepled
the offer of passession as said offer of possession sccompumed with
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illgal demands and arbitrary charges. Authonty observes: that
respondent issued offer of possession dated 19.07.2017 to the
compluinants along with demand of 235.35,925.07/~ which was to be
paid on or before 10.08.2007. After issuing of the offer of possession,
complamants visited the ffat and found that completion work will take
2 more months and sent a letter dated 10,08.2017 to the respondent in
this regard. Contents of said letter are as follows: “...the remaining
paveent of concerned wnit is likely 1o be paid subject 1o completion
state-of dwelling Unir A3/A004. On physical verification it wis Joainned
that the concerned dwelling Unit A31004 niay take aore than 2
manths from completion as on date. Being o defence officer | am
lighle to intimate the real facts tormy depavtment abowt completion of
ibid dwelling Unit and transactions made by me from e to e in
regard fo immovable property.” Therealler, respondent issued letters
dated 30.08.2017, 30102017 and 141012017 requesting  the
complainants to pay the outstanding dues apainst the flar and all the
shorteomings in the flat will be dotie by the respondent onee complete
payments are made by the complainants, Thereafler complainants
requested the bank officials of SB1 vide letters dated 19022018,
21.03.2018 and 22.07.201% w disburse the loan amount against the

flat. In compliance of same; loan amount of 22297315/ wiy
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disbursed by the bank and respondent issued the receipl dated

(4.08. 2018 with regard to the said amount.

JAgain respondent sent reminder dated 14.07 2020 demanding total

outstanding due of T31.71.042/-. Another reminder duted 30,1 12020,
demanding  dues of 334482487~ 10 be paid on or before
[0,12.2020. Complanants paid an amount of 37.26,240/- and receipts
dated 04022021 were ssucd by the respondent. Final rennnder dated
02.11.2021 was 1ssued by the respondenl o the complimants
demanding T29.58,813.41/- mentionmg the details of amount like
holding charges, mamtenance charges, [FMs et Sequence ol these
events clearly reveals that though the complamants dispated offer of
possession dated 19.07.2017 but substantizl payment of £30,23.561/-
was made by them after offer of possession ull the filing of the present
complaint. This conduct of the complainants shows that complainants
were always teady 1o take the possession of the flal but were not
satisficd with the demands raised with olfer of possession. However,
to save themselves from cancellation of unit, complunams made
payments which according to them were justified.  That means the
offer of possession dated 19.07.2017 issued by the respondenm was not
completely acceptable to the complainants  as some demands raised

were nol acceptablie fo the complainams,
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13. Mow the issue which needs to be adjudicated s whethir the demands
raised by the respondent in final reminder dated 02.11.2021 were
ilegal and unjustified? In this regard, during the course of hearing, 1d
counsel for compluinants referred to the demands rmsed with {inal
reminder letter dated 02.11.2021 stating that demands of stamp duty
and registration charges are only payable and all other demunds are
ot justified. On the other hand, Ld eounsel for respondent referred to
the final statement of account and stated that all the demands are
ratsed as perterms and conditions of the builder buver agréement, Al
this stage, Authority deéems it [t to adjudicate on each of the
demands/charges by referring to the findl reminder dated 02.11.2021.
Demands regarding interest and holding charges: Authority
observes that the offer of possession wis issued 1o complainanis on
19.07.2017 and agamst said offer, complainanis have already made
substantial paymems of 230235361/~ 1l the filing of the present
complamlt. Respondent vide final reminder dated 02.11.2021 had
raised demand of interest of T13 84.814.07/- {(T11.78.446:25 4 GSThe
18%-22,06,367.82/-) and holding charges of 26,435,430, 50/-
(35.46,975/- + T98455/-). No justification of any sort has been
provided by respondent as 1o how said [gure 15 arrived at and on what
basis said amoum has been charged/raised 1wwards complainants. It 1s
pertinent to mention here that interest and holding charpes togethier are

Yod”
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Rs 20 lacs approximately out of 1otal demand of By 29 laes, Majority
of amount is charged/raised by respondent on these accounts without
clarifying/ustifying the same. 11 15 not disputed that complainants had
not accepted the possession ull date. However, demands raised with
offer of possession have been settled by the complainamts-as per their
acknowledgement and for the remaining disputed demands they have
challenged the offer and final demand notice 02,11.2021 vide present
complaint.  Authority deals with cases in summary  manner so
documentary evidences are required in support of each of the cluim
made by the parties. In absence of documentary evidence and requisiie
Justification, these charges cannot be imposed upon the complainants.
For holding charges, reliamce is pliced wpon judgement dated
15.03.2022 passed by lon'ble Real Estate Appellate Tribunal,
Chandigarh n. Appeal no. 2992020 titled as Enthar MGF  Land
Linuted: vs Vinay Naik.

“Regarding holding charges, the How'ble National Consumer
Disputes Redressal Commission, New Dellii ifor short. 21 Appead
No: 299 af 2020 ‘NCDRC) in Consumer Case No. 351 of 2013,
Capital Greens Flat Buyer Associations and others ve. DLE
Ulniversal Lid. and another has held ax under: V' Ax far as holding
charges are concerned, the developer living received the sale
consideration has nething to fose by holding possession of e
adlotted flat except that it would be reguived 1o waintoin the
apariment. Therefore, the holding charges will not be pavable 1o
the developer. Even in a case where the possession s been
diclerved on aceount of the allonee having nor paid e entive sale
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constderation, the developer shall mot be entitled 1o any holdine
charges throwgh it would be entiiled (o mterest for the period the
payment is delaved " The Hon'be Supreme Court of halia in
Civil Appeal Nos. 3864-3889 of 2020 titled as “DLE Heome
Developers Ltd  (Earlive Known as DLE Universal Trd) and
another vs. Capiteal Greens Flat Buvers Associatton Fie, e ™
furs wphedd that ahove sqid findings recarding nolding ehiarees of
the Hon'ble NCDRC In view aof the above the appellant is not
entitled 1o any holding charges owever, e appalleaet s
allowed to charge maintenance charges i accordance with
provisions in the agreement and as per faw, In case of any
dispute regarding maintenance charses, cither periycis et lherty
to elaim relief by filing a fresh complaing.

Therefore, 1t 15 not justified on the part of the respondent to IMPse
nterest and holding charges'on complainant, Similarly, GST on these
charges commot be levied as charges jisell are not justificd. There is
ne occasion with respondent to elaim payment of GST on (hese
charges.

IEMS: In clause 3 (3) (ix) of builder buyer agrecment, it is
mentioned that Interest Free Maintenance security Deposit is payable
to the company/nominee of the company-as mentioned m clause 23
However, said ¢lause 2(3) is not present in the builder buyer
agreement signed by the parties, lence, Authority cannot adjudicate
upon the amount of IFMS.

Maintenance charges: As per clause 16 (a) of the builder huver

pgreement, buyer/complainants undertakes und pgrecs fo execute a
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separate agreement with maintenance agency.  Buyer/complamants
shall pay such charges for the {irst one yvear in advance from the date
of offer of pessession of the flat; Thercalter, such charges shall be
paid quarterly, So, complamants. are liable to pay  the charges woe
from execution of maintenance agreement As such no mamlenance
agreement 18 placed on record by either of the party and hence
Authority cannot adjudicate on this issue.

stamp Duty and HRegistration amount: As per clause 12(¢) of
butlder buyer agreement, all cost on account of stamp  duty,
registription fee and other miscellancous expenses for excemtion and
registration of sale deed of flat shall be borne and paid by the buyer.
Therelyre, complamants are liable to pay the said charses at the thine
of execution of conveyance deed.

14, As per clause (i) of reliefs souglt, complainunts are secking refmd
of L7531 472 16/~ alongwith imerest. Complmnants' no where i ther
pleadings have mentiened as 1o how complamants are secking retund
of sad amount. During the course ol heanng - also, complamants
simply stated that complimants. bad already pand an amoumt of
+08,42 863/~ over-and above the basic price, therefore, complaimants
arg secking refund of 27,51, 472 16/-. Complainants have not been able
to prove on record as o why alleged amount s not payable, Hence, no

direction is passed against said relief,
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15, Further, as per clause (iv) of the reliefs, complamants -are secking
delay possession charges @ 24% on the-amount deposited with  the
respondent. In this regard, Authorily observes that as per clause 1(4a),
construction of the flat was to be completed within period o 12
months {rom the date of execution of agrecnient along with prace.
period of 6 months on receipt of sanction of building plansfrevised
plans and approval of concemned uuthoritics, ete.  In present case,
deemed date of possession comes 1o 220042018 (12months).
However, facts remains that réspondent had offered possession of flal
on 19072017 alongwith statement of accoum and that wo after
receiving occupation certificate on 02.03.2017, Therefore, there is no
delay on the part of respendent in offéring the possession of fat,
Henee, no delay imterest can be granted to the complamants.

L Reliefs under clause (v}, (viil) were neither argued nor pressed upon,
henee, no direction 1s passed agamst smd reliefs.

17 Complainants are secking compensation of 2 10,00.000/- on account
of mental and physical trauma and 22.00,000/- as cost of htigation. 1t
is observed that Hon'ble Supreme Court of India in Civil Appeal Nos,
G7435-6749 of 2027 titled as “M/s Newtech Promoters and Developers
Pel. Led, Vs State of ULP, & ors.™ (supra,), has held that an allottee s
eatitled to claim compensation & litigation charecs under Sections 12,

14, 1¥ and Section 19 which is to be decided by the leamned

b
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Adjudicating Officer as per section 71 and the guantumt of
compensation & litigation expense shall he adjudeed by the leamed
adjudicating Officer having due regard to the fctors mentioned in
Section 72, The adjudicating officer has exclusive Jurisdiction to degl
with the complaints in respect of compensation- & legal expenses.
[herefore, the complainants are advised 1o approach the Adjudicating
Officer forseeking the relielof litipation ex penses.

H. DIRECTIONS OF THE AUTHORITY

L8.Henee, the Authority hereby passes this order and 1ssues followmy
directions under Section 37 of the A¢l to ensure compliance of
abligation cast upon the promoter 48 per the function enitrusted 1o (he

Autherity under Section 34(f) of the Act ol 2016

(i) Respondent is directed to give physical porssession of Hat with
ssuance  fresh statement of aceount  in térms of dforesaid
order within 30 days from uploading of order, Complainant are
directed to make payments in sceordance of statement of
account  and pel the conveyance deed excouted Trom the
respondent within next 90 days.

(i} Complainants will remain Hable o pay balance consideration

amotnt 10 the respondent at the time of possession offered to
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(iii) The rate of imtercst chargeable frone the allofgee hy the
promoter, in case of default shall be charged at the preseribed
rate, 1.e, 11.10% by the respondent! Promoter which is the
same rate of interest which the promoter shall be Tiable 1o pay
Lo the allotecs.

Disposed off. File be consigned 1o record room aller uploading of the

order on the website of the Authority.

CHANDER SHEKHAR NADIM AKHTAR
IMEMEBER] IMEMBER|
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