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HARERA

% GURUGRAM |

The present complaint dated
complainant/allottee under; sectia
Development) Act, 2016 (in sho
Haryana Real Estate [Regulalation d
the Rules) for violation of sTectior
alia prescribed that the prqmuter

responsibilities and functions as |

Complaint No. 4951 of 2023

25.10.2023 has been filed by the
in 31 of the Real Estate (Regulation and
rt, the Act) read with rule 28 of the
nd Development) Rules, 2017 (in short,
1 11(4)(a) of the Act wherein it is inter
shall be responsible for all obligations,

orovided under the provision of the Act

or the Rules and regulatmsz made there under or to the allottees as per

the agreement for sale executed ir

Unit and project related d!atails"

.p"

1
The particulars of the p;bject,

!
amount paid by the complainan
possession and delay period, if a

tabular form:
|

tt&rs#.'
G

J

rthe dqﬁaiis of sale consideration, the

I
t, date of prupused handing over the
Py, hay

S. | Particulars neﬂls
(No._ | Ll NI TR A VL )
1. | Name and location of the "CENTRA ONE", Sector-61, Gurugram,
project | Har}*ana
2. | Project area ? A |j Wﬁ acres
3. | Nature of Project | Commercial colony
4. | DTCP license no. and|2770f2007 dated 17.12.2007
| validity status Valid upto 16.12.2019
| 5. | Name of Licensee | M/s Sai Expo Overseas Pvt. Ltd.
6. | Rera registered/  not | Registered
registered and validity | 28 of 223 dated 30.01.2023
. |status | | | Valid upto 31.10.2023 B
i 7. | Unit No. $-36, 2™ Floor
L L i (As per page no.31 of complaint)
8. | Unitarea admeasuring 532 sq. ft. (super area)
_ | (As per page no.31 of complaint)

/
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B.

HAR ERA_ Complaint No. 4951 of 2023
S GURUGRAM
9. | Allotment letter 21.10.2010 ,
(As per page no.31 of complaint) |
10, Date of execution of|29.11.2011 j
buyer’s agreement (As per page no.43 of complaint)
11.| Addendum to buyer's| 03.04.2014
agreement | (As per page no.72 of complaint)
12.| Possession clause 2 Possession.
2.1 The possession of the said premises shall be
endeavored to be delivered to the intending
purchaser by 31.12.2011, however, subject to
clause 9 herein and strict adherence to the terms
and |conditions of this Agreement by the
Intending Purchaser. The Intending Seller shall
|| give WNotice of possession to the Intending
‘ b wpp‘!%%ver with regard to the date of handing
} \aver of possession, and in the event the Intending
i T' i Furaf@ser fails to accept and take the possession
| ! of thcq said Premises on such Date specified in the
, notice the Intending Purchaser shall be deemed
' | to bel custodian of the said Premises from the
date indicated in the notice of possession and the
said premises shall remain at the risk and cost of
Intending Purchaser.
i 1ll \ (As per page no.49 of complaint)
13. Due date of pos&essﬂ:n 31.12.2011
(As mentioned in possession clause at
page no.49 of complaint.)
14.| Total Sale Consideration | | Rs:26,86,600 /=
A I O I [ W ¥ || (As per page no.46 of complaint)
15. Amount paid | by | Rs.26,73,052 /-
complainant (As per SOA dated 27.08.2018 at page
| _ 1l 1| no.75 of complaint)
16, Assured return paid by | Rs.7,84,512/-
respondent (As per SOA dated 27.08.2018 at page no.
_ Ul 75 of complaint)
17. I 09.10.2018
| Occupation Certificate || (as per page n.98 of repl 4
18 04.12.2018

Facts of the complaint:

| Offer of possession

(As per page no.100 of reply)

%
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L.

IV.

IR [
. HARERA Complaint No. 4951 of 2023

&> GURUGRAM

The complainant has made 41& following submissions in the complaint:

. That the respondent no.1 is the promoter /collaborator on whose name

the project in question "Centra One" is registered vide registration no.
28 of 2023 dated 30.01.2023. The respondent no. 3 is the promoter no.1
of the project. The respondent no.2 is a sister concern company of
respondent no.3 with whom the complainant had entered into the
agreement for sale. |

That the respondent companies under the guise of being a reputed
builder and developer has perfected a system through organized tools
and techniques to cheat and defraud the unsuspecting, innocent and
gullible public at large. The respondents advertised their project
extensively through adverﬂiseme}:\ts.

The complainants were allured by an enamoured advertisement of the
respondents and believing the respondents in utter good faith, the
complainant was duped o;f his hard-earned monies which they saved
from bonafide resources.

That in the year 2005@-2006 the complainant, approached the

the respondents located in Faridabad and the same was allotted to the

respondents to buy a cuml;nercjl unit in one of the ongoing projects of
complainant after paying Rs.10,06,250/- to the respondents. However,
the respondents aband:tfrned the said faridabad project before
completion for the reasons best known to himself and offered a new
unit in the present project ie, "Centra One" situated at Sector-61,
Gurgaon. The respondents further assured that the advance payment

made by the complainant would be duly adjusted.

Page 4 of 29
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D GURUGRAM

Complaint No. 4951 of 2023

V. That vide its Allotment cum Demand Letter dated 21.10.2010, the

respondents allotted a commercial unit bearing no. S-36, second floor,

admeasuring 532 sq.ft. and fu

r raised a demand of Rs.9,64,523/-

V1. The respondents kept alzn raiTing demands for advance payments

|
without duly executing any agre

sum of Rs.15,83,416/-.
VIl. That to dupe the mmplainan

rment and the complainant paid a total

their nefarious net, the respondent

even executed a Space Eu er Agreement between M/s Anjali Promoters

& Developers Pvt Limited and the complainant dated 29.11.2011 after

extracting 85% of the consideration amount from the complainant. The

respondents created a false belief that the project shall be completed in

time bound manner and in thr garb of this agreement persistently
ey

raised demands, due to which

money from the complainant.

were able to extract huge amount of

VIIL. That the respondents were liable to hand over possession of the unit

before 31.12.2011. As per|Clause-2.1 of the Space Buyer Agreement.

"The possession of the said premisesshall be endeavoured to be delivered to

the intending Purchﬂ*er by 3

herein and strict adherence t

the Intending Purchaser.
IX. That in the meantime, an Adde

was executed between the comy
was mutually agreed bet!.%:een t
project, the respondentsisha]l
consultant arrange for the unit te
X. As per Clause 5 of the said Adde

arrange for leasing out the sa

1" December 2011, however, subject to clause 9
o the term and conditions of the Agreement by

ndum to the Space Buyer’s Agreement
lainant and the respondents wherein it
he parties that after completion of the
either directly or through a property
b be leased out to a third party.

ndum, the respondents were liable to to

id unit at the then prevailing market
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=2, GURUGRAM

XL

XIL.

XII1.

XIV.

|
|

. HARERA i Complaint No. 4951 of 2023
|

conditions, but not at a rat:e less than Rs.50/- per sq. ft., subject to Force
Majeure. '

Thereafter, on 2?.08.20]58 the respondents sent the statement of
Account to the cnmplaina}nt. sthing that the total cost of the unit is
Rs.32,27,426.76/- and a su;m of Rs.26,73,052.00/- has already been paid
by the complainant. However, the complainant was shocked and to find
that the respondents changed t:L unit from SF-36, to SF-37, without any
prior intimation or cunsen:t of th% complainant.

Furthermore, it is submittled that from 03.04.2014 till 27.08.2018, the
builder was liable to pay assured returns to the tune of Rs.18,73,441/-
out of which the builder had paid only a sum of Rs.7,84,512/- and the
sum of Rs.10,88,929/- is still dug, as per the said Statement of Account.
It is submitted that the as‘lsured eturns are still accruing as the builder
has not yet handed over the possession of the unit to the complainant.
That after a delay of 7 years, on 04.12.2018, the respondents sent an
offer of possession letter to the complainant for unit no. SF-37 on
second floor admeasuringi!iﬁﬁ sq.ft. The respondents had arbitrarily not
only changed the unit ani:l its Tmensians but had also levied several
additional costs & charglhs without giving any justified reasons or
acquiring the consent of t]:IE complainant, which is completely arbitrary
in nature and against the provisions of the Real Estate (Regulation &
Development) Act 2016. |
That the respondents e;-@tracted more than 85% amount which is
unilateral, arbitrary and ;iliegal before the execution of the Buyer's
Agreement. That respondents with an intention to extract money from
allottees, devised a payment plan under which it linked 90% amount for

raising the super structure only,

v
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_ HARERA i Complaint No. 4951 of 2023
2. GURUGRAM

XV. That the complainant had|i visited the project site several times and
found that the respondents/builder had not carried out the

development work as pe% the planned schedule, even after 13 years

since its commencement. The prr:ject appeared to be abandoned and no

development work is being carried out.
XVL It is further submitted that th

respondents have been continuously
sending invoices of maintenance services charges to the complainant,
however, the complainant's unit|is still incomplete and the respondents
have not yet offered the possession to the complainant's. Thus,
imposing maintenance r:h;Trges n the complainant is absolutely illegal,
arbitrary and unilateral.
C. Relief sought by the complainant: |f
4. The complainant has sought :I"nlln ing rélief[s]:-
i. Direct the respondents to complete the project and handover the
physical possession of ithe nit with all the basic amenities as
mentioned in the brochure.
ii.  Direct the respondents to pay delay possession charges on the amount
paid with interest @18% per annum from 31.12.2011 till the handing

over of possession.

iii.  Direct the respondents ta pay the outstanding assured returns.

iv. Direct the respondents tr;) provide legal offer of possession of the unit
allotted bearing no. S-36 as per the Space Buyer’'s Agreement because
the respondents have sent offer of possession of unit S-37.

v, Direct the respondents to quash the illegal charges of electrification,
STP, fire fighting, power back u ::cliargp.-s etc.

W
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HARERA | Complaint No. 4951 of 2023

% GURUGRAM

vi. Direct the respondent to quash the illegal demand of increased super

area without increasing the carpet area of the or in the building plan.
vii. Direct the respnndentsf to |quash the enhanced EDC charges
Rs,80,693/- without ]us#ﬁcat‘um and out of the scope of the Space

Buyer Agreement. |

vili. Restrain the respondents from raising any demand on account of
[

advance maintenance without handing over the physical possession of
the unit and maintenance charges shall be charged as the addendum
agreement signed between the parties.

Vide the proceedings dated 01.02.2024, 28.02.2024, and 10.04.2024, the
counsel for respondent no. 2 appeared, whereas none appeared on behalf of
respondent no. lie, M/s. Cm_.jntryv\lide Promoters & Developers Pvt. Ltd.,
and respondent no. 3 i.e,, M/s. Sai Expo Overseas Pvt. Ltd. On 22.05.2024, the
counsel for respondent no. 2 spbmit ed a reply, and a cost of Rs. 15,000/-
was imposed on respondent no. 2. The reply was taken on record subject to
the condition that it shall not be considered unless the said cost is paid. On
29.05.2024, the counsel for respondent no. 2 paid the cost of Rs. 15,000/-.
Despite due notice, responden;ls no.|1 and no. 3 failed to appear or file a
reply to the complaint. Consequently, respondents no. 1 and no. 3 are
proceeded against ex-parte.

Reply by respondent no. 2 i.;%., M/s. Anjali Promoters & Developers Pvt.
Ltd. :

6. The respondent no.2 by way c_}'fwrirl}en reply made following submissions.

l. That the complainant being inter'ested in the group housing project of
the respondent known under the name and style of “"CENTRA ONE"
located at Sector 61, Gurugram, Haryana applied for the allotment of the
unit vide an application form dated 25.12.2008.

f
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I1.

=% GURUGRAM

1.

HARERA Complaint No. 4951 of 2023

That pursuant to booking in the said project, a tentative unit bearing
number S-36 located on second floor, tentatively admeasuring 532 sq.
ft. was allotted to the |comp ainant vide Allotment Letter dated
21.10.2010. That the complainant consciously and wilfully opted for

“Construction Linked Paernt an” as per his choice for remittance of

the sale consideration for the old unit in question.

That after the allotment nil’ the ald unit in favour of the complainant, a
Flat Buyer's Agreement da'ted 20.11. 2&11 was duly executed between
the complainant and the respo dent |lt is imperative to note at this
stage that the old unit allntted to thie complainant was tentative in
nature and was subject tqlr:han e and ;Fhe said fact was acknowledged
by the complainant durihg I:hl- exatﬁtmn of the Agreement dated
29.11.2011. The relevant Clause | nf the Agreement is reiterated
hereunder for the ready relference:

“The Intending Purﬂmser is\aware of the fact that the Intending Seller is in
the process of developing ithe said Complex on the said Land, and in
pursuance thereaf'it | undgg@.gd.#ﬂﬁ agreed by the Intending Purchaser

that the Floor Plans, locatlon ofthe said Premises and its Super Area are
tentative and subiect to change”

. Moreover, the cnmplainalilt vide letter requested the respondent to

change the old unit from Gmun Floor to Second Floor due to financial
burden and failure of the nt'to pay the outstanding dues. The
relevant para is rmterated ereunder:

“I' have uppfwd ;ur a retail space in Centra One on Ground Floor,
due to fi num:m.‘ bu den | am not in position to continue the same,
since rate ¢f second floor is less then the ground floor kindly
change my allotment from Ground Floor to Second Floor.

The agreed sale price be reduced accordingly for Second Floor.”

That the complainant had tried to misled this Authority by concealing

true and actual facts of the present matter. It is most humbly submitted
[

J/
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HARERA
& GURUGRAM

that although the respondfent w
assured returns to the compla

complainant from the dat:é of bo

Complaint No. 4951 of 2023

as not under any obligation to pay any
iinant, he had paid the same to the
oking of the old unit. That till date, the

respondent had paid an amount of Rs,18,58,649/- by way of assured

returns. The details of the assur

reproduced hereunder:

“Rs. 58,825/-
2. | 501077 1 a;uazmﬁ Rs. 72,133/-
3. | 501075 “15‘.1}9.2111? h Rs. 72,133/-
4. | 501287 | 21422012 . Rs.72925/- | |
5. | 599925 i u"ﬁi&nﬁ# T [Re. 72925/
6. | 600031 10.05,2013 T"' ST 71,536/ -
7. | 899727 | 113.08.2013 Rs. 72,330/
8. | 783236 i 2972015 Rs. 73,125/-
o Tos0m | za?’ﬁifﬁ?g‘ i 73125/
10. | 872947 | D.'.".LIJE'.‘E{!'IE’T Rs. 1,43,689/-
" 11 |DEMANDAD || | 260320187 T Rs 1075903
| |
' TOTAL PAID Rs. 18,58,649/-
=il L~

VI. That the due date of offer

of the Agreement was 31.1

circumstances,

intervent

purchaser(s) making all

complying with the terms

w— |

ion of

authorities and

and canditions of this agreement.

ed returns paid by the respondent are

of possession of the old unit, as per clause 2.1
2.2011 subject however, to the force majeure
statutory
payments within the stipulated period and

the

Page 10 0f 29
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f HARERA

Complaint No. 4951 of 2023

VIL. That the due date of delivery of the old unit was subjective in nature

VIIL

1X.

and was dependent on the Force Majeure circumstances and the

|
Purchaser/allottee complying with all the terms and conditions of the

Agreement along with timely payments of instalments of sale

consideration.

That it is most humbly submitted that the construction of the old unit
[

was hampered due to and was

subject to the happening of the force

, .|
majeure and other clrcumstancu_s beyﬂnd the control of the company,

|
the benefit of which is -buum s

accordance with clause 9 of|the

'l
|
“ The Intending Seger 5

hereunder:

delay in per, any
in this A_gr’esment, if such
by an act of God, fi j‘ re, flood,
acts, sabotage, or gen

{ ~given to the Respondent in

reement, which is reiterated

I not beheld responsible or liable for failure or
its aMiyaﬂans orundertakings as provided for
performance is prevented, delayed or hindered

civil cammotion, war, riot, explosion, terrorist
ral shortage of energy, labour, equipment,

facilities, matermr-' or supplies, failure of transportation, strike, lock-outs,
action of .fabour union, \change lof Law, action/change of palicies of
Government, dela ‘on pai ofori ention of Statutory Authorities like
DTCP or the an: orities. ar. u other cause not within the
reasonable control of thf' - Inter er In such cases, the period in
question shall automatically stan e:rtendad for the period of disruption

caused by such aieran
circumstance (§)"

At this stage, it is categorical to
majeure events includin | but |
material due to various orders

and National Green Tribﬂna] t
brick kilns, regulation of the co

the judicial authorities in N
conditions, restrictions on usag

development and implementa
|

arcurrence or continuance of Force Majeure

ote that respondent faced certain force
1ot limited to non-availability of raw
f Hon'ble Punjab & Haryana High Court
ereby regulating the mining activities,
truction and development activities by
R on account of the environmental
» of water, etc. It is to be noted that the
tion of the said Project have been

Page 11 of 29
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XI1.

HARERA
&b GURUGRAM

hindered on account of s

[

authorities/forums/courts,

offer of possession. |

beyond the power and control o

of orders by the statutory aut

|
hereinabove come within the me

Thus, the respondent has Iiaeen !

power and control from undertz

veral

befor

That a period of 166 days 'Lm'ere i

Complaint No. 4951 of 2023

orders/directions passed by various

e passing of the subjective due date of

ronsumed on account of circumstances
f the respondent, owing to the passing
horities. All the circumstances stated
aning of force majeure, as stated above.
rr&menmcl by circumstances beyond its

ing th‘E implementation of the project

during the time-period mdfcated above and therefore the same is not to
be taken into reckoning while co putinF the period of 42 months as has
been provided in the. ﬁgreﬁmenﬁ |*'

That all these c1rcumstaqces come wlthln the purview of the force
majeure clause and hence allow|a reasonable time to the respondent-
builder. That it must also !l:!ie noted that the respondent had the right to
suspend the cﬂnstl‘u.,f.‘tlan e 5Lprn}€ct upon happening of
circumstances beyond the Lzuntr I af ﬁié complainant as per Clause 9 of

the Agreement. Hewever, despite all the hardships faced by the

i

| .
" not suspend the construction and

respondent, the respondent di

managed to keep the p'r_tljeitl: afloat through all the adversities.

That the due date of nﬁé‘rr of

iﬁssessinn was also dependent on the

timely payment by the complainant, which, the complainant failed to do.

The demands were raised as p
despite the same, the cum?laina
old unit. That the total sale

Rs.37,48,954.52/- out of whig

payment of Rs.26.73,052 /-

er the agreed payment plan however,
nt has delayed the payment against the
consideration of the old unit was

h the complainant had only made

Page 12 of 29
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XIV.

XV.

| ’-l_AR_E___Rg Complaint No. 4951 of 2023
% GURUGRAM

It is submitted that various demand letters were raised as per the

agreed payment plan however, the complainant had continuously

delayed in making the due payments, upon which, various payment
request letters and reminder notices were also served to the

complainant from time to time. That the bonafide of the respondent is

also essential to be highliTted at this instance, who had served request

letters at every stage in case of npn-payment.

nds/ nders’ FIT T A8
1 Faymet ﬁmrmﬂ - } I. I 31:.{}5.['.'10
2 ' Payment Ri!;éi?t _I_:_L_ _ 17.08.2011
3. Pa}meqtlﬂﬁiib\%:lpt"dﬂ-i h%?“ " | 08.10.2011
4. | Payment RéE;Eipt i 117102011
| é.'.'ﬁymm Receipt 1| 22052013 | |
6. | Demandletter | | | " |30.082012
AW
LAt
That even after various difficultjes facilifd' by the respondent due to the

Force Majeure circumstar ces
like the cumplain;nt, tl e r' punient was able to complete the
ined the Occupation Certificate for the
project on 09.10.2018. That after obtaining the Occupation Certificate
e respondent had lawfully offered the

: |
possession of the unit to the complainant on 04.12.2018.

" d’glt}r in payments by the allottees
construction of the unit and ob
from the concerned authaorities,

That the old unit was tentjﬁve in nature as per the Agreement executed
between the Parties, and hence, with the completion in the construction

of the Project, the Unit wa& finalised and the final unit stood to be S - 37

Page 13 of 29




HARERA

&2, GURUGRAM

admeasuring Super Area 5

within the permissible limits of
|

under Clause | and Clause 1.2 b

<
The relevant Clause 1.2 is reitera

“The Site Plan, Building Plan
area mentioned in this ag
during completion of constr

56 sq.

Complaint No. 4951 of 2023

ft.. That the increase in area is not only
increase as agreed between the parties
ut also as per Model RERA Agreement.

ted hereunder:

Floor Plan of the said Premises and it's super
eement are tentative and subject to change
ction of the said Complex and confirmation by

the Intending Seller after accounting for changes, if any, on the date of

possession, The final and co
Deed that shall be executed
this Agreement.”

That it is imperative to note tha
of the Agreement dated 29.11.2

XVI.

including but not Iimitﬁd to

Maintenance Charges, $lectﬁ'
charges and any other charges
Service Provider may demand fi
the Basic Sales Price**df-'th'?é unit.

XVII. Hence, all the charges fzharg__,_'

irmed areas shall be incorporated in the Sale
pon fu.{ﬁ.‘menc of the terms and conditions of

the cq’mplamant during the execution
11, agﬁeed to pay the following charges
Déﬁﬁd’pmenf Charges, Interest Free
mninﬁctiun charges, Administrative
hich !#1& respondent and Maintenance
r any additional services in addition to

by the respondent in the Offer Of

possession dated 04.12. 2&18 were -valii:t% charges which the complainant

is under an obligatien to remit
Agreement dated 29.11.2011.

XVIIL. That all the claims “put| forth

complaint are wrong an4 friva

liable to be dismissed.

in favour of the respondent as per the

ui"h

. W

by the complainant in the present

lous. Hence, the present complaint is

Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dispute.

the basis of these undisputed dog¢

parties.

Hence, the complaint can be decided on

uments and submission made by the

Page 14 of 29
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HARERA

@B GURUGRAM

E. Jurisdiction of the authority:

8.
jurisdiction to adjudicate the pr
below.

E. | Territorial jurisdiction

9. As per notification no. 1/92/2017-
and Country Planning Départlflf
Regulatory Authority, Gurugram s

purpose with offices situated in

Complaint No. 4951 of 2023

The Authority observes that it hrs territorial as well as subject matter

sent complaint for the reasons given

1TCP dated 14.12.2017 issued by Town
ient, \the jurisdiction of Real Estate

hall bd entire Gurugram District for all

10.

11,

Gur_ubram. In the present case, the

8 .
roject in question is situated within ghe planning area of Gurugram
proj q e d.*WMf;m planning g
district. Therefore, this.authority/has complete territorial jurisdiction to

deal with the present L‘Dmpﬁaint.

E. Il Subject matter-juﬂsdirtiun

\

. | _.
Section 11(4)(a) of the MI{, 2016 provides that the promoter shall be

responsible to the a[lnttee'lfs per

reproduced as hereunder:

Section 11(#)(a) 'S ¥ A

Be responsible for all nbﬁqntfnns.
provisions of this Aet or the rules g
allottee as per the agreemerlr for s¢
case may be, till the conveyance af
the case may be, to the :‘.‘i‘”t";JHEE. [¥]
allottee or the competent quthority

50, in view of the provisions of t
complete jurisdiction to decide t

of obligations by the promoter leg

agreement for sale. Section 11(4)(a) is

2

b |
L E

il

responsibilities and functions under the
nd regulations made thereunder or to the
1le, or ta the association of allottee, as the
"all the apartments, plots or buildings, as
- the common areas to the association of
, as the case may be;

ne Act quoted above, the authority has
le complaint regarding non-compliance

iving aside compensation which is to be

4
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F.
F.l

12. The respondent-promoter has rais

EHARER_A |

&D GURUGRAM

decided by the adjudicating offic
|

later stage. |

Complaint No. 4951 of 2023

er if pursued by the complainants at a

Findings on the objections raised by the respondent

Objection regarding delay due to force majeure circumstances

ed a contention that the construction of

the project was delayed due to force majeure conditions such as various

orders passed by the Natil!ana! Green Tribunal, Environment Pollution

(Prevention & Control) /i_uthu:rity. Siiﬁce there were circumstances

beyond the control of respondent,

S0 ta}cing into consideration the above-

e e o .
mentioned facts, the rESpoi]Jlldent l:e'__allb?:ed the period during which his

f .
construction activities came to

excluded while calculating the

stand, still, and the said period be

due date. In the present case, the

|
allotment letter wasi-i's_su&i:i by the respondent to the complainant on

21.10.2010. The Space ‘buyer's-
W y

parties on 29.11.2011. As per

29.11.2011, the due datf:_‘fnr C

Though there have been _v.rga;rt_nus;

pollution, but these were for

circumstances/conditions || after

nent was executed between the

clau*;e 2 of the agreement dated
}thpiet':lnn of project was 31.12.2011.
o.r_l'defsh issued to curb the environment
a sl?mrt period of time. So, the

that period can't be taken into

consideration for delay in completion of the project. Thus, the Authority

is of the view that no relief witl

respondent.

1 respect to this can be granted to the

Findings on the relief suu'ght by the complainant.

Page 16 of 29
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G.I Direct the respondent t? handover physical possession of the

unit. |

G.II Direct the respondent to pay i
from the due date of posses ion till the actual handover of

13:

14.

possession of the unit.

nterest on the delayed possession

The two reliefs mentioned above are considered together. In the

present complaint, the L:un'l:plain nt had booked a unit in the project

“Centra One,” located at Sector-61, Gurugram, Haryana. The allotment

of the unit was made in favor of
subsequently, a Space Buyer Ag
complainant and the respondent
the said agreement, the reqpunde
the unit to the cumpl;nnan[r by
possession was 31.12:201! 1. Thet
Agreement was executed betweel
certain terms concerning posse:
agreed to. ' :r|
In the present complaint, the con

project and is seeking possession

with interest on the a_t‘mﬂuiqlt paid.

the {:pmplamant on 21.10.2010, and

Emertt was executed between the

on 29 11.2011. As per Clause 2 of
ts agrﬁed to hand over possession of
_ -,1_2.%91 1, thereby the due date for
eaf’ter,!.'.an Addendum to the Buyer's
h the parties on 03.04.2011, wherein

d leasing of the unit were

plainant intend to continue with the

ssion

and delay possession charges along
Pruﬁ'ﬂ;sn to section 18 provides that

where an allottee does not intend to withdraw from the project, he
|

shall be paid, by the promoter, iterest for every month of delay, till

the handing over of possession, a‘
it has been prescribed under rule
“Section 18: - Return of

t such rate as may be prescriﬂed and

15 of the rules.

amount and compensation

18(1). If the pramoter |fails to complete or is unable to give

possession of an apartment, p

Provided that where an

t, or building, —

allottee does not intend to withdraw

from the project, he shall be paid, by the promoter, interest for every

Page 17 of 29
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month of delay, till the handing over of the possession, at such rate as
may be prescribed.”

15. Clause 2 of the Space Buyer Agreement provides for handing over of

possession and is reproduced below:

Clause 2 Fusseslen
|

The possession of the said Premises shall be endeavored to
he delivered to the i;nrc'ndring Purchaser by 315t December
2011, however, subject to clause 9 herein and strict
adherence to the terms and conditions of this Agreement by
the Intending Purchaser. |The Intending Seller shall give
notice of possession to the nvené'mg Purchaser with regard
to the date of handing over of possession, and in the event
the Intending Purchaser| fails to accept and take the
possession of the saig Premises on such Date specified in the
notice the Intending Purchaser shall be deemed to be
custodian of the ;g‘jH Premises from the date indicated in the
notice of possession and the said'Premises shall remain at
the risk and cost of the Intending Purchaser.

16.  Admissibility of deiay 1:1!0552; ion Jhar_ges at prescribed rate of
interest: Proviso to secti'aﬁ 18 provide | that where an allottee does not
intend to withdraw from ﬁﬂ ,pr?" ec?;, hr shall be paid, by the promoter,
interest for every month of delay, till thlg handing over of possession, at

such rate as may be prescréiped and it ha:s been prescribed under rule 15

of the rules. Rule 15 has bee{n reproduced as under:
|

F
“Rule 15. ibed ra g;.intiqm:- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1) For the pur?use of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”
shall be the State Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use,lt shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time
for lending to the general public.”

17. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

v
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interest. The rate of interest so determined by the legislature, is

reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in_:,[ll the cases.

18. Consequently, as per v_.Jehsite of the State Bank of India i.e,
https://sbi.co.in, the margi+31 cost of lending rate (in short, MCLR) as on
date i.e., 26.03.2025 is 9.10%. Accordingly, the prescribed rate of interest
will be marginal cost of len{iing rate +2% i.e., 11.10%.

19. The definition of term mterest as dgﬁ;md under section 2(za) of the Act

"--.'h I:i'
t ch:ﬁeable from the allottee by the

provides that the rate of interE'

promoter, in case of defau[t shaﬂ be equal to the rate of interest which

the promoter shall be liab*e to pay theii- allottee, in case of default. The
relevant section is reprodu]#edb ow: ir

the allottee, as the case may be.

Explanation. —For the purpase of this clause—

(i] the rate ofinterest chargeable from the allottee by the promoter,
in case of default, shall be equal o the rate of interest which the
promoter she !be1. iable tg pay the allottee, in case of default

(ii) the interest payable by | ewm%tar to the allottee shall be from
the date the pram’bter eived l’ﬁ*ﬂmtmnt or any part thereof till
the date the ﬂm#unt or-part-thereof and interest thereon is
refunded, and the interest pavable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter tifl the &btefr.‘ patd;" |

20. Therefore, interest on the Tlay ayments from the complainant shall be
A4 i {

“(za) "interest” means the rates of JnTrest paj_r_'ﬂ:b."e by the promaoter or

charged at the prescribed’ ate i. . 11.10% by the respondent/promoter
which is the same as is being éranted to the complainant in case of
delayed possession charges.
21. On consideration of the doduments available on record and submissions
made regarding cnntraven*inn of provisions of the Act, the Authority is
satisfied that the respundept is in contravention of the section 11(4)(a)

of the Act by not handing over possession by the due date as per the

\ il
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agreement. By virtue of clause 2 of the agreement executed between the

Complaint No. 4951 of 2023

parties on 29.11.2011, the possession of the subject apartment was to be
delivered by 31.12.2011. :Therefnre, the due date of handing over
possession was 31.12.2011!. The respondent has offered the possession
of the unit bearing no. SF-37 on second floor admeasuring approximately
on 04.12.2018, after obtaining the

Occupation Certificate fromithe cancerned authorities on 09.10.2018.

556 sq. ft. to the complainant

The Authority observes that the qespnrrtdent offered possession of a unit
that was neither booked, ahluttec’ norfreed upon under the terms of

the agreement. The respondents rom

er unilaterally changed the unit
allocated to the cumplamapt wi Inut %y prior intimation or consent
from the complainant. Hqﬁveve. the dﬁmpialn,;nt failed to raise any
objection to this change, as ther is nﬂiducument on record indicating
any such objection. Cuhsequentt , it is lconcluded that the objection, if
any, is an afterthought. ﬁurthe_ ore, as per Clauses 2 and 3 of the
Addendum Agreement. fiated | 03@04-(EBIL ‘executed between the
complainant and the rﬁaspnﬁ ents“*the complainant veluntarily
relinquished his right to physical possession and granted the rights to

|
lease the unit to the res;'pnde ts/promoter. The same is reiterated

below:- ] I

“2) That the .'ntendmg ﬁcjrchase
lease out the said Premises individi
leasable area without any physical

r confirms that the Intending Seller is free to
ially or the Premises may form part of a larger
demarcation, The Intending Purchaser agrees

that Intending Purchaser shall Tt claim physical/actual demarcation of his
I

premises at any point of time.

said premises for any reasaon at an
again lease the premfse:ln acco
holders whose Premises forms part

“3) That the Intending Purchaser
would offer only constructiv
possession would remain with

case of expiry of the Lease or vacation of the
v time, the Intending Purchaser undertakes to
rdance with decision of majority of Premises
of the larger leasable area.”

understands and ugrees that Intending Seller
e/legal possession; and actual physical
the Intending Seller, who shall hand it over

7
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24.
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directly to such Lessee. Ther!fntending Purchaser is aware that the number, size
and location of the allotted premises is tentative and may change during the
completion and autharizeﬁ the Intending Seller to change the location, size,
increase or decrease the number of the Premises allotted to him or in general. The
Intending Purchaser shall not have any objection in this regards.

over of physical possession !ut‘ the unit in favor of the complainant. The
respondents have paid an E.amou t of Rs. 7,84,512/- towards assured
returns, as reflected in the Statement of Account dated 27.08.2018,
annexed at page no. 75 of the r:o'rnp_lain:;. The complainant is seeking
assured returns for the period subsequent to the due date of possession.

The Authority is of the view that

| 1tlhe-'.:1iﬁ.|_1jpuse of assured returns is to
compensate the allottee fnjlﬂ_the u Emm payment made, which continues
to be utilized by the p‘rﬁlmot | ._dur-i:{;g. the period specified in the
agreement. In this context, gralrnting Il:utﬂ:h assured returns and the
prescribed interest on the amount paid would result in a double benefit

pting the balance of equities between

to the complainant, thgi'-etq;% disr‘i
the parties. Thus, the interest on the de ayed possession is granted after
deducting the amount paiJl:l by the respondent on account of assured
return. Accordingly, the respondents :,,are directed to issue a fresh
Statement of Accounts witlﬂn 30!} ais ﬁ'émtlw date of this order.

The non-compliance of th&i mandate contained in séctjnn 11(4)(a) read
with section 18(1) of the s‘i%t on tre paré of the respondent is established.
As such the complainant is entitled to delayed possession at prescribed
rate of interest Iie, 11.1(1% pa. from the due date of
possession 31.12.2011 till [the offer of possession plus 2 months after
obtaining the occupation certificate from the competent authorities or
actual handover, whichever is earlier, as per provisions of section 18(1)
of the Act read with rule 15 of the rules and section 19(10) of the Act,

Page 21 of 29
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after deducting the amount paid by the respondent on account of assured

return.
G.111 Direct the respundenis to pay the outstanding assured returns.

25. The Authority observes that there is no document on record delineating

the terms and conditions related to the Assured Returns, from which the
Authority can ascertain the duration for payment and the specific

amount to be paid. Consequently, no directions regarding the Assured

Returns can be issued in favor of the complainant.

G.IV Direct the respondents to pro :_lil"ﬂ ‘ld;;.f.gal offer of possession of the
unit allotted bearing no. ;5-36:_ s;leiri‘the Space Buyer’s Agreement
because the respondents 'Iliave sent uﬂ’Fr of possession of unit 5-37.

26. The complainant has stated in the %omplaﬂnt that the unit initially allotted
to them was S-36, but suhsequeiTtly, a idifferent unit, bearing no. S-37,
was offered. In response, the réspondents have submitted that as per
Clause | of the agreement daited 2 .11.23;1, the allotment of the unit was
tentative in nature, and th?. final unit allotted to the complainant is in
fact, S-37. i l . |

27. Upon perusal of the decuments available on record; the Authority is of the
view that the complai’nantilva's allotted la shop/office/unit no. 36 on the
SF Floor, having a super aﬁea of 532 sq. ft, in bare shell condition. The
Space Buyer's Agreement w:as executed between the complainant and the
respondents on 29.11.2011. The respondents obtained the Occupation
Certificate for the unit on 09.10,2018, and the offer of possession was
made to the complainant on 04.12.2018, albeit in respect of unit i.e, SF-
37.

28. The Authority holds that the offer of possession was made concerning a

different unit. The agreement executed between the parties predates the

.Y’
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enactment of the Act, 2016. As per Clause 1.2 of the agreement dated

) |
HARERA i Complaint No. 4951 of 2023
|

29.11.2011, the site plan, building plan, floor plan, and the super area
mentioned therein were tentative and subject to change, of which the
complainant was well awd_re. Furthermore, there is no document on

|
record indicating any objection raised by the complainant regarding the
change in the unit. i

29. The offer of possession was made on 04.12.2018, while the present
|

GV,

29.

complaint was filed on 25.1[].2033-—-11&::1'!'13; five years later. During this
period, the complainant dif:i nm}',- raise, .ﬁ}ny objection, implying implied
consent to the changed unit, SF—§ -i::l‘*'l"i%gﬁbelated objection appears to be
an afterthought. The reslaft%-nden s caﬁ:‘u’t now be burdened with the
undue obligation of providing a iffere#t unit at such a late stage. The
complainant ought to have raised the o hjection when the cause of action

was fresh. Accordingly, no direct ons in
|

Direct the respondents to q
electrification, STP, fire fighting, power back up charges etc.
The complainant has rais_eld issues regarding the legality of charges for

‘Electrification,’ ‘STP, 'Fi!re Fighting/ and ‘Power Backup. The
complainant submitted that on. __#-.1”2_.?'018_, the respondents issued a
letter of possession and rjl‘ised a demand of Rs. 13,10,902.52/-, which
| Electrification and STP Charges (Rs.
1,19,367/-), Fire Fighting Epargel (Rs. 43,924 /-), Power Backup Charges
(Rs. 42,256/-), among others, The complainant contended that these

included the following charges:

charges were illegally imposed jand amounted to an attempt by the
respondents to obtain unjﬁst enrichment. In contrast, the respondent
submitted that all the dues were legal, valid, and duly incorporated as
part of the Buyer’s Agreement.

v’
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30. The Authority observes thaL it is

the responsibility of the colonizer to

|
arrange for the electric connection from an external source for the

electrification of the m]nny; through Haryana Vidyut Prasaran Nigam or
Dakshin Haryana Bijli ‘Jitra;n Nigam Limited, Haryana. The colonizer is
also responsible for the irﬁnistalla on of internal electricity distribution
infrastructure, designed tu; meeT the peak load requirements of the
colony. For this purpose, the colonizer is required to obtain approval for

the “electric {dlsmbutmn]| f;urwpes planfestmlates from the agency

responsible for installing elxtem eleﬂ!’mal services, namely Haryana

Vidyut Prasaran Nigam or Daksﬁ ﬁ-’irl’a‘r%ana Bijli Vitran Nigam Limited,

Haryana, and to cnmp]ete e installation before securing the completion
i &k
|

certificate for the colony. f
31. With regard to electricity connection ch,ll ges, water connection charges,

and sewerage connection charggs, it is evident that these charges are

. | :
payable to the respective déi:part ents for obtaining service connections,

including the security deposit required for the sanction and release of

such connections in the m';:rne of the al-lLb_tjcee. These payments are to be
| :
made by the allottee directly toithe concerned departments. Where the

: s M
builder has made a composite payment for such connections, including

security deposits, on hehal:f of thi
recover the actual charges | paid t
allottee on a pro-rata basiﬁ. This
the area of the allottee’s unit to
The allottee is entitled to n:aceive
concerned departments, along w
to their unit, prior to making any

the case of bulk electricity suppl

> allottee, the promoters are entitled to
o the concerned departments from the
recovery shall be based on the ratio of
the total area of the respective project.
proof of all such payments made to the
th a proportionate breakdown relevant
payment under the respective heads. In

y, the concerned department or agency
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: | o ; e
releases the connection :*I,ub;ect to specific terms and conditions

applicable to bulk supply, which the allottee is required to comply with.
The allottee is also obligated to provide an undertaking not to apply
directly to any other electricity supply company for an additional load of
electricity beyond what is provided under the bulk supply arrangement.
In addition to bearing the proportionate charges for the bulk electricity
supply to the project, the allottee|is also responsible for bearing the cost
of the individual meter connection from the bulk supply point to their

unit.

32. Accordingly, the promoter Vrlll be é’i’fﬂﬂ&i to recover the actual charges
paid to the concerned depertm nt ﬁ‘nm the complainant on pro-rata

basis on account of Elecl;aflclty onnection, sewerage connection and

water connection, etc., l.e,, _depen ing upon the area of the flat allotted to

the complainant vis-a-vis the area of all the flats in this particular project.
The complainant will alsolil)e entjtled to proof of such a payment to the
concerned department alé_hg with a computation proportionate to the
allotted flat, before making payment urir.!er the aforesaid head. Also, all
these charges are part of the u__‘fers- agreement and was expressly
agreed by the complainant fo pay|to the r&spnndent.

G.VL. Direct the respondent to quash the illegal demand of increased
super area without increasing the carpet area of the or in the
building plan.

33. The complainant has submitted that the unit allotted to the complainant

was admeasuring 532q.ft. of super area and at the time of offer of
possession the size was 556 sq.ft and thus the demand raised on account
of increase in the super area be quashed.

34. The Authority observes that the unit initially allotted to the complainant

had a super area of 532 sq. ft, whereas at the time of the offer of

S/
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possession, the unit's size was 556 sq. ft., reflecting an increase of 4.5% in

the area. As per Clause 1.2 (1) of

the agreement dated 29.11.2011, if the

variation in area exceeds 20% of the agreed super area and the allottee is

unwilling to accept the ch%anged area, the allotment shall be deemed

terminated, and the amount pa

according. The same is reiterated
“Clause 1.2 The Site Plan, ........

id by the allottee shall be refunded

below:

1) Any increase or decrease in the

Consideration but wrthm.ir any

super area of the said premises shall be

payable or refunded as the mje may be @ Rs. Market Price towards

charges or any other charges as| pay.

refunded in proportion to incr
whatsoever, monetary or othe

nterest :herfmn Applicable PLC/EDCIDC

m? plan shall also be payable and
; crease in area. No other claim,
s€ shaﬂ lie against the Intending Seller or

be made by the !nrendmgq Purchéser. In gase, there is a variation greater
than 20% in the agreed super area as contained in Para 1.1 above
and the Intending Purchaser is un-willing to accept the changed area,
then the allotment/this agreement shall be treated as terminated and
the payments received against the Consideration of the said Premises
will be refundedw?thuut:uny interest.” | '

[Emphasis supplied]

35. The Authority is of the viehr that the ingrease in the area in the present

G.VIL. Direct the respondents to

36.

case is 4.5%, which is less than 5%

f the super area. Therefore, no

directions in this regard are warranted. |

il

quashn the enhanced EDC charges

Rs,80,693 /- without jus I'lcatkm and out of the scope of the Space

Buyer Agreement.

Almost for every purchéfpe of

units in a real estate project, the

consideration amount for units includes:

+ Basic sale price

 The amount paid towards parking space, electricity and other

» Infrastructure Development Cha

» External Development Charges |

rges (IDC),

[EDC) and

v
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* [nterest Free Maintenance Se

consideration) |

37. As per clause 1.1 of the agreement ¢
pay the same to the prumutér. The

Clause 1.1 |
“The Intending Purchaser has bee
understands that any fresh Inciden
not limited to Vat, .'nfrasdructurc
Development Charges [(EDC)/Sec
statutory demand/charges even if |
such account shall be barna by the
super area. The Intending pu: chas
amount, if any, promptly on dem

38. The Authority is of the view! that th
parties. The respondents arlre dire
enhancement of EDC charges to ti

date of this order.

l Complaint No. 4951 of 2023

curity (IFMS) (which is security not

lated 29.11.2011, the allottee agreed to

» same is reiterated below:

n informed by the Intending Seller and
ce of tax/demand/charges including but
+ Development Charges (IDC)/External
urity Tax/Service Tax or any other
t is retrospective in effect or increase on
Intending Purchaser in proportion to its

ntending Seller. *
[Emphasis supplied|
e mlattFr- has'been agreed upon by both

r;(f; undertakes to pay such proportionate

i thel

cted t‘n;ifurnish the details justifying the

1e complainant within 30 days from the

G.VIIL. Restrain the respt;ndeﬂtsifrl
advance maintenance without

of the unit and maintelhan ,
addendum agreement signed b

39. The complainant and éhe Te on
Buyer's agreement dated 29.11.2

the said addendum agreement,
certain waivers on the mainten
below:

“Clause 8 |
That in case of non-leasing of the
intending Seller, us a gesture of gog

'nts

rais
anding over the physical possession
charges shall be charged as the

_tﬁreea_the parties.
»

g any demand on account of

l'ihlfe executed an addendum to the
011 on 03.04.2014. As per clause 8 of
the relspondent undertook to provide

ance charges. The same is reiterated

said Premise prior to offer of possession, the

ydwill, hereby agrees to provide a 100% waiver

of the maintenance charges for the

first 6 months of offer of possession. However, in

d even after lapse of 6 months, the Intending
aiver of 50% maintenance charges for the next
» charges at the then prevailing rates shall be

case the Premises cannot be lease
Purchaser shall further provide a w
6 months. Thereafter, maintenanc
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payable, even if the said Premises is not leased. It is clarified that the said waiver is
only applicable to the Intending Pthaser and the charges would be applicable in

HARERA ‘ Complaint No. 4951 of 2023

case the said Premises is leased or occupied by or on behalf of Intending Purchaser.”
[Emphasis supplied)

40. The respondents are directed to comply with the above and levy

H. Directions of the authority
41.

L

il

The respondents are directed to

maintenance charges strictly in accordance with the terms specified.
Further, the respondents are directed to make adjustments to the
outstanding dues on account | of the complainant, after ensuring

compliance with the same. |

Hence, the Authority hereby p."' order and issue the following

directions under section| 37 _"f'tha Aj:t to ensure cnmpliance of

the authority under sectiun' 34(f)

layed nss_essiuﬁ at prescribed rate of
interest i.e, 11.10% p.a. ﬁf?m the due date of pessession 31.12.2011 till
the offer of possession p!ILls 2 months after obtaining the occupation
certificate from the competent a thﬂnt:igs or actual handover, whichever
nlg[lj of the Act read with rule 15
E*rthe hct, after deducting the amount

paid by the respondents.on account of assured return,

is earlier, as per pra\gj,siqnsl qfs” :
of the rules and section 19(10) o

The respondents are éntitled to [recover the actual charges paid to the
concerned department from the complainant on pro-rata basis on
account of electricity connection, sewerage connection and fire fighting,
power backup charges etc., i.e, depending upon the area of the flat
allotted to the complainant vis+a-vis the area of all the flats in this

particular project.

e
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|
iii. The respondent is directed to de

Complaint No. 4951 of 2023

mand maintenance charges in terms of

clause 8 of the Addendum Agreement dated 03.04.2014.
iv. The rate of interest chargeall:ule from the allottee by the promoter, in case
of default shall be chargeq at the prescribed rate ie, 11.10% by the

respondent/promoter which is

the same rate of interest which the

promoter shall be liable to pay the allottees, in case of default iie,, the

delayed possession charges as per section 2(za) of the Act. No interest

shall be payable by the resécmde it and cnmplamant from 13.10.2020 to

21.07.2022 in view of the STtay o1 dﬁr [Il 'ble Supreme Court on further

construction/development wurkﬁ di'i the said project.

v. The respondents are directed }tn issue fresl_l_,.. updated statement of accounts

within 30 days of this nrde;rl

|
14

vi.  The respondents are iﬁir’e,qted tg execute conveyance deed in favour of

the complainant in terms of section 17(1) of the Act of 2016 on payment

- {
of stamp duty and re’gi’strafiﬂn d
of the order. |

vii. The respondent shall not c'lJlarge-:

not the part of the agreement. |

42. Complaint stands dispﬂsediﬂf.
43. File be consigned to registry.

arges as applicable, within one month

|
nythi'tig from the complainant which is
. P

Haryana iReal Estate Regulatory Authority, Gurugram

Dated: 26.03.2025
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