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I

ORDER

th{r prcseDr complaint hirs been fil.d by the conlplainanrs/allotrees

under Section 31 of the Real [srate [Regulat,on and Development] Acr,

2016 (in short, the Aco read wirh rule 29 of the Haryana R€at Estate

0iegulation irnd Developmentl Rules, 2017 (in short, the Rutes) for
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v,olation of section 11(4)(al of the Act wherein it is ,nter alia prescrjbed

that the promoter shallbe responsible for all obtigations, responsibit,ries

and functions under the pmvision ofthe Act or the rules and regutations

made there under or to the altottees as per the agre€ment for sate

Unlt and prolect relatcd detait$

The particulars of rhe proiect, rhe detaits of sate considerarion, the

amount pajd by the complainants, dare of proposed handlnS over the

possession and delay peridd, if an, have bee. detailed ,n the folowing

I

I

i ; f;,.,,*

Sector66, village-Badshahpur,

Vid. reSistration no 20 of2020.

License No. 197 of 2008 dared
os.t2.2008L

6.

+

t7 tt 2a21

(As on page no 58 of(ompla'nt)

{As on pase no. 35 of conplaint)

[As on pase no. 35 of.omplaint]
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A.nexed butnotex€cuted

1l 17 tt.2a26

Rs.1,3446,000/-

(As per allotment letter on pagc

tu,1,02,01,348/-

(As per S.O,A dated 18.05,2024on

09.05.2024

( s on page.o. 106 orredyl

1805.2024

(As on pa8e no. 109 ofreplyl

U. Facts ofthe complaint:

3 The complainants made the follow,ng subm,ssions in rhe complainr.

L 'lhat rn the ycar 2023, the respondents approa.hed rhe comptainant

with an ofier for sale of a rctail unit for .ornmcrcial use in their

p.ojed "AIPL loy Gallery" situated ar Revenue [state of Vi]lage

Badshrhpur, Sector 66, Sub Tehsil Badshahpur, Disft. curugram,

nLongwjth an oaaer to pay specified monthly assu.ed returns from rhe

date ol rcccipt of adv.rnce rmounr till rhc dare ol applicatron ot'

occupatioD cert,ficate lor rhe unit. Ar the timc ot rhe proposat it was

turther assured that apart lrom the paymenr schedule, no exrra

payment und.rany head would beclaimed by the promoters.

ll.'lhatthepcrusalolpaymcnr plan showstharon plymenroiadvancc

,rmount, assured return @ 10% lvould be pard annually and the same
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could be claimed monthly. Further, the sale consideratjon ofthe unit
as per the paynrent plan was lls.1,iJ1,58,000/- (BSp, pLC & parkingJ

pl',ts Rs-2,82,240/ (other cbarges i e. DC & IIMSI. u was assured rhat

no extra amount in addition ro the amount indicated above woutd be

payable and the same would include raxes etc.

Ill. lhal rclyinS upon the assurxnc.s gilen b) rhe rcspondents, rhc

.ondlinanrs rpplicd tbr a onil ir rhc prciecr !idc rpplicalion d.rcd

2,1.07.10:3. Il is submilted $ar for allohenr ot the rerail u.it fte
compl.inants have paid an ahoLrnr of more rhan Rs.1,00,00,000t as

againsr the sale considerarion of Rs.1.11.58.000r. However. rhc

responden( tiiled ro pa! rhc r$ured reurns !s proDrised. The derait ol'

payment made bI the complainants is as fbllows:

s Nn. D e orPaym.hr/ DaE of Amountp.ld

chcqueNo. Rec€iPt

r 00 07 ?0?3/4c1161 ,r07,02r R..1,00,000/.

2 2001.202t/4atr.t 24.ot7o2r 3s 4.00.000/.

3 2t OA202l/ 2103202? 8536.36.175/

s8rN123233907633

5. 20.10.2023

lV. 'lhat even after the r.cciving an amount ot nro.e than 1 crore thc

respondents failed to comnrunicate wjth respecr to the further

process including issuance oiallotment letter, agreement to sell etc.

and failed to paythe assured retLfns as pronrise.l.

V. lhat only rfter repeated elfo.ts, thc respoDd.nts vide ema,l dared

15.11.2023 forwarded the draft of an agreement to sell" to the
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complainants. That the respondenrs thereafter issued rhe allotmenr

lotter dated 17.11.2023 conlirming rhe altoheDr otthe commercial

unit no. FL-0004 on ground floor having super area admeasuring

360 sq.ft.

VI.'1bat vide allorment lerte. dated 1.7.11.2023, the respondenrs

conl'nned thc rcc.ipt of Rs.1,02,01,348/ including all raxes. It is

subm ted that the allotment letter ctearly specified rhat the alotree

shall be entitle to get assured returns upon making timely payments.

Furdrcr, the allotment le$er duly irrlicared that the sate

considerarion lor the rerail unit ivould be tis.1,34,a6,000/, and drc

same would rnclude basic sale price, developm.nr charges, IFI\.IS,

preiercntial location charges.

Vll. That on 23.11 2023, the respondents further sent an e mail and senr

rn adden(lum to the Agreenrcnt to scll alon8 wirh the challan for

regisnation of agreement. Thar the respondent via the draft

agreenren! to sell and the addendum to agreement to sell duly

irdmitted payment of assured return to the complainants as per

clause 3.1 olthc rgreemen!.

VIll. lt is submitted that the respondcnts are liable to pay the assured

return is further evident from the,r email dated 01.12.2023.

whcrein, thc respondents had proposed thar upon paymenr olturther

.rdvancc anrount, the allottees woukl be eDritl.d to assured return (.d

l3olo p.a.

lX. That dre complainants indicated the addrtions / modin€ations with

respect to the clauses in the agreement as well as rhe addendunr

whi.h werc not a.ceptable (o them vide cmail dared 25.12.2023.

#L1ARERA
(F- eunrcnma
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llowevcr the respondents vi.ie enrail da(ed 27.122023, indicated

thatthe clauses and te.nB oithe agreement cannot bc changed.

1'hat on account oi failure on the part of the respondents to moditi

the agreenrent clauses as per the assurances made duringthe otfer as

well rs on account of f.rilure to pay rhe assured.erurn, the

complriDanls ag.i. rcquesLcd lor paynr.Dr ol assured return and

a.ceptance of modify agreement. Ihat the respondents iniormed the

complxiraDts that they have applied for occuparion cerrificate in

,anuary 2024, hou,ever as per the agreed terms settled at the rime ol

booking drc retril shop, the r.spondenrs tuiled ro pay the minimum

guaraDteed amount lrom rhe date of appljcation of occupation

'l'hat as per the brochure / advc.rise,nent, allorment letrer as wett as

the xgrcenrelrt to selland addcndunr cle.rrl] shorvs thar rhe proDroter

had duly promised the complajnants to pay assured return on

p.rynrcDt ol the substantial amount towards sale consideration oithe

rctail unit and it lras on the such assuran.es thar rhe complainants

paid lhc subst.ntial sale co.sideration ro rhe respondents Thc

relevaDt portion oftheclause 3.1is reproduce herein below:

c.mf rlnr No 9Ic of 2024

'3.1 Subject olclaue 3.2 herein below ond the Allo\ee noking
the due poynents ns per the agreed Poyhent Plan os per
schedule'A, the honatcr hos os.eetl to poy Rs.71,477.00
(Rupees Seeenty t:ou. Thounnd Four Euntred Seventy
Seven O !) per nonth b! ||oy ol ossured retu.n to the Allottee
fion 2a0a.23 ot the succeeding day hon the ddte of @eipt &
reolizotion of 4s, 1,07,07,04A64 (Rupees On. Ctuft Sewn
Lokhs One Thoutua.! For, and Poise Sixtt Fow Onlt)
(indtd)ns taxet) ("Asrurcd Retu.n") franl the Attottee and
crettted to tlte Lonk oc.ount oftht t,runotet,lhdrhe sone sholl
be o.cuhutote.t tittthe date ofltn!, oJopphcotion lor sroht oJ
Accuponc! cert)fcote fot the Unt/Ptuject wxh DGTCP bt ttte
Pronater. The Assuted Retum shollbe inclusiveofol Tores ond
c5*r whotneve. patoble ar due on the Assured Retutu All
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. pulntentsnudt t. Lhe tttauce sholl hc subtcct toapplicoble tux
dedLction ot sau.Le as per the pfuvisians ol ln one Tdx Act
1961ond onended J.ah titne to tine

Ill. l'hal thc respoDdents are at least liable to pay an amount ot
Rs.74,474l- per nonth by wav olassured rerurn ro the complainant

from 22.08 2023 as adnrirted by rhem and non payment of rhe said

amount till date, amounts ro unfair rrade practice. The totat amount

payable on account of assured retLrrn is Rs.3,27,698/-. Further, as

per the agreeDrent to sell, thc assured rerurn w$c to be paid fronr

22.08.2024, therefore, tbr non-paymenr ol rhe said amounr the

respondent are liable to pay compounded interesr @10% from rhe

date it becarne due till the actual date ofpayment.

Xlll Il is submittcd that the respondenrs have allegedly applied for

occupation ccrtiflcate on OZ 01-2024, therefore, as per the agreed

terms, the respondents are bound to pay minimum guaranteed

rmou t ol Rs.72.000/- per month lor 18 months. The said amount

hnd been calculated (0 Rs.2,000/- per sq. rt. for 360 sq. ft. or

comnlcrci,rl sprce allotted. lt is submitted rhat the complainanrs are

therefore entitled to an amount of Rs.72,000/, from 02.07.20241ot

l8 months as against the commercial space allotted to the

compli]jnnnts. It is thcreforc subnritted that the complainants arc

entilled to nrinimum guaranteed amounr of Rs.72,000/- fronr

02.01.2024 fot 18 months alongwjth interest @10% for the rime

period lor which th€ payment has not been made till the actual date

of payment and noD-pavment ol the sanre would amount to uniair

C. Reliefsought by Lhe complainants:

CompLJ nlNo 919 oi2024
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'fhe conrplainaDts have filed thc present conrpliant fo. seeking following

i. Direct the respondent to pay inrerest fo. every month ofdelay at the

prevailing.ate of interest.

ii Dircct the rcspondents ro pay rhe minimum assured amount ot
Rs.74,474l- per month fro$ 22.08.2023 till02.07.2024 (a eged dare

ot applicat,on lor grant of occupancy certificate) alongwith

compounded nrteresl @10% fiom the date the payment became due

till (he actual date ofpayment.

iii. Direct the respondents to pay minimum guaranteed amount of

Rs.72,000/-per month from 02.01.202,1 for 18 months alongwjth

intercst @10% lor the tinrc period ior which rhc payment has not

been madc tillthe actual date ofpaymenr

iv. Oirect the respondents to consider the cor.ections/modificarion

suggested by tbe complainantand modi$, the clauses as suggested by

the complainant and also modiry the clauses in terms ofthe Act.

v. Direct the respondents to pay a compensation of Rs.2,00,000/- ro rhe

complainant lor harassment and mentalagony.

vi. Dircct the respondents to pay Rs.1,00,000/- as lirigation expenses to

the complainaDts.

Orr the datc of hearing, the Autho.ity explaincd to the respondent

/promoter about the contravention as alleged to have been committed in

relation to seclion 11[4](a) of the Act to plead guilty or not ro plead

guilty.

6. Vide proceedings dated 29.01.2025, the coLrnsel lor the complainanrs

submitted that the complainants wishes to w,thdraw from the projecr

ind sought a liberry to file an amendment application. The complaiDants

Pagelrol2l 7

aomplrint No. 919 of 2024
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04.02.2025, an application for ameDdment oi relief has been filed by rhe

complainants. l he complainants are now seektng the following reljef(sl:-

i. Cranr lib.rty to the complainrnts lo withdraw tronr the subj€ctproject

and direct the respondents ro inftiate conrptete reiund (without any

deduction) ofthe amounr paid by rhe complainants with an interesr at

the rate of 15ol' from the dare of each paymcnt rilt the actual date of
retund widriD the approp.iare timcline providcd in rhe rule 16 ofttre
Hary.rna Real Esrare Rules, 2017.

Reply by respondent.o.l :

Thc respondent no.t tas coniested rhe presenr complaint on the

lollowing grounds:

l.'lhat ar thc outser, ir is pertinent to note rhat rhe Performa" indicares

that the complaint has been registered only in name of Mr. Ved

Prakash Arya and co purchaser, Ms. Sudha Arya has not been made a

pa(y to the prescnt complainant.lhus this anrourrts to non joinder

of ne.essary party and the presenr complainr deserves to be our

rightly dismissed on this groundalone.

ll. That the compla,nants, being interested in rhe real estate

dcvelopment oi the respondent no. I, known as AIPL loy Callery"

located at Scctor 66, Village Iladshahpur, Gurugram, Haryana booked

a unit on 24.07.2023. That the complainants are not "allottees" but

iDvestors who had booked the unit as a speculative,nvestm..t in

order to grin lhe benelit oiassured returns.

ll. Thatatdris stage, i( is pe incnr to notethata draft oftheAereemeDr

to be executed was initially provided to the complainants, along with

lhe booknrg lorm only and the same was ag.eed by the complainants

D,

7

I
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aswell. lherelevantpartoftheBookinglo n cvi.lencing the same is

.. ]/we cleody und stand that the otlotnent ol the Unit by thc
Conpany pu$uant ti this Apphcotian Fohl shall be pure y
prarteandt tilt .\grc.'nc.t lat sale os per the lornat shor.d wittj
me by the Cohpany rs ere.ured ry lhe Onnpany in mylour
aavo!......,,.

Further, it needs to be categorically noted thar since the very

begiDDing, the intention oa the complainants has been €xlo.ie and

primolir.ie clear to earn invcstnrent return lronr lh. purchase oithe
\rnit, as notcd iD clause Ul ol rhc Applcrlion ionn, as reiterated

'' (i) l/We have .epresent d to ttle Company thot tha
investnent propose.t to b. tuade by nefus in the Unit is
solely with on iitc"toD.l purpose toteote the Unit-.

'Ihat dre sole rntention olbookiDgwas to lease the unit and with rhat

undcrstanding, an ofier was made by the complainants by filing the

Applicatlon Fornr, upon thc rcceptance of which, an allormenr of .
provisional retail shop unrt bearing no. F1.0004, Ground Floor hrving

a tentative carpet area ol1s9 sq. ft. lapprox..J and super area of 360

sq. [t. (approx.), located on ground floor was made vide provisional

.rLlotment lctter dated I 7.1 1.2023.

'l'hat !Lpon rhc non'deliverf, oi the executed agreement, drc

respondent again sent copies of draft ofAgreement for Sale and also

nddendum, vide maildated 15.11.2023, to besigned and execured by

the complainants Tbat the .o,nplainants lor reasons best known ro

themselves did noi conre forrard to exccu(e drc Agrcement for Salc

'lhat despite constant rollow ups, the complainants tailed to sign and

execule the Agreement for Sale and Addendum. And as an

rttertliought sought unlarvlul modificanon ol ternls of the draft

Complrjnt No. 919 of 2024

\,1
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Agreement ibr Sale and Addendum. ]'har die respondent duly

inlormed the complainants that the draft agreement for sale shared is

.rs per th. fbrmat prescrjbed by HRERA Rules,2017 and is the

standard tornrat slgned by all thc allotrees in rhe project. Thus the

tcrms oi dre dralt Agreemenr for Sal€ cannot be modified as pcr rhc

whinr and fanci€s ofthe conrplainants.

Vll. l'hat as per clause 3 ofthe Addendum, rhc respondent ofiered to pay

assured return tu the conrplainanrs. Thal rhe.espondent, ofaered ro

pay assurcd relurn post rcceipt and realization ol

Rs.1,07,01,040.64l-. lhat the complainants with a greed to ea.n

unjustly assured returns from the .espondents have till date made a

paymcnt ol Rs.1,02,01,348 42l- rowards the sale consideration ofrhc

Vlll. That the conrplainants, on theirown accord, whims and fancies, made

paymcnts after the booking ofthe unit however, failed to execute the

requitc ngreements, despite nnrltiple reminders. l\[ther, the presenr

complaint has becn flled sceking assur€d re(urn, however, the samc

was never agreed between the parties as the Agreement and the

Addendum were never executed by the complainants. That the

complairants cannot be allolved to take .r(ivantage oi their own

lx. l-hat as lar as the allotment letter is conce.ned, the same is sublect to

the execution of the AgreemcnL Moreovcr the allotment letter also

nrentions'Assured Returns Additionally, no tinle per,od or rate of

the assurcd r.turns were ev{,r'agrecd in the .rllo(rrent letter as well.

That sithout prejudice to the above, it is most vehemently submitted

that the conrplainants are praying for the reUelot "Assured Reiurns"

ComDLaintNo.919of 2024
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whrch rs beyond the iunsdictron

with.

.ohplarntNo.919ol20z4

X. Ihat tbe respondent applied for grant of occupation Certificare on

A+.12-2023 a\d was duly granred rhe same by the competenr

authorities on 09.05.2024 Th.reaito, on 18.05.2024, the respondent

no. 1 duly otiercd possession oldre unit. That the totatdemand ofaU

charges jncluding the stamp duty charges payable by the

comphnraDts is lis.1,63,33,832.98/- our oiwhich Rs 1,02,0734A.42/-

has been paid by thc (onrplajnants and hen.e, a default ol

Rs.60,3248.1.56 exits.

Xl. That dre due date for offer of possession, as per the clause 5 of the

dralt Agreement was 13.05.2025. However, the respondent no. t has

compfutcd thc developnrcnt and ofi.'rcd thc possession on

18.05.2024, i.e., a year belore the expiry ofthe due date ofpossession.

Ll Copies ol all the relevant documents have been filed and placed on

rccord. Their authenticity is not jn dispute Hcnce, the complajnt can be

decided on the basis ol thesc undisputed docunrcnts and submissron

made by the parties.

that this Authoritv has been dressed

[. lurisdiction of the authority:
lhe ALrthority obse,wes that it has territorial as well as subject matter

lurisdi(ion to idjudicatc thc prcscnt compl,rint Ior the reasons give|

E.l Tcrritori.liurisdiction

As per notitication no. 1/72/2017-ITCP dated 14.12.2017 issued by

Town and Country Plannlng Department, the jurisdiction of Real

Estate Regulatory Authorlry, Gurugram shall be entire Curugram

District for atl purpose rtith offices situated in Gurugram. In the
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11.

presen! casc, lhe project in qucstion is siruatcd wrrhin the plannirg

area ol curugranr districr 'lherelore, this authority has complete

tcrritorial ju risdiction to dealwith the presenr complaint.

0.ll Subicct matter jurisdlctio !
Section 11(4)(al ol the Act, 2016 prov es rhaft]r. promorer shall bt
rcsponsible to the allottees as peragreement ibr sale. Section 11(al(a)

is reprodLrced as hereunder:

lre rcspaneblc lr llobtiqat.,:, teioNbntte\anl luD.tans tndet thc
ptatlsia"\ ol nt; ttt.t thc trle! dntl regulatlo : nah Llttteunder ar n
Lt). dtlotee us p{ the agrcan)c,t far nt.,.r kr the osbciation of
ullottce, os the case noy be tilt the conretah.e af ull the opannents,
plaa ot buitdings, os the.ase ntoy bc, to the allattee, ot the connon
ore.s to the osnciotion ol alla$ee or the cohpetent authorit, os the

So. in vlew of th. provisions oltlre Act quoted above, the Authority has

completc jurisdiction to decide the complaint regarding non'

.ompLiance ofobligations by the promoter leaving aside compensation

which is to be decided by thc adjudicating oificer if pursued by th.

.ompLainants at a later stagc.

Further. the Authority has no hitch in proceeding with the complaint

rnd to grant a relief of refund in the p.esent matter in view of the

judgemcnt passcd by the Hon'ble Apex Court in Newtech Pftmoters

anrl Developers Pivate Limited Vs State oI U.P. ond Ors. 2021-2022

(1) RCR (Civil), 357 ond reiterate.l in cose af /s Sana Realtors

Private Limited & other vs union oI tndia & others SLP (Civil) No.

13005 ol202O decided on 12-05.2022whcrcfi ir has been laid down

"36 Fron the schene aJ the A.t ol whkh o detoikd relerence h6
t)een node ond tokins n.te of povet ofadjudicotian delin@ted with
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Lhc regulatary outha.nt ond odtudnoting oflice. whol linalbr culb
tLt i\ th.t although the 1.t ih.licotes tha t1 ntnct expEssions like
're]tnd', 1nErcn,'peholy uul ianpensanon, a.an)aiht reading o[
sctLi.ns 18 ond 19 cleattt noniestt thdt when tcones ta rcfund oI
the anaunaand intereston the telund anount, ordnec ng polnent
oftnEren lor delaled.leloert of pose$ion, ar penolty dhd hterest
Ll)eteoh tt it the .esulototy outhotity whlch hos the pawer ta
.xohtne onA dekmtina ttle outeone of a tanpldnx. ,4t the sone
tine, whcn it.ahet Lr u qr.\tn,lal scckit). th! tetil ol adtudsns
tontptnfitn t untl nterest thekon under Settnrn 12, 11, 18 ond 19,
nle udtu.ltcattns ollcet exdusirely has the pawcr to deterhine,
keeping in view the.allective reoding olSection 71 rcod qith Sectitu
72 o/ the Act il the od)udnonon untler se.ooht 12, 14, 18 and 19
r|het thtn .atnpensotion os envisaged if extended ta the
adjudtcoting allcer o\ p.oye.l that, in aut vi.w, n.r' intend to
drurtt the o bit and s.ape.J the po||d\ u t lrnctons of the
djunta|lns ajlicet undet sectbn 7t ond thut woull be ogoinn the
Jn o n lo te ol the Act 2 0 1 6."

12 Hencc, in view of the authoritative proDouncement ol the Hon'ble

Suprem. Cou( in the cases mentioned above, the Authority has the

iurisdichon to enterlain a conrplaint seeking refund of the amounr an(l

rrterest on the refund amount.

L Findings on the ob,ectiors raised by the respondent

1..I oblection regardingnon ioinder ofnecessary party.

L:j. lhe respondenrpromoter has rajsed an objc.tnrr contending that fic
complaint has been registered solely in the name of [.4r. Ved Prakash

Arya, and the co-allottee, Ms. SudhaArya, has notbeen made a party to

lhe conrplaint. It is claimed that this constitutes a non-joinder of a

necessa.y parry, r.nderingthe coDrplaint 1i.ble to bc dismissed on this

t4 Upon perusal of Perfo.ma - B" generated in relation to the present

complarDt and "Form CR{-l," which details the particulars ol the

complainnnts. it is evident thrt (hc co all(nrcc, :\4s. Sudha Arya, i!
indeed . party to the complaint. Therefore, th. objection raised by th.

rcspondeDt Iacks rne.it.
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and notallottes, therefore, theyare notentitled to the protection ofthe

Act and thereby not entitled to file the complaint under section 31 of

the Act. The Authority observes that the Acr Is enactcd to prorect tbc

interest ol consumers of rhe real estate sedor. ljurthermore, it is

pertinent to note that any aggrieved person can file a complaint

igninst rhc promoler jf the promoter cont.avenes or violates any

provisjons of the Act or rules or rcSulatio.s rnadc rher.under. Upor

careaul peiusaloliU the tcrms and condirions oithe allotment letrer, ir

is revealed that the complainants are buyers and have paid total pricc

of Rs.1,02,01,348/- to the promoter towards pur.hase of an unt in

the projcct oldre promoter At this stagc, it is rnrportrnt to stress upon

thc definition oi term allottce under the Act, the same is reproduced

belou, lor.eady reierence:

''2[d)'ottottee" in /elat@n to o.eol estae ptohtt heahs the pe6on
to trhon a plot, oparrneht n. brtvtn!, os l1e case moy be,
hds he.n oltite.t sotd (whetlter o: n.chold at teosehotd) ot
othe^r6e tonsli 

"d 
bt the pronoter, dnd includes thc

petsoh who subkquently acquires dle soid ollottuent through
soh, tronsler at otheNik but does not include a person to
who l slch plot, opattnent or buildtng, us the cose nqt be, 6
9iveh an rcnt)

16 ln vieiv of rbove-Drentioned d.frllition of allottce' as well as all the

terms and conditions olthe allotment letter, jt is crystal clea. that they

are allottees as the subject unit is allotted to them by the promoter.

'lhe concept ofirvestor is not defined or reterred in the Act- As perthc

definition giveD under section 2 ol Lhe 
^ct, 

thcro will be promotef'

xnd auottee" and lhere cannot be a party having a status ol"investor
'Ihe Maharashtra Real [state Appellate lribunal in its order dated

*HARERA
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Objcction regarding complaiMnts are investors and not

15 The respondent has taken a stand that the compla,nants are investors
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29.01.2019 in appeal no. 0006000000010557 titted as M/s Srusr,ai

Sangam Developers PvL Ltd. ys. sontopriya Leastng (p) Lts. And

arr. has also held that rhe concept of investor is not defined or
rcf'erred in the Acr. Thus, the contention ofpromoter that the alottees

being invesrors and are nor enritled to rhe protedion oathisActstands

C. rindings on th€ reliefs sought by the comptatnants

G.l.G.ant liberty to the complahants to withdraw from the subiect
proi€ct and direct the.cspond€nts to initiate complete retund
(withour any deducaion) of thc amouni paid by the comptainanB
with an int€rest at the rate of 15olo from the date of each payment
till the actual datc of refun[ wirhin the approprtate ii;eline
provided in the rule 16 ofthe Haryana Real Esrat€ Rutes,2017.

17. ln the present complain! the complaina.ts intends ro withdraw from

the pro,ect and are seeking rcturn of rh. amounr paid by rhem iD

respect of subject unit along wirh iDteresr at the prescribed raae as

provided under section 18(1) oi the Acr. Sec. 18(1) of the Act is

rcproduced below for ready reference.

'sation 1A: - Returx ol anotnt on.l .onpentuLion
11r[1). tf tlz ptohopr loils to conplete at is unoble to give
possssion olan apottnent, ploa or buildihs.-
{a) tn accotuance wik the tems oJ the as@nert lor sle or, os

the cae nat be, .lult conplered bt the dote speciled the4in;

(b) due b dncontinuahce o/ /rs Duy,ess os a developer on
rccouht olsuspcne.r ot rcvocotian ol the.es5tration undet
thk Act or fot onr othet reason,

he shal be lioble on .lenaad to the dllonees, in cose the
ollottee wishes to withdro|| I.oh the prcject, withaut prcjudhe
to ony otht renedy avoiloble, ro retum the amount reMve.l
br him in respe.t ol that opanment, plot, buiklinq, os the
@se nay be, Mth idarest ot stch rote as may be pwrlb..l
tn thk bchollincludnlq .otnpensohon in the nnnnet os ptovided

Ptoided hot whete on allottee does nat intenrl to ethdmw
Jron the projecC he rhall be paid, b! the pronoter, interen lot
cvery nonth ol delot, till the hondins over oJthe po$e$iot, ot
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'uch 
rure os noy b? *escnbid.'

Itntphaassupplied)
1ll the complainants submitted an application for the provisional

allotment or a retail shop in rhe project "AIPL Ioy callery," located at

sector 66, Curugram. An allotment letter was issued in favor of the

complainants on t7.11.2023, and rhcy were allotrcd a shop bearjng

No. Irl, 0004 oD the cround I,loor, with a carpct area of 159 sq. ft., for a

sale consideration of Rs. 1,34,46,000/- within the respondenfs

19. 'lhe Agreenrent to Sell lvas nor executed berwecD rhe complainants

and the respondent, as certain clauses in the drafr agrcement were nor

acceptable to the complainants. Through an email dated 25.72.2023,

the complainants communicated their proposed addirions and

nrcdiiic.rtior)s ti) the ag.eement

20. In the absence ol an executed Agreemenr ro Sel1, the due date for

possession is determined based on the precedent serin M/s. Fortune

t,irastructure &Anr.Vs. Trevor D'Lima &others,where a penod or

three yc.rrs was dcem€d a rcasonablo timelianr.. Accordingly, the duc

dite to handing over possession oi the unit is calculated as

1,7.1t.2026.

21 Ih. r.spond.nl oblained thc Occupation Cenillcalc liom rhe competenr

!u xnit! lar th. prolecr otr 09.05.10:1, and 11. otlcr oi possession \vas

$ade to fie complainanrs on 18.05.2014. Ihe complain ls hale paid c

sm of Rs. 1.02.01,3481 out of thc total sale consideration of Rs.

I 1.1..16 000,-

22 Vide procecdings dated 05 03.2025, the counsel lor fte complainants

submitted that the respondent violated Section L3 of the Act by

ComplarntNo.919olz024
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demanding nmre than 10'l,i of the salc considerarion wirhour

executing thc Asr.ement (o sell.

The counsel lor the respondent submifted rhat after receiving rhe

Occupalion Certificate on A9.05.2024, rhe respondent offered

possession of the unit to thc conrplarnanrs on 18.05.2024. The unit

slands complcted and after rhe complelion of the unit, the

complainants are nor seeking refund of the amount paid by them.
'lherclore, the relund is liable to be made after forteiture ol the

Atter coDsrderiDg thc documents on record rnd rhe submissions madc

by the parties, the Authority observes that the respondenr obtained

tbc Occupation Certificate for the complainants'unir on 09.05.2024.

Thc duc datc for possessioD, calculated as three years from the date ot

drc allotment lettcr, is 17.11.2026. lhe Occupation Certificate was

obtained well before this stipulated date, and the offer of possession

was cxlcnded to the complainants on 18.05.2024. lhe complainants

d'd not indicate any intenrion to u,ithdraw trom thc proled prior to

the offcr ol possession. Through the prescnt .omplaint, they sought

inlerest tor delayed possession, and subsequently, via an application

fo| amendment ofreljef, they expressed their desire to withdraw from

the project on 04.02.2025, requesting a relund ofthc amount paid. The

fl8ht ur)der scctions 18(11 and 19(a) of the Acr arises only when thc

promoler fails to complete the project or is unable to deliver

possession of the unit in accordance with the terms ofthe Agreement

to Sell or eithjn drc specificd t]meline. In tlis case, the promorer has

nn'de siSnilicant investmcnts to con)plete llr. project and has offercd

possession ofthe allotted unit well belore the due date.

2:l

2l
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25 lhe promoter is responsjble tb. al1 obliganons, responsibilities, and

r r proJi i,ns ur r. A,. .,r r0tb ,r rhe rLte\ rrd
regulations made thereunder or to the allottee as per agreemenr lor

26. ln case rhe allottec wishes to withdrarv iron the prolect, rhe promoter

is I'able on den)and to r.turn the alnount receivcd by it with interest ar

the prescribed rate if it fails to complete or unable to give possession

olthe unit in accordance with the terms of the ag.eement for sale. The

words I'able oD demand necd to be unders(ood in the sense that the

allottee h:rs (o nrak. int.nnons dear to withdraw iionr the p.oiect and

a positjve action on his part to demand return of rhe amount wth
prescribed rate of interest iihe has not made any such demand prior

to recciv'ng occupation certificate and unit is rcady then he impliedly

agrees to contii'ue !vith the proiecr

27. ln the present case, the unit was allotted to the complainants through

an allohnent lefter dated 17.11.2023, with the due date for possession

betng 17.11.2A26. The Occupation Certificatc was obtained on

09.05 2024, and the offer ol posscssion was mad. on 18.05.2024. Th!

Authority obse.ves that the complainants did not express any

Lntention to withdraw from the project prior to filing the application

lor amendment of relief on 04.02 2025. Ihtrs, b\ filins ihe said

.,fflicll(n li)r xnrc rdrnenl ol k'L cll rh. complidrnrs xr! deemed to h.!.
voluntarily surende.ed lhe unil.

2LI. Therefore, in this case, refund

deductions as prescribed under

Authority Curugrnm (Forfeiture

Resulations, 11(5) of2018, which

can only be granted

the Haryanr Real lsta

ol earnes( morrey by

provides as under: '

te Regulatory

the bu,lderl
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scenoria prior to the Reot Estote (R.sulorians an.t D.velopnent)
Act,20t6|9dsdiJletent Ftouds were corried out wthout an! lear os
there was na to|| lor thc sane but how n vatu oJ the abave lacts
and taking into consideraton the julgehLhLt oJ fion ble Noriotul
consuae. Dkputes Redrcssol connistioh and the Hon,bleSuyene
Coutt of In.lio, the duthoriE is oI the view thot the forfeiture
anountoftheedtnestnonetshall not 

^ceed 
narc thon 10% oJthe

oportnent/plot/buihtkg us the case noy he in al coses where the
con.eltotian of the lot/unit/plat k nate by the builder ih a
Lnitoterol tnanner or the buyet int nds to withdraw fton the
ptoject and any ag.eenent @ntoining an! clouse conta., to the
afotesoid regulations $ol1 be |oid dnd not binding on the buyer"

29. Thus, keep,ng in view the aforesaid lacrual and legal provisions, rhe

respondent is liable ro relund rhc paid up anrount oi Rs.7,OZ,Ot34A/

after deductins 100/o of

earDest money along with an interest @11.10% p.a. [the State Bank of
India highest niarsinal cost ollending rate (MCLR) applicable as on dare

:j0 Hencc, lhe .tuthority hereby passes this order and issues the followinS

and Developmentl Itules,20l7 on rhe rerundablc amount, from the dare

ol surrorder i.e., 04.02.2025 till actual refund ol the amount within the

iimeliros provided in rule 16 ofthe Haryana Rules 2017 ib,d.

C. Directions ottheAuthority:

rhc salc.ons,derauun ot R\.1.34.46.000/-

+2%J ar prescribed under rule 15 olrhe Haryana Real Esrate fResulation

respondent\/pron,olLr are directed

(Regularion rnd

bcing

directions under section 37 of the Act ro ensure compliance of

.bligations cast upon the promoter as per the luncrion entrusred ro

the authorjiy und.. section 34(l) olthe Act.

i The to relund the paid-utr

amount of Rs.1,02,01,348/-, after deducrinS 10% of the sale

consideration being eafnest money along with interest on such

balance amount at the l]ate of 11.10% as prescribed under rule 15

Developmentl Itules,of the lldrrrna lleal l;stJre
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2017, from the date

A period ot90 days is

directions given in this

3l

:12

Complarnt srands disposed

Irile be consigned to the re

Dated, 26 03.2025

'

,/

!b{rr

aomplaint No 919 o1202.1

f surrender i.e., 04.02.2025 till

iven to the respondent to comply with the

order and iailins which legal consequences

istry.

(AshoI+ntwan)
Ia{rnbcr

llaryana RealEstate
RegulatoryAuthority,

Gurugrarn

lt

,
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