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Mrs. Phula Rani through Legal Heir Amit Kumar, Rio 11N, 114, VPO, Nagla
Megha, Kamnal = 132001

GCOMPLAINANT
Versus
Parsvnath Developers Limited, office at Parsvnath Tower, Near Shahdara Metro
Sration. Shahdara, Delhi - 110032

LG RESPONDENT

Iearing:  10th

Present: - Mr. Tarun Ranga, Adv,, for the complainant.
Ms. Rupali 8. Verma, Adv., for the respondent through VC,

ORDER

This order of mine will dispose ol a complaint filed by the
complainant namely “Mrs. Phula Rani through Legal Teir Amit Kumar againsl
Parsviiath Developers Limited, sceking compensation and the mterest from this

Forum. it aceordance with the provisions ol Rule 29 of the HRERA, Rules.
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2017 (hercinalter to be referred as the Rules 2017). read with Scetions 71 & 72

ol the RERA Act, 2016 (hereinalter to be relerred as the Act, 2016),

2. Briel facts of the complaint are that complainant after having gonc
through the advertisement given by the respondent company i.c. Parsvnath
Developers Limited (hereinafter to be referred as the respondent) had booked a
residential plot measuring 329 sq ftat the hasic price of 213,16,000/- in the
project- Parsynath City Karnal. Sector 35, Meerut Road, Karnal ol the
respondent. At the time ol booking complainant puiti 21.50,000/~ through
¢heque dated 10.02.2015. The plot Buyer Agreement was signed on 26.05.2015
and the basic sale consideration was hxed for 213.16,000/- exelusive of EDC
and 1DC and apart from that PLC (@5% of basic sale price f.e. 337,913/- As per
Clause 10(a) of agreement, possession of the plot was to be made within 24
monthis from the date ol agreement, thus the deemed date of delivery ol
possession was 26.05.2017. 1t is submitted by the complainant that respondent
has not completed the construction of the project in question including the plot
hooked till date even alter payment of more than the amount ol the basic cost,
| e 220.27.300/- which has been paid against basic sale price of Rs 13,106,000/
by the complainant on different dates shown in statement ol account issucd by
the respondent, After lapse ol date of handing over of possession. complainant
made several representations and visits to the respondent office to know the

siatus ol the plot, but there wis no responsce [rom the respondent, Further.
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complaiant has stated that despite o lapse ol more than ten years. respondent
has not received completion certificate/occupation certificate. That, delay in
development ol project by the respondent has shatered the faith of complainant
and such mordinate delay has frustrated the purpose of purchasing the plot.
Therelore, complamant was lelt with no other option but 1o approach this
Authority and liled complaint No. 2964 of 2019 before the Tlon ble Haryana
Real Lstate Regulatory Authority, Panchkula, for direction 1o respondent 1o
grant possession along with delay mterest which was allowed vide order dated
16.08.2022 and the respondent was direeted to handoyer valid possession to the
complainant along with uplront interest calculated till the date of order which
works out to 26,63.848/- and [urther monthly interest of 211,306/~ dll the
handing over of possession:  That, complainant further approached this Forum
[or the compensation For harassment caused in the hands of respondent. Henee,
the present complaint has been filed. That, the complainant further submitted
that the complainant sullered 2 lot due tw non-delivery of the smd unit,
Complainant prayed that the respondent be direeted to pay a compensation ol
220,00,000/- Tor mental torture. agony, torture and harassment by not delivering
possession inoa time bound manner; 25.00.000/- for deficiency in service:
21,00.000/~ on account ol litigation expenses and other relief this Forum may

ariant.
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3. On receipt of notice of the complaint, respondent filed reply, which
in briel states that complaint is not maintainable being not in consonance with
provisions ol Scetion 72 ol the Act, 2016, as there 18 no prool led by the
complainant as to how they could prove the factors required to be proved within
the Section 72 ol the Act. 20016: That, the present complaint pertains 1o an

unregistered projeet of the respondent, henee in view ol the law laid down by

Honble Apex Court in New Teeh Prometers and Developers Pyt Lid, vis State

ol UL and others (2021 SCC 10443, the Adjudicatng OfTicer has no

Jurisdiction to entertain the present complaint (though at one stage of reply. it is
claimed as registered in the year 2021): That, the complaint s barred by

limitation in view of the law laid by Hon ble Apex Court in Surjeet Singh Sahni

vis State of LLP. and others (2022 SCC Online SC 249): That, in the instant

case, offer of possession has already been made to the complainant with demand
notices; T'hat, the complainant have not diselosed the fact that they were
defaulters in making payments ol instalments despite notices and reminders
from the respondent and the said  non-payment ol mstalment by the
complainants and other similarly sitvated allottees had adversely affected the
progress of the project resulting mto delay: That. the project also got delayed
heeause of various administrative reasons beyond the control of the respondent.

Finally, prayer is made (o dismiss the complaint being not maintainable.

_y_?\'?:’l
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4, This Forum has heard Mre Tarun Ranga, Advocate, for the
complainant and Ms. Rupali S. Verma, Advocate. for the respondent and has

also gone through the record carclully,

tan

In support of ity contentions, learmed counsel Tor the complainant
has areued that in the instant case. complainant is very much entitled o get
compensation and the interest thereon, because despite having played its part off
duty as allottee, the complainant had met all the requirements including
payment ol sale consideration Tor the plot booked but it is the respondent which
made o wait the complainant to get its plot well in time complete in all respeet
for more than 10 years, which forced the complainant to go lor unwarranted
litigation 1o et the reliel ol possession along with delay interest by approaching
Hon'ble Authority at Panchkula, which has linally granted on 16.08.2022, [l¢
has further argued that the complainant has been played fraud upon hy the
respondent as it despite having used money deposited by the allottee did not
complete the project and enjoyed the said amount for its own cause which
amounts 1o misappropriation of’ complaimant’s money on the part of respondent.
He has also arpued that the allottee has made maximum payment and also
sullered mental and physical agony beeause of delay in possession, thus, the

complainant is entitled to compensation.

Finally, he has prayed o geant the compensation in the manner prayed in

the complaint,
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0, On the other hand, [earned counsel for the respondent has argued
that this complaimt as such is not maintainable in view ol the law laid down by

sinel Sahni vs State of

[on'ble Apex Court in S

SCC Onhne SC 249 as the project pertains 10 the year 2012, whereas present

complaint 1o seck compensation was filed on dated 19.04.2023 much afier the
period of hmitation. She has Turther argued that in the case in hand, the plot
Buyer Agreement was exccuted in the year 2015 1.e. more than 2 years belore
the RERA Act. 2016 coming inlo loree, so provisions ol RERA Act are not
applicable in the present case. meaning thercby the Adjudicating Officer has no
authority to entertain such complamt what to talk ol grant ol compensation. She
lias further argued that there has not been any intentional delay on the part of the
respondent to complete the project which factually got delayed because of the
circumstances beyond the reach ol the respondent and even the complainant is
also responsible for the delay as did not pay the regular instalment despite
having been psked, She has Turther argued that 1o get a reliel under Seetion 71
ol the Act, 2016 read with Rule 29 ol the Rules, 2017, the complainant is
required to prove the ingredients ol Section 72 of the Act. 2016, which in the
case 1n hand do not stand proved as no cogent evidence to meet requirements of
Section 72 of the Act, has been led. She has further argued that it is the
requirement ol Sections 71 and 72 of the Act. 2016 read with Rule 29 of the
Rules, 2007, the Adjudicating OfTicer 1o adjudee compensation by conducting

an-enguiry i the manner laid and for conducting the enquiry there should be

el
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sullicient evidence led by the complainants with Facts and figures to prove as to

how il 1s entitled to get compensation within the meaning ol Scetion 72 of the

Act. 2016, She Turther argued that i the instant case, the complainam has not

led any evidenee as to how it has spent the amount in the manner claimed to

seek compensation under dilTerent heads, so it being the case of no evidence in

support of the ¢luim of the complainant, the complaint is 10 be dismissed being

devoid ol merit. Finally, she has prayed o dismiss the complaint.

With due regards 1o the rival contentions and facts on record, this

Forum possess [pllowing questions 1o bé answered:

(@)

(b)

(i)

(d)

(¢)

Whether the law of imitation 1s applicable in a case covered under

RisRA Act, 2016 and Rule 2017 made thercunder?!

Whether the RERA, Act, 2016 and Rules, 2017 bars this Forum to
arant compensation when relict ol possession along with delay

interest has already been pranted by Hon’ble Authority?

Whether the RERA Act, 2016 is retrospective or relroactive i its

aperation’!
What are the factors to be taken note of to decide compensation’?

Whether it is necessary for the complainant to give evidence of

mental harassment. agony, gricvance and [rustration caused duc to

s

Fi —
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deficiency in service, unfair trade practice and miscrable attitude of
the promaoter, ina case to get compensation or interest?

(0 Whether complainant 1s entitled 1o get compensation in the case in

hand'?

A, Now. this Forum will take on cach question posed 1o answer. in the

lollowing manner:

B(a) Whether the law of limitation is applicable in a case covered
under RERA Act, 2016 and Rule 2017 made thercunder?

The answer (o this question is in negative,

The plea for the respondent is that complaint is barred by limitation
as projeet pertain to the year 2012, whereas complaint was liled in

the year 2023,

(n the other hand, the plea for the complainant is that the
provisions ol Limitation Act are not applicable in this complain
led under RERA Act, 2016, hence, plea of limitation so raised be

rejected,

With due regards to the rival contentions and lucts on record.
this Forum 1s of the view the law of limitation docs not apply in
respect of o complaint fled under the provisions ol the RERA Acl,

2016, Rather, Section 29 of the Limitation Act. 1963, specifically
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provides that Limitation Act. 1963, does not apply lo a special

like RERA

videtment wherein no period of limitation is provide
Act. 2016, For ready reference, Scetion 29 of the Limitation Aet.

1963, 18 reproduced below;

Section 29 - Limitation Act, 1963

20 Sevinus. —

LUNathing in thiy et shall affect section 25 of the ndian Contract
Adet, 1872 (90f 1872).

L21Where any special or local law prescribes for amv suit, appeal
or application a period of limitation different from the perviod
preseribed by the Schedule, the provisions of section 3 shall apply
ax i such period were the period prescribed by the Schedule and
Jor the purpose of determining any period of linitation preseribed
for iy suit, appeal or application by any special or local Taw, the
provisions comtained in sections 4 to 24 (inclusive) shall apply only
i so faras, and to the extent 1o which, thev are not expressly
exeliuded hy suel special or local faw:

(3)Save as otherwise provided in any law for the time being in
Joree with cespect to marciage and divorce, aothing in this Act
shall applv to anv suit or other procecding under any such faw:
)Sections 25 and 26 and the definition of “easement ™ in section 2
shall wet apply 1o cases arising in the territories to which the
Indian Lasements Aet, T882 (5 of 1882), mav for the fine heing
exiend.

Fven. section 18(2) of RERA Aet, 2016, brings the

complaint out ol the purview ol Limitation Act, 1963.

Further  Hon'ble  Apex Court in Consolidated  nge.

Lnlerprises v/s lrrieation Department 2008 715CC 169, has held

regarding applicability ol Limitation Act. 2016, upon quasi-judicial
lorums like “Authority™ or *Adjudicating OlTicer” waorking under

RIRA Act and Rules thereunder to the elfeet that “Limitation Act

A\
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would not apply w quasi-judicial bodics or Tribunals.” Similar
view has been reiterated by Hon'ble Apex Court in case titled as

"ML Steel Corporation  vis Commissioner ol Central  Fxeise

2015(7)SSCSK.

Notwithstanding anything stated above, academically. cven
it i aceepted that law ol limitation applics o1 quasi-judicial
procecdmgs, though not, sull in the case in hand. it would not have
an application in this case as the project has not been completed till
dite. resulting into refund of the amount 1o the complamant, so.
cause of action for the complainant is in continuation, il finally

held entitled 1o gel compensation,

- nutshell, plea ol bar of imitation is devoid of merit,

Whether the RERA, Act, 2016 and Rules, 2017 bars this

Forum to grant compensation when relief of possession along

“heen eranted by Hon ble

with delay interest has alread

Authority?

The answer to this gquestion 1s in allirmative,

This question has been answered by Hon'ble Apex Court in Civil

Appeal nods) 6745-6749 of 2021 tided as M/ New Tech

Promoters and Developers Pyt Lid, vis State of U2 & Ors.” on

Sl

Zn?
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dated TLIE2021. to the effeet that reliel of adjudging

compensation and interest thercon under Seetion 12,14, 18 and 19,
the Adjudicating OfTicer exclusively has the power to determine.,
keeping in view the provisions of Seetion 71 read with Seetion 72

althe Act The relevant Para of the judgment is reproduced below;

NG From the seheme of the Aet of which a detailed refevence has
heen made and taking note of power of adjudication delineated
with the Regulatory Authoritey and  Adjudicating  Officer. what
finally culls owt is that although the Aer indicates the distine
expressions {ike “refund’, Cinterest', ‘penalty' and 'compensation’, a
conjoint reading of Sections 18 ane 19 clearly manifests that when
ocomes o refimd of the amount, and interest on the vefind
amornt, or directing pavment of interest for delaved delivery of
possession, or penalte and interest thereon, it is the Regulatory
Authority: which has the power to examine and determine the
enteame of o complaing. At the same time, when it comes 1o o
qruestion of secking the velief of adindeing compensation «nd
interest thereon under Sections 12, 14, 18 and 19, the Adjindicating
Officer exclusively has the power to determine, keeping in view the
collective veading of Section 71 read with Section 72 of the Act, If
the wdindication wunder Sections 12, 14, 18 and 19 other than
compensation as envisuged, if extended to the Adjudicating Officer
as praved that, in owr view, nene intend to expand the ambit and
seope of of the powers and fimetions of the Adiwdicating Officer
wieler Section 71 and that would be against the niandate of the At
206"

Thus. m view ol above law laid down by Ion ble Apex
Court, the reliels provided under Seetion 31 and then Seetion 71 of
the RERA Act. 2006 read with Rule 29 of Rules. 2017 are

independent 10 each other 1o be aranted by two  diflerent

Authoritics.

51 \W
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In nutshell, the plea of bar of granting compensation or

imnterest s devoid of merit.

Whether the RERA Act, 2016 is retrospective or retroactive in

its operation?

This Torum observed that the operation of the Act is
retroactive i nature. Reference can be made to the case titled “M/s

Newtech Promoters & Developers Pyl Lid. vs. State of UP & Ors.

Lde.” 2029(1) R.CR, (Civil) 357, wherein the Hon Apex Court has

leld as under:-

" The clear and wnambiguous language of the statute is
refroaetive i operation  amd by 'r:;:,rnﬁ'r'n,q JULPOS Ve
interpirelation rule of statutory constretion, only one resil
iy possible. de, the legislature consciously enacted a
retrogelive. statute to ensure sale of plot, apariment or
huilding, real estate project is done in an efficient and
transparent manner so that the interest of consumerys in the
real estate sector is protecied by all means and Sections 13,
I8¢1) and  19¢4) are all beneficial  provisions  for
safeguarding the  pecuniary mterest af  the
caonsunmersiallotiees, n the given efrcumytences, if the Aet iy
hetd prospective then the adjudicatory mechanism under
Section 31 would not be available to any of the allutiee for
an ongoing profect. Thus, it neeates the contention of the
promoters  regarding  the  contractual  termy having  an
averriding effect over the vetrospective applicabifling of the

Aeteven on fucts of this case, ™

L3 the given time, there was no law pegutating the real
estate secton; development warkstoblications of promoter
ard allotiee, it was budly fele thar such of the onewinge

_m.-"'
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projects (o which completion certificate has not been issued
must be braught within the fold of the Aet 2006 i securing
the interests of alloftees, promaters, real estate agents in its
hest possible wen obviouslhy, within the parameters of o
Merely hecause endetment as praved is made vefioactive in
iy aperation, it cannot he said to he either vielative of
Aviicles T oor 19CEe) of the Constitution of India. 1o ihe
condrary, the Parlicment indeed has the power to legistaie
even retrospectively do take dnto dis fold the preexisting
comtiact and rights excouted between the parties in the
larger public mierest. ™

33 That even the terms of the agreement 1o sale or home
buvers agreement tnvariahly tdieates the imtention of the
developer that amy subsequent  legislarion,  rules and
regudations efe, dssuwed by eompetent authorities will be
binding on the parties, The clauses have imposed  the
applicabilioy of subsequent legistations 1o he applicalle aod
hinding on the flat huver/allottee and either of the parties,
promofershone buvers or allottees, cannol shivk from their
responsibilities/diahilities under the Act and nplies their
cliallenge 1o the violation of the provisions of the Jdct aied it
negates the contention wdvanced v the appellanty regarding
contractioal  termis having  an overriding  effect 1o the
retrospective  applicability of  the Authority  ander the
provisions of the Act which is complétely misplaced and

dleseives rejection.

3. Freom the scheme of the Aet 2006, its applicaiion iy
retroactive inocharacter and i can safely be obyerved that
the profecis afready completed or (o which the eaompletion
certificate has heen granied ave ot ander iy fold and
thevefore, vested or aecrucd rielns, i s oo nanner aee
affected. A the same time, it will appiv after getting the
emgaing  profects  and  futee profects  registered  wnder
Section 3 1o prospectively follow the mandate of the et
Soe: ™

. i
-3
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Further, the same legal position was laid down by the

Hon"ble Bombay Hligh Court in “Neel Kamal Realtors Suburban

Pvt, Ll & Anr Vs, Union of India and others™ 2018(1) RCR

(Civil) 298 (DB). wherein it was nd down as under: -

220 We have already discussed that the above stated provisions
of the RERA are wot veteaspective inonatvee, Thev may 1o some
extent he having a retroactive or guasi retroactive effect but then
o thal crotnd the validity of the provisions of RERA cannor be
challenged. The Parlicment is competent enough to legistate law
having retrospective or retroaetive effect. A lavw can be even framed
10 affect subsisting/existing contractual vights between the pariies
i the laveer public interest. e do not have amy doubt in onr oind
that the RERA has been framed in the lavger public interest after a
thovouelr stuey and discussion made at the highest level by the
Standing Commintee and Select Committee, which submitted jts
detiiled veports, As vegards Article 19(1)(g) it iy settled principles
that the rieht conferred by sub-clause () of Articfe 19 is expressed
in weneral laneuage and if there had been no qualifyving provisions
lihe clanse (6) the right so conferved would have been an absolute

ane,”

Thus. it is ¢lear from the above said law that the provisions
ol the Act is retreactive in nature and are applicable to an act or
transaction in the process of completion. Thus. the rule of
retroactivity will make the provisions ol the Act and the Rules
applicable w the acts or transactions, which were in the process ol
the completion though the amendment/contract/agreement might
have tken place belore the Ael and the Rules became applicable,

as the case in hand 1s.
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What are the factors to be taken note of to decide compensation?

On this point, relevant provisions of RERA Act, 2016 and

also law o the subjeet Tor grant ol compensation, are as under:
(i) Section 18 - Return of amount and compensation

(1) I the promoter fails 1o complete oris unable to give possession
ol an apartment, plot or building,

(a) in aecordanee witl the ternes of the agreement for sale o, as the
case e hey duly completed by the date specified therein: or (h)
due o diseontinvance of his business as a developer on account of
suspension. or revocalion of the registration ander this Jdct or for
ainye ather veason, he shall be liable on denrend (o the allotiees, in
case the allottee wishes 1o withdraw from the project, without
;H'{‘;"Hn"fr'c* fer etiiy! ather H’rm‘ff_l' available, 1o retwrn the amount
received By dim in respect of that apactment, plot, building, as the
case may beo with interest at such rate ax mav be prescribed in this
helalf including compensation in the manner as provided under
this Aet:

Dirovided that wherve an allottee does not titend teowithdvan: from
the praject, he shall be paid, by the promater, interest for overy
month of delay, (Gl the banding aver of the possession, at such rate
ey e preseribed.

(2) The promoter shall compensate the allottees in case of any loss
cased do i dwe 1o defective title of the land, on which the project
iv heine developed or has been developed, in the manner s
previded wneler this det, and the elaim for compensation wader this
sthsection shall nol bhe harred by fimitation provided wrder any
lenw fow the tinre betng in foree.

(3) 1f the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulaiions made
thereunder or in accordance with the terms and conditions of
the agreement for sale, he shall be liable to pay such
compensation (o the allottees, in the manner as provided under
this Act.

o0
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(ii) How an Adjudicating Officer is 1o exercise its powers

to adjudicate, has been mentioned in a case titled as Mrs. Suman

Lata Pandev & Anr v/s Ansal Properties & Infrastructure Lid.

Appeal no. 56/2020. by _Hon’ble Uttar Pradesh Real Estate

Appellate Tribunal _at Lucknow dated 29.09.2022 i the

following manner;

12.8- Fhe word “fail to comply with the provisions of ain of
the sectiony as specified in subh section (1) ased in Suh-Secition (3)
of Section 71 means failuve of the promaoter to comply with the
requivements  mentioned in Section 12, 14, 18 and 19 The
.-sz,f.'r{f:;f'.rhf.l';.lf_: Officer after holding enguirey while adjudeing the
quiaittiin of compensation or interest as the case mene he, shall have
e regard  too the factors  mentioned  ino Section 72, The
compensation mayv be adiudeed either as a gquantitative or as
compensaton: inferest.

12,90 The Adjwdicating Officer, thus, has been conferred with
JHALET T4 diveciod for makinge Jpuvaent of compensalion o ieres|,
ay the case meayv he, Cas he thinks fit” in accordance with the
provisions of Section 12, 14, 18 and 19 of the At afieér taking into
consideration the factors enumerated in Section 72 of Aei.

(1i1)  What 18 to be considered by the Adjudicating Olficer, while
deending  the  guantum ol compensation,  as  the  term
“compuensation” has not been delined uader RERA Act. 2016, 18
answered i Section 71 ol the Acty 2016, as per which * he may
direet o pay such compensation ol interest, as the case may any be,
as he thinks fit in accordance with the provisions ol any of those

seetivns,”
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section 72, Turther claborate the factors 1o be taken note of, which

read as under:

Section  72: Factors to be taken into account by the
adjudieating oflicer.

T2, While adiudging the quantum of compensation op interest, ws
the case mav be, under Section 71, the adiudicating officer shall
Tve due vregard to the following fiactors, namely:

() the amount of disproportionate sain or unfair wdvaniaoee,
wherever guantifiable, made as a vesult of the default;

(h) the aimouni of loss cawsed as o vesult of the defauds;
(¢) the repetitive nature of the defunlt;

(d) such other factors which the adjudicating officer considers
necessary lo the case in furtherance of justice,

(iv)  For determination of the entitlement of complainant for
compensation due to default of the builder/developer Honhle

Apex Court in MYs Fortune Infrastructure (now known as M/s,

Hicon Infrastructure} & Anr. Vs, Trever D'Lima and Others,

Civil Appeal Noos) 3533-3534 of 2017 decided on 12.03.2018 .

has held as under:-

“Thus, the Forum or the Conunission must determine that

there has heen deliciency in service and/or misfeasance in public

aftice wliieh Das vesulted o loss o pafiev. Neo beaved-and-fest rule

can he Jaid down, however, @ few examples woudd be where

allotment is made, price iy ceceived/paid but possession is not

7’"'5/
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givent within the  period  set owt in the frochure.  The

Cemmiission/orum weondd Hren need to determine the loss.

Loss could be determmed on the basis ol loss of rent which
could have been carned il possession was given and the premises
let out or il the consumer has had Lo stay in rented premises, then
on the busis ol rent actually paid by him. Along with recompensing
the loss the Commission/Forum  may  also  compensale  for

harassment/injury, both mental and physical.”

In the aforesmd case, Ton'ble Apex Court laid down the
principle for entitlement of the compensation duc 1o loss or injury
and 118 scope inocases where the promoter of real estate failed to
complete the project and defaulted m handing over its possession.
Stmilarly, Hon ble Three Judge Bench of the Hon'ble Apex Court

in Charan Sineh Vs, Healine Toueh Hospital & Ors, (2000) 7

SCC 668, had carlier held regarding assessment ol damages i a

ase under Consumer Protection Aet, in the following manner;

“Wihile quantifving damages, Consumer Formms are reguied (o
pietker anrr ertienmgal fovoserve the ety of fusticoe ser Hhal cenipen sl ion
v awarded, in oan esiahblished case, which not only serves the
piirpiose of vecompensine the individual, but which wlso at the same
tie, aims do being aboul a gualitative chanee in the attitude of the
service provider. Indeed, calenlation of demages depeads on e
Saers and cirenmstanees of each case. No lavd and fast rule can be
letiel dlonen for universal application. While avwarding compensation,
o constmer formm has to lake iinto aeconnt all relevant factors and
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CSSESS compensation on the basis of accepted legal principles, and
maderation. 1t is for the comsumer forum (o grani ceanpensation o
the extent Bt fineds it reasonable, Jatr and praper i the facts and
clirctnstanees of a given case according to the established judicial
standards wheve the claimant is liable to establish his charpe, ™

Whether it is necessary for the complainant (o eive evidene
mental havassment, agony, grievance and frusiration eaused
tue to deficiency _in _service, unfair (rade practice and
miscrabie  attitude of the promoter. in o case fa oot
compensation or inferest?

Fhe smswer o this question is that no hard and (st fule
could be Tuid to seek proof ol such feclings fron an allottee. e/she
may have doeumentary proof to show the deficiency inservice on
the part of the builder and even this Forum could itsell take judicial
notice of the mental and physical agony suflered by an Origina
allottee due 1o non-performance of duties on the part ol the
promaoter. morespeet of the promises made to lure an allotice o
mvest its hard carned money 10 own its dream house withiout
realising the hidden agendas or untair practices of the builder in
that project

[ nutshell. o award compensation, the Forum ean adopt any
procedure suitable in o particular case to decide the availability of
lactors on record entitling or disentithing an allottee el
compensation which is the reason even under Rule 29 ol the Rules
2007010 is not compudsory to lead evidence,

Whether complainant is entitled to pet compensation in
the ease in hand?

5
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Belore deliberating on ihis aspect, it is necessary (o deliberate upon

admitted facts o be considered 1o decide the lis:

(1) Praject pertains (o 2012
the year
(i1) Proposed [anding As per elause 10(a) ol plot
over of possession buyer agreement dated
26.05.2015, 24 months
from the date of F'BA
(26.05.2017)
(111) 13asic sale price 213, 16,000/-
(1v) Total amount paid 220.27.300/-
() Pertod of payment 10L02.2015-
15.01.2021
(i) Oecupaney NO
certilicate
Whether received 1ill
Filmg ol complaint
(vii) | Date ol liling of 13.12.2019
complaint under
Seetion 31 belore
IHon™hle Authority
(viii) | Date ol order of 16.08.2022
Authority
tix) Prate of filing of 19.04.2023
complaint filed
under Scetion 12, 18
& 1900 RERA Act, '
2016
(x) Date when compliance of” | No
arder ol Hon ble
Authority
made, i1 made

-
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[Lis & matier of record that the project advertised in
the year 20120 did not get completion certificate till filing of the
complamt on dated 19.04.2023, Admitedly, the basic price of the
plot was 13.16.000/~ whereas the complainant paid 220,27,300/-
ull 15.01.2021,

[ is also admitted on record that the complainant did
not get possession ol the unit allotted. There can also be no denial
that allotiee of the unit generally spend their lifetime caming and
they are not at equal footings with that of the promoter, who is in
i dominating position. The position of the allottces becomes more
pitiable and sympathetic when he or she has o wait for years
together (o get the possession of a unit allotted despite having
played its bid. But, on the contrary. it is the promoter who enjoys
the amount paid by allottees during this period and keep on going
o delay the completion ol the project by not meeting Jepal
requirements on it part to get the final completion from
competent Authority about fullilling which such promoter knew
since the time ol advertisement of the launch of the project.
Further, the conduct ol the promoter 1o enjoy the amount ol
allottees purd is nothing but misappropriation ol the amount
legally pand as the promoter did not hand over possession, which

the promoter was legally bound to do. It is not out ol place to
™,

a_"’-‘f
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mention here that i the promoter/respondent had a right 1o
receive the money from the allottee 1o hand over the possession
i time, 1118 bound 1o face the consequences for not handing over
the possession m time. Here, it is worth (o quote a Latin maxim

“ubi jus ibi remedium,”™ which means “where law has established

a right, there should be a corresponding remedy for its breach.™ 11
this be the legal and factual position. the promoter is not only
bound to relund the amount but also to compensate the allottee
for disappropriate gain or unfur advantage on the part of the
promoter within the meaning ol Section 72(a) ol the Act 2016, of
the amount paid. It 1s not out of place to mention here that as per
record, the allottee had paid 220.27.300/-, However, it is not in
dispute that the respondent neither completed the project. nor
handed  over possession Gl alloltee having been foreed to
approach Hon'ble THRERA Authority, Panchkula, to get reliel of
possession along with delay interest alter having mdulped
unwarranted loreed hugation by the promoter at the cost ol
allottees personal expenses, which it has not got till date. During
this period, obviously. the allottee had 1w suller inconvenience.
harassment. mental paine and agony during  the said period

hringing its case within the ambit of Section 72(d) of the Act
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2016 as such feelings are 1o be [elt/sensed by this Forum without

secking any prool thereof.

I view of the above, since, the promoters had been
using the amount of 220.27.300/-, for the last more than 10 years,
lor the sake of repetition i is held that it can delinitely be termed
as disappropriate gain or unfair advantage, as enumerated in
Section 72{a) of the Act, In other words, it had been loss to
allottees as a result of default on the part of the promoter which
continues Hll date. Thus, it would be in the interest of justice, i
the compensation is ordered to be paid 1o the complainant afier
taking into consideration, the default of respondent for the period
sturting from 2015 1ill date and also misutilization of the amount
paid by the complainant to the respendent. In [act, the [aets and
cireumstances of this case ttsell are prool ol agony undergone by
the complainant for so long, hence. there is no need 1w look for
formal proof of the same. Further. there can't be denial to the
effect that the allottees must have had to run around 1o ask the
promoter 1o hand over the possession and also that il the unit
provided m times there was no reason for the complainant (o [ile
the compluints/execution  petition by engaging  counsel(s) al

different stapes, and also that because of escalation of prices ol

\
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it i Jast 10 years, the complainant may not be in a position to
purchase  the same unit now, which amounmts 1o loss of
opportunity to the allottee. These factors also enable an allottee (o

geL compensation,

In view ol the forgoing discussions, the complainant is

held entitled for compensation.
0); Onee. the complainant has been held entitled to get compensation,
now 1t s o be decided how much compensation i o be grantéd. on which
amount. what would  be rate of interest and how long the promoter would be

linhle W pay the interest?

Belore answering this question, this Forum would like 1o
reproduce the provisions of Scction 18 of the Act, 2016, Rules 15
and 16 of TIRERA, Rules, 2017 and also delinition of “interest”

siven i Scction 2(za) of the RERA Act, 2016:

Section I8 - Return of amount and compensation.

(L0 10 the pramoter fails o complete or @8 unable to give possession
of i apartment, plot or building,

fa) i aceordance with the terms of the agrecment for sale or, as the
case mav be, diuhy completed by the date specified thevein, or

(h) die to discontinuance of his business as a developer on aceount
of suspension or revovation of the registration wider this Act or for
ame ether reason, he shall be liabie on demaned 1w the allottoes, in
cose the allottee wishes 1o withdraw Jrom the praoject, withou
prefudice to e ather remedy available, o retwen the amount
reeerved by fim i respect of that apariment, plon, buitding, as the
case ment hes with interest at such vaie as men be prescribed dn this

AT
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beligll including compensation in the manner g pronided under
this det:

Provided that where an allostee does not intenid 1o withdieaw Sfrom
the project, he shall be paid, by the promoter. interest Jor every
month of defay, till the handing over of the possession, af such rate
ey ety he preseribed.,

(2) The promoter shall compensate the allotiees in case af any loxs
cansed e him due 1o defective tide of the land, on which the profect
ix being developed or has been developed, in the munner s
provided wider this Act, and the claim for compensation under this
subsection shall not be barred by limitation provided wnder any law
for the time being in foree.

(3) I the promoter fails to discharge any other obligations imposed
o i under this Act o the rides or regudations made therewder
or- i gccordance With the terms and conditions of the avrcement
for sale, he shall be liable 1o pav such compensation to the
allotiecs, in the manner as provided under this Act.

Rule 15 - Prescribed Rate of Interest - [Provise to section 12,
section I8 und sub section (1) and sub-section (7) of section 19/

For the purpose of proviso to séction 12 section 18: and
sh-sections (4) and (7) of section 19, the “interest at_the rate
preseribed ” shall bhe the State Benik of ndia hichest mareinal cosi
af fending rate | 2%

Provided that in case the State Bank of India mareinal cost
of lending rare (MCLR) s not in use, it shall be replaced Iy sl
henclmark lending rates which the State Bank of India ney fiy
Srom time to time for- lending to the general public |

Rule I- Timelines for refund of money and interest ar such rate
as wray be prescribed, payment of interest at such vate as may he
presceibed:- [Section 18 and Section 19].-

(L0 by sefimd of money along with the interest af sueh rate as may
he prescribed  payable by the promoter in termy of the Act, or rudes
and regudations made theve wnder shall be pavable by the promoter
fo the allottee within a peviod of ninety davs from the date on which
steh vefind alonewith interest such rate as mayv be preseribed has
heen ardered v the duthaoriny,

27 ol
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(2) Where an allottee does not intend to withdraw from the project
aned interest for every mouth of delay il handing over af the
possession al suweh rate as mav be preseribed  ordered by the
Awthority 1o be paid by the promoter to the allotice, the arrears of
such fnierest acerned on the date of the order by the Authority shall
be pavable v the promoter-to the allottee within a period of ninety
cdervis from the date of the order of the flun"m.l'f{\' and interest for
cvery month of delav shall be pavable by the promoter to the
allottee before 10th dav of the subsequent month,

Section 2(za) - “interest " means the rates of interest pavahle by the
promoter ar the afloftee, as the case meay e

Lxplanation.  For the purpose of this elause

(i) the rate of interest chargeable from the alltotiee by the promoter,
i case of defaudt, shall be cqual o the rate of imterest which the
promaolter shall be liahle to pav the allottee, in case of defanlt;
(ir)_the foterest pavable by the promeater to the allotiee shall be
from the date the promoter veceived the amotnt or any: part theeeof
tfl ihe dare the amonnt or part_theveof and _inierest thereon is
vefunded, and the interest pavahle v the allottee o the promoer
shall he from the date the allottee defaults in pavment o the
preameder (il e date it i paid;

Perusal of provisions of Seetion IR(1)(h) make 1t elear that in case
ol refund or compensation, the grant of interest may be at such rate as
preseribed in this behall in the Aet, 2016, 1t is not out of place 1o mention
here that Seetion 181, not only deals with cases ol relund where
allottee withdraws from projeet but also the cases ol compensation as is
evident from the heading given 1o this section as well as the Gaet that it
hits miention ol refund and rate of interest thercon including cases ol
compensation. Further, perusal of provisions of Seetion 18(1)(b) of the

Act. 2016, mdicate that the allottee shall be entitled (o 2et relund or
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compensation. us the case may be, with interest at the rate preseribed in

1he Ael, 200 6.

Rule 15 of the Rules 20017, delmes the “rate” as “State Bank ol

India highest marginal cost of lending rate | 2% with proviso™,

Further. Rule 16 provides Tor the time limit to relund  money and
mterest thercon and interest is to be as per the rate preseribed in Rule 15
i case of matters covered under Proviso 1o section 12, Scetion 18 and

Section 19 (4) and N7y ol the Act. 2016, It Turther deals with two

sttuations, one,  where the allottee has opted for a refund sather than 2
unil in a projeet and sceond ease where he has gone for the project but
there s delay i delivery. Henee, it cannot be said that the Rule 16 deals
with enly one situation out of two mentioned therein as sub rule (1) and

sub rule (2) respectively. It is not out of place o mention here that this

Rule deals with cases related to Scetion 18 & 19 of the Act. 2016,

Hlow fong the interest would remain payable on the refund or
compensition, as the case may be, is provided in Scetion 2(za) ol the Act,
2006, which savs that cyele of interest would continue 1l the entire
amount is refunded by the promoter, In other words, il the provisions of
Seetion I8 read with Rule 15 read with Rule 16 and Scetion 2(za) are
mterpreted  co-jointly. then it would mean that in case ol relund or
compensation, as the case may be, the promoter will be liable to pay the

22>
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iterest from the date the promoter received the amount or uny part
thereal” Gl the date the amount of refund or compensation, ay the case
may be. or part thereol along with up w date interest is refunded/paid.
even il not specilicd i the order under execution. However. the situation
s different in case of an allottee’s default in payments to the promoter ill
the date it is paid. With this legal position. it 1s safe to conclude in the
case in hand, in view of Explanation (ii) to Seetion 2(za) the allottee wil
be entitled 1o get the interest up 1o date of the final payment at the rale

preseribed in Rule 15,

RELIEFK
1), Reverting back to the facts of the case under consideration, havine

the above discussed Jegal position in mind, it is concluded that respondent is
directed to make payment of compensation 4s caleulated below in reliel having

i mind the provisions ol Rule 15:

The caleulation of compensation as verified by the Aceount Branch

ol Honble Authority s tabuluted below:

Amount Paid Time period Rate Compensation
by Amount (in )
complainani
(mYanddate|, i
130000/~ 10.02.2015-27.03.2025 FL10% [ R1.68.735/-
pranid on (Date ol order)
1.02.2015

o
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2710000/~ 12.02.2015-27.03.2025 I1.10% [27.98.248/-
paid on (Date ol order)
12.02.2015

25.10.000/- 12.02.2015-27.03.2025 11.10% | 5,73.390/-
patid on (Date of order)

Doaols | ol

70000~ 24.08.2015-27.03.2023 F110O% | 274,592/-
pitiel on {Date ol ordery

24.08.2015 | -
LELST.300/- 28.08.2015-27.03.2025 11.10% [ 25,18.674/-
paticd on (Date of order)

268.08.2015

2000000/~ | 15.01.2021-27.03.2025 L1.10% | 246.620/-
patd on (Date ol order)
15.01.2021

Total- 221,80,259/-
20527.300/- - ]
11, Sinee, the complainamt has been foreed 1o file the complaint o get

his legal right of compensation, the complainant is granted 230.000/- as

litigation charaes.

The total compensaton comes to R21,80,259/- 1+ 230,000/~
2210259~ (Rupees Twenty Two Lakhs Ten Thousand Two Hundred and Filiy

Nine onlwv).

12, In these terms, the present complaint is partly allowed, The
respondent s dirceted W pay an amount ol 2180259/~ ¢+ 230.000/-
122.10.259/- (Rupees Twenty Two Lakhs Ten Thousand Two Hundred and Filty

Nine only) within 90 days to the complainant. First mstalment is to be paid

<
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within 45 davs lrom the date of uploading of this order and remaining amount

within the next 45 days.

[t is Turther directed that il the payment is not made in the manner
directed within stipulated timie, in view of the provisions ol Seetion 2(za) of the
At 2016, the respondent shall be Tiable to pay interest on delaved pavment as
per the provisions of Rule 15 of the Rules. 2017, il realization of the total

dmount,

=

|3, The present complamt stands disposed_of in view of the ahove
abservations, File be consigned 1o record room afler uploading ol this order on

the website of the Authority,

MAJOR PHALIT SHARMA
ADSJ(Retd.)
ADJUDICATING OFFICER
27.03.2025

Note: Thiy judgement contains 30 pages and all the pages have been cheeked
and stened by me.

Sourabh MAJOR PHALIT SITARMA
Law Associate ADSI (Retd.)
ADJUDICATING OFFICER

27.03.2025

30



