HARYANA REAL ESTATE REGULATORY AUTHORITY PANCHKULA

Website: www. haryanarera.gov.in

BEFORE ADJUDICATING OFFICER, HRERA, PANCHKULA

Complaint No. : 959 of 2023
Date of Institution:  19.04.2023
Date of Decision:  27.03.2025

Mr. Amit Kumar son of Mr. Sant Lal, R/o House No. 114, VPO, Nagla Megha,
Karnal - 132001

LACOMPLAINANT
Versus
Parsynath Developers Limited, office at Parsvnath Tower. Near Shahdara Metro
Station, Shahdara, Delhi = 110032
o RESPONDENT

[Tearing:  10th

Present: = Mr. Tarun Ranga, Adv,, for the complaimant,
Ms. Rupali S, Verma, Adv., [or the respondent through V.

ORDER

This order of mine will dispose of a complaint filed by the complaimant
namely *Mr. Amit Kumar™ against Parsvnath Developers Limited, secking

compensation and the interest from this Forum. in accordance with the
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Complint no. 959 of 2023

provisions of Rule 29 of the HRERA, Rules. 2017 (hercinafter 1o be referred as
the Rules 2017), read with Scetions 71 & 72 of the RERA Act, 2016

(hereinafter to be relerred as the Act, 2016),

y A Briel facts of the complaint are that the complainant aller gomg
through the advertisement bought rights of plot in *Parsvnath City. Karnal™ lrom
the original allottee t.e, Mr. Raldu Ram Sharma on the original terms and

conditions,

On 25.06.2010, Mr. Raldu Ram Sharma had paid 22,50.000/- Tor advance
registration for a residential plot. Subsequently, Mr. Raldu Ram Sharma sold its
mterest in plot no. A-0043 lo M. Amit Kumar, On 18012011, advance
registration apainst plot A-0043 was endorsed in favour of complainant Mr.
Amit Kumar, by the respondent and said amount of advance registration was
transferred in plot no. C-325 measuring arca of 215 Sq. yds. on 22.03.2014 and
plot no. (-325 was allotted 1o the complamant. On 18.05.2015, plot buyer
agrecment was signed between complainant and respondent. Original buyer
entered the project by remitting the amount of 22.50,000/- on 25,06.2010. As
per chiuse 10(a) of the plot Buyer Agreement the possession was Lo be handed
within 24 months from date of signing of agreement which is May, 2017, It is
also memtioned  that  complainant has opted for construction Iinked plan.
respondent demanded payvments despite the fact that no construction was going

o the site: The complainant has paid amount of 21 L50,780/- toward the
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Complamt no, 939 of 2023

allotted plot ie. basic cost along with EDC/IDC taxes, It has also been
mentioned that project is incomplete and Oceupation & Completion Certificate
his not been obtained Gl date. Incomplaint no. 2956 o 2019, Authority has
allowed reliel 1w the complainant and  further directed the respondent 1o
handover valid possession along with delay  interest vide  order  dated

[6.08.2022.

[t is also mentioned that due 1o deficiency ol service on part of
respondent, the complainant has been denied ol the opportunity to utilize ils
funds for the past 10 years and complainant has been denied the opportunity of
purchasing anather residential plot for his family. The complainant has sulfered
monetary loss on the account ol depreeiation in money vilues and escalation in
cost ol construetion. The complainant also [iled multiple complaints before
Authority i.¢. sceking possession with delay interest: exceution ol order passed
by Authority and sceking compensation before Adjudicating Officer. Finally.
the complainant prayed that the respondent be direeted to pay a compensation of
220,00,000/- for mental torture, agony, torture and harassment by not delivering
possession in o time bound manner: 5.00,000/~ lor deficiency in service:
21.00.000/- on account of litigation expenses and other rehel this Forum may
erant. With the complaint. some annexures have also heen attached 1., plot
Buyer Agreement. customer ledger, and order of possession passed by the

Authority.
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On receipt of notice of the complamt, respondent [iled reply. which
in briel states that complaint is not maintainable being not in consonanee witl
provisions of Section 72 of the Aet, 2016, as there is no prool led by the
complainant as to how they could prove the factors required to be proved withn
e Scetion 72 of the Act, 2016; That, the present complaint pertaing (o an
unregistered projeet of the respondent, hence in view ol the law laid down by

Honble Apex Court in New Tech Promoters and Developers Pyt Lid, vis State

of ULP. and others (2021 SCC 1044}, the Adjudicating Ollicer has no

jurisdiction Lo entertain the presen complaint (though at one stage ol reply, s
claimed ay registered in the year 2021); That. the complaint is barred by

limitation in view ol the law laid by Hon"ble Apex Court in Surject Singh Sahni

wis State of U1 and others (2022 SCC Online SC 249): That. the complainant

has not diselosed the faet that he is defaulter in making payments of instalments
despite notices and reminders from the respondent and the said non-payment of
mstalment by the complainant and  other similarly situated allottees had
adversely affeeted the progress of the projeet resulting into delay: Further it has
heen mentioned that complainant has heen granted  relicl ol possession
alongwith delay interest from Authority which s more than sufficient and s m
consonance with the principles of natural justice; Regarding handing over of
possession, it has been mentioned  that the respondent has applied  [or
demarcation and zoning plan which are still pending, That, complainant 1s a
subsequent buyer who purchased the plot in question in the year 2001 [rom the
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Complaint no, 959 pl"2023

original applicant having been aware of the fact that the respondent had failed 1o
complete the projeet; That, the projeet also got delayed because ol various
administrative reasons beyond the control of the respondent. Finally, prayer is

made o dismiss the complaint being not maintainable.

4, This Forum has hewrd Mr Tarun Ranga, Advocate, for the
complainant and Ms. Rupali 8. Verma. Advocate. for the respondent and has

alse gone through the record carelully,

L

In support of ity contentions, leared counsel Tor the complamint
has argued that in the instant case, complamant is very much entitled o get
compensation and the interest thercon. because despite having played its part of
duty  as allottee, the complamant had met all the requirements including
payment ol sale consideration (or the plot booked but it is the respondent which
made o wait the complainant o get its plot well in time complete in all respect
tor mote than 10 years, which foreed the complainant 1o go [or unwarranted
ltigation 1o get the rehiel ol possession along with delay interest by approaching
Hon ble Authority st Panchkula, which has finally granted vide arder dated
16082022 and neither |un.~¢m:5.~4inn has not been handed over, nor, uplrom
interest has been paid to the complainant ll date despite having, dircctions ol
the Hon“ble Authority. He has further argued that the complainant has been
played Trawd upon by the respondent as it despite having used money deposited
iy the allottee did not complete the projeet and enjoyed the said amount (or its
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Complamt no, 939 o 2023

own cause which amounts to misappropriation of complainant’s money on the
part ol respondent. He has further argued that after having purchased the unit
from the original allotice. the complainant has stepped into shoes of the
previous allotlees. i view ol the Taw Lnid down by Hon'ble Apex Court i MUs

Laureate Buildwell Pyvi. Lid. vs Charanjeet Singh, Civil Appeal no. 7042 of

2019, decided on 22.07.2021. thus subsequent allottee s entitled to all reliels

under RERA Aet, 2016 and HTRERA Rules 2017, which an original allottee is
entitled to. He has also aregued that the allottee has sullered menta] and physical
dpony because ol delay i possession, thus, the complainant is entitled 1o

compensation,

Finally, he has praved to grant the compensation i the manner prayed in

the complaint.

0. On the other hand, learned counsel for the respondent has argued
that this complaint as such is not maintainable in view ol the law laid down by

Hon'ble Apex Court in Surjeet Singh Sahni vs State of U.P and others 2022

SCC Online SC 249 as the project pertaing 1o the vear 2012, whereas present

complaint to seck compensation was lled on dated 19.04.2023 much alter the

periodd ol limitation. She has further argued that i the case in hand. the plat

Buyer Agreement was exceuted in the year 2005 e more than 1 year before the

RERA Act, 20016 coming into foree, so provisions ol RERA Act are not

applicable in the present case. meaning therehy the Adjudicating OfTicer has no
N
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Complaint no, 959 of 2023

authority 1o entertaim such complaimt what o talk of grant of compensation, She
has Turther argued that there has not been any intentional delay on the part of the
respondent 1o complete the projeet which Tactually got delaved because ol the
circumstances beyond the reach of the respondent and even the complaimant is
also responsible for the delay as did not pay the regular instalment despiie
having been asked. She has further argued that to get a reliel under Section 71
ol the Act, 2016 read with Rule 29 of the Rules, 2017, the complainant is
required 1o prove the ingredients ol Sceetion 72 of the Act, 2016, which m 1he
case in hand do not stand proved as no cogent evidence to meet requirements of’
Seetion 72 ol the Act. has been led. She has further argued that 1t s the
requirement ol Sections 71 and 72 of the Act, 2016 read with Rule 29 of the
Rules. 2017, the Adjudicating Officer to adjudee compensation by conducting
an enguiry in the manner laid and for conducting the enquiry there should be
sulTicient evidenee led by the complainants with facts and hgures 1o prove as to
how it s entitled 1o pet compensation within the meaning of Scetion 72 of the
Act, 2016, She further argued that in the instant case, the complamant has not
led any evidence as to how it has spent the amount in the manner clammed o
seck compensation under different heads, so 1t being the case of no evidence m
support ol the claim ol the complainant, the complaint is to be dismissed being
devord ol merit. She has also areued that in the instant coase. sinece the
complainant had purchased unit knowing Tully well the delay on the part of
prometer in completion of project from the original allottee, it can’t claim any
i
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Comiplamt ne: 959 of 2013

harassment ele.. so. subsequent allottee is not entitled (or any compensation.
Finally, she has prayed to dismiss the complaint being not maintainable in view

ol provisions ol Caveal lanaptor,

i With due regards to the rival contentions and facts on record, this

Forum possess [ollowing questions 1o be answered:

(a)  Whether the law of imitation is applicable in a case covered

under RERA Act, 2016 and Rule 2017 made thereunder?

(b)) Whether the present complaint under Seetion 71 of the Act,
2016 read with Rule 29 of the Rules, 2017, pertaining o a project
of the year 2012 is maintainable under the RERA Act, 2016 read

with Rules 201740 filed on dated 19.04.20237

(¢} What are the factors to be taken note ol 1w decide

compensation’!

(d)  Whether it is necessary for the complainant Lo give evidence
of mental harassment, agony, gricvance and frustration caused duc
to deficieney in service, unlair trade practice and miscrable attitude

of e promoler, in 4 case to get compensation or interest?
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(¢)  Whether a subsequent purchascerfallottee is entitled 1o get
compensation, as per the facts and circumstances ol the present

case!!

. Now, this Forum will take on each question posed o answer, in the

following manner;

d(a) Whether the law of limitation is applicable in a case covered

under RERA Aet, 2016 and Rule 20017 made therceunder?

The answer o this question is in negative,

The plea lor the respondent s that complaint 1s barfed by
limitation as project pertain o the year 2012, whereas complaint

wits Tled i the year 2023,

On the other hand, the plea for the complamant 1s that the
provisions of Limitation Act ar¢ not applicable in this complamt
[iled under RERA Act, 2016, henee, plea of limitation so raised be

rejected,

With due regards to the rival contentions and lacts on
record. this Forum is of the view the law of limitation does not
apply in respect of a complaint filed under the provisions ol the
RERA Act, 2016, Rather, Section 29 ol the Limitation Act. 1963,
specifically provides that Limitation Acet, 1963, does nol apply to a

Y
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Complaint no, 959 al 2023

special enactment wherein no period of limitation is provided like
REERA Act. 2016 For ready relerence. Seetion 29 of the Limitation

Act, 1963, is reproduced below:

Section 29 - Limitation Act, 1963

29, Sevings.--

(HINathing in this Aot shall affect section 25 of e Inelicn Contrecet
Act; 187219 of 1872).

(20Where amy special oF local law preseribes for any suit, appeal
or application a period of limitation different from the period
prescribed by the Schedule, the provisions of section 3 shall apply
as i sieh peviod were the period prescribed by the Sehedule and
Jor the purpose of determining any period of tintitation prescribed
Sor an suit, appeal o application by any special or local law. the
provisions contained in sections 4 to 24 (inclusive) shall apply only
in so fur as, and to the extent to which, they are nor expressiy
exelided by such special or local law.

(318ave as otherwise provided in any law for the time heing in
Joree with respect to ndrrivge and divoree, nothing in this Act
shall apply 1o anv suit or other proceeding wnder any sueh fan

(d)Sections 25 and 26 and the definition of vasentent ™ in section 2
shall not apply {0 cases arising in the territories (v which the
Indlian Fasements Act, 1882 (3 of 1882), may for the Hioe Deing

extvnd,
Fven, section 18(2) of RERA Act, 2016, brings the

complaint out of the purview of Limitation Act. 1963,

Further Hon'ble Apex Court in Consolidated Engg,

linterprises v lerieation Departiment 2008(7)SCCT69. has hield

reparding applicability of Limitation Act, 2016, upon quasi-judicial
forums like “Authority™ or “Adjudicating Officer™ working under
10
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Complaint no: 959 of 2023

RERA Act and Rules thereunder to the effect that “Limitation Act
would not apply o quasi-judicial bodies or Tribunals.”™ Similar
view has been teiterated by Hon'ble Apex Court in case titled as

SV Steel Corporationvis  Commissioner ol Central  lixelse

201 5{7)55CA8,

Notwithstanding anything stated above, academically,
even il it is aecepted that Taw of limitation applics on quasi-judicial
proceedings, though not, still in the case in hand, it would not have
an application in this case as the project has not been completed till
date. resulting into refund of the amount o the complaimant, so.
cause of action for the complainant is in continuation, il" finally

held entitled to get compensation,
In nutshell. plea of bar of limitation is devoid ol merit.

Whether the preseni eomplaint under Section 71 of the Act,
2016 _read with Rule 29 of the Rules, 2017, periaining to &
project of the year 2012 is maintainable under the RERA Act.
2016 read with Rules 2017, if filed on dated 19.04.20237

The answer to this question is also in negative.

This question has been answered by Tlon™hle Apex
Court in M/s New Tech Promoters and Developers Pyt Ltd. vis
Sate of UL & Ors.. to the efeet that projeets already completed or

to which the Completion Certilicate has been granted are not under

{Jkll-&:}/-f
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the fold of RERA Act. Since. in the instant case the projeet in
question was neither completed when the RERA Aet came into
existence on May 2016, nor any Completion Certificate was issued
o il prior thereto, it is @ case which is duly covered by the
provisions of the Act. 2016 and Rules, 2017, It is not out ol place
to mention here that in the case in hand the project was nol
completed even when the complaint belore Authority was liled 1o

seck possession and even now also probably 1t is not complete,

What are the factors to be taken note of (o decide compensation?

On this point, relevant provisions of RERA Act. 2016 and

also law on the subject [or grant ol compensation, are as under:
(i)  Section 18 - Return of amount and compensation

(1) 11 the promoter fails to compléte or is unable to give possession
ol an apartment. plot or building,

(1) in cceordance with the terms of the agrecment for sale o as the
case may be, diuly completed by the date specified ierem; or (b
dite o discontiniance of his husiness as a developer on aceomnt of
suspension or revocation of the registration wnder this Act or for
am other reason, he shall be liahle on demand 1o the allotices, in
case the altottee wishes to withdraw from the profect, withont
prefielice o ane other remedy available, 1o retwen the amount
received by lim in respect of that apartment, plot, building, as the
carse may e, with interest at sueh rate as may be preseribed in this
hehall ineluding compensation in the mammer oy pravided under
this et

presit
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Complaimt no, 959 6£ 2023

Provided that where an allottee does not intend 1o withdraw from
the project, he shall be paid, by the prontoter; imerest for every
montlh of delay, il the handing over of the possession, ai such rate

ws ey he preseribed,

(2) The prometer shall compensate the allottees in case of any loss
catsed to hin due to defective (itle of the land, o which the project
ix heing developed or has been developed, in the nanner o8
provided wnder this Aet. and the claim for compensation under this
suhsection shall not be barved by limitation provided under any
ferw for the time heing in foree,

(3) If the promoter fails to discharge any other obligations
imposed on him under this Act or the rules or regulations made
thereunder or in accordance with the terms and conditions of
the agreement for sale, he shall be liable (o pay such
compensation to the allottees, in the manner as provided under
this Act.

(i) How, an Adjudicating Officer is Lo exereise iis powers

o adjudicate. has been mentioned in case titled as Mrs, Sumin

Lata Pandey & Anr v/s Ansal Propertics & Infrastructure 1td.

Appeal ne.56/2020. by _Hon'ble Uttar Pradesh Real Estate

Appeliate  Tribunal _at_Lucknow ted 29.09.2022 in the
[ollowing manner;
A Fheword “fail to complyowith the provisions of anof

the sections as specified in sub section (1) used in Sub-Section (3)
of Sectiony 71, means failwee of the promoter o comply with the
requirententy  meitioned v Seetion 12, 1. 18 and 19, Fhe
Adindicating Officer after holding enguiry while adjudging the
ittt u)"c':JHII,I');".I'}.\'::J'H'HIJ or nterest as the case mayv he, shall have

due regard o the  factors  meationed i Sechion 720 The

|3
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Complamt ne, 9549 af 2023

compensation mav e adjipdged either as o quantialive or as

CORPEnSator: (nterest,

12,9 the Adjudicating Officen thus, hay been conferred with
power to directed for making pavment of compensation or interest,
as the case meay be, “as he thinks fit" in aceordance awith the
provisions of Séetion 12, 14, 18 and 19 of the det after aking into
consideration the factors enmerated in Section 72 0f Aet.

(i) What is to be considered by the Adjudicating Officer, while
deciding  the  quantum o compensation, as  the lerm
“compensation”™ has not been defined under RERA Act, 2016, 15
answered in Section 71 of the Act, 2016, as per which ™ he may
direet to pay such compensation ol interest, as the case may any e,
as he thinks [it in accordance with the provisions of any ol these

seetions,”

Section 72, further elaborate the actors w be tiken nole of, wlieh

read as under:

Seetion  72: Factors o be laken into account by the

adjudicating officer,

T2 IWhile adiudging the quantum of compensation or inierest, as
the case mayv be, under section "1 the adindicating officer shail
have due regard to the following factors, namely:

ta) the amonnt of dispropociionate gain or wnfadr wdvaniaqge,
whevever quantifiehle, made as o vesilt of the defoudr,

(hy the amonnt of loss causod as a result of the defanlr;
() the repetitive nature of the defanlt;
14
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Complainl no. 959 ol 2023

() such other factors which the adiudicating officer considers

necessary (o the case in furtherance of justice.
(iv) For determination ol the entitlement of complainant lor
compensation due to delault of the builder/developer ITon"ble

Apex Court in M/s Fortune Infrastructure (now known as M/s.

Hicon Infrasiructure) & Anr. Vs, Trevor D'Lima and Others.

Civil Appeal No.(s) 3533-3534 of 2017 decided on 12.03.2018 .

has_ held as under:-

“Yhus, the Forum or the Conunission mist determing theit

thore has heen deficfeney in service and/or nisfegsanes i puhlie

office which has_resulted in_loss or injury, No hard-and-fast rule

cani he laid desan, honvevess o fenw exanpies wetild e where an
allotment is made, price is receivedipaid but possession 18 o
given within - the period et ontin the  brochure. The
Commission/Forimt would then need 1o determine the loss. Loss
could be determined on basis 01 loss of rent whieh could have been
carned i possession was given and the premises let ou or il the
consuiter has had 1o stay in rented premises, then on basis of rent
actually paid by him, Along with recompensing the loss the
Commission/Forum may also compensate lor harassment/imjury,

hoth mental and physical.”

5
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In the aforesaid case, Honble Apex Court laid down
the prineiple for entitlement of the compensation due o loss or
mjury and ils scope in cases where the promoter of real eslate
failed 1o complete the project and defaulted i handing over its
possession. Similarly. Hon'ble Three Judge Beneh ol the Hon'ble
Apex Court in Charan Singh Vs, Healing Touch Hospital & Ors.
(2000) 7 SCC 668, had carlier held reparding assessment of
damages in a case under Consumer Protection Act,  in the

fullowing manner:

“White gquantifvine damapses, Comswmer Forpms e reguived (o

pialke i attempt lo serve the ends of justice so that compensation

is awarded. inoan established caye which ot _only serves the

pirpose of recompensing the individual, bt swhicl also o e same

time, aims to bring about a gualitative chaee in the adtitiede of the

service provider, ndeed, calenlation of damages depends on the

facts and cirenmstances of cuch case. No b and fast rule can be

laid deoven for universal application. While awarding conipensation,
« consumer forum has 1o take into account all relevant factors and
wssess compensation on the basis of accepted legal principles, and
moderation. 1t ix Jor the consumer forwm to grant compensalion (o
the vxfent i jfmf.v it reasonahle, tair and proper in the fiacts ond
cireumsianees of o given case according to the established judicial
standards where the claimant is liahle to establish s chavge. ™

Whether it is necessary for the complainant 1o give evidened ol

mental harassment, apony, erievance _and frustration causcd

due 1o deficieney in service, unfair trade practice and miserable

aftitude of the promoleér, in g cas¢ to pel compensation or

interest?

1
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The answer (o this question is that no hard and fast rule could
be laid to seek prool of such feelings from an allotiee, He/she may
have docamentary proof” o show the deficieney in serviee on the
part of the builder and even this Forum could itsell take juchicial
notice of the mental and physical agony sufferad by an orignal
allotice due o non-performiance of dutics on the part ol the
promoter. i respeet of the promises made to fure an allottuee to
fmvest its hard carned money to own s dream house without
ealising the hidden agendas or unlaie practices ol the builder in
that project.

In netshell, to award a compensation, the Forum can adopt any
procedure suitable i g particular case w decide e avatlaoibity ol
Gactors on record  entitling of  disentitling an allotee o gel
compensation which is the reason even under Rule 29 o the Rules
007, i s not compulsory tolead evidenge.

Undouhtedly, in Rule 29 of the Rules, 2017, there is miesdion
of Adjudicating Ofticer 1o follow summary procedure for Icnqslin'}'
but i1 this rule there is mo reguirement tor Adjudicating Olffieer w
compuizortly ask for evidence from the compliinaul to adjudee
quantum ol compensation, Rather, i reference is made o Rale
J9( 7). 1 elearly establishes thal the power 1 summon or seek
attendanee of g person or the document, as the case may beis to be

17
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excrcised by the Adjudicating Oflicer only wiien in its opinion it is
necessary 1o adjudee the quantum of compensation, [n other words.
i the faets on record itsell are sulTicient to meet the requirements
of Section 73 ol the Acty 2016, the Adjudicating Officer s nol
required to resort W provisions of Rule 29¢2)(d) of the Rudes: 2017,
Henge, it cannot be said hat 1o conduct enquiry under Rule 29(2)
of (the Rules. 2017, the Adjudicating Officer is 1o ask 1o evidence
a1 the form of oral as well as documentary, as otherwise projectied

by leared counsel for the respondent.

Whether a subsequent purchaser/allotiee is entitied 1o get

compensation, as per the facts and circumstances of the present

After having discussed bw 1o be taken note ol 1o deetde
compensation by the Adjudieating Officer. now it is 1o be seen
whether. in the present ease, wherein the complainant, s second
allotiee as had got translerred the plot from [rom origmal purchaser
pamely Mr Raldu Ram Sharma, is entitled 1o get compensation i

the manuer prayed in its complaint?

Betore deliberating on this aspect, it 1s neeessary to deliberate

upon admitted faets w be considered to decide the hiss
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i) Projeet pertains to the year | 2012

i) | Proposed Handing over of | 24 months from the date of
Possession execution of BBA Le.

| 18.05.2015

) | Basic sale price - 2R.60.000/-

v) | Bndorsement by Original [8.01.2011
Allottee in the name ol the
complainant, second allotee

V) BBA  exceuted  with 18.05.2015
Complaimant

vi) | Total amount paid 11.50.780/-

vil) | Oceupaney Certificate NO
whether received tll iling
ol complaint

viii) | Date of filing of complaint | 13.12.2019
wider Seetion 31 before
[on'ble Authority

ix) | Date oforder of Hon'ble 16,08.2022
Authority

X} Date of fling complaint 19.04.2023
under Seetions 12,18 & 19
ol RERA Act, 2019

xi) [ Date when total payment of o
uplront interest made, il Not comphied Ul date
made

It 1s matter of vecord that the projeet advertised i the

year 2012, did not get completion certificate tll Nling ol the

19
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complaint on dated 19042023 Admittedly, basic price ol the
unit was <8,60,000/~ whereas the complainant paid 211.50,780/-.

The above facts, make o clear that when the present
complainant purchased or got transferred the unit 1o his name afler
endorsing allotment on dated 18.01.2011, alter making required
payments 1o the previous allottee or the promoter. the project wis
incomplete. which is the reason the Hon'ble Authority has erdered
respondent to handover possession with interest vide order dated
16.08.2022. wherein learned  counsel  for  complainant  has
informed that i exceution complaint no, 948 of 2023, ncither
possession has been handed over, nor, payment of upfront interest
has been made il date.

Now, only thing to be deeided is whether or not i the
given circumstances, o sceond allottee of the unit who 18 secking
compensation, could legally  be held entitled 10 get the
compensation having the factors mentioned in Seetion 72 ol
RERA Act, 2016, in mind?

To answer the question, this Foram hold that despite
heing an “allottee™ within the meaning of Scction 2(d) of the
RIERA Act, 2016. the complainant may be entitled to get the refiel
ol relund or possession along with inerest thercon from Flon hle
Authority under Seetion 31 of the Act, 2016, which he has got but

0
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nol for compensation because it is the original allottee who
actually suffered mental and physical agony due to default of
builder but net the subscquemt allonee ie. complainant, who
knowing fully well of the consequences of default on the part of
the builder in delayving completion ol project. still clected o join
in by purchasing it. as it may probably be a distress sale on the
part ol previous allottees because ol delay in completion of
project. Meaning thereby, the complainant accepted 1o undergo
sulferings of kind. il any. duc o ongoing default on the part of
builder, thus he can’t expect to be compensated for such delay. It
is nol out of place o mention here that had it been a case of
request for possession with interest due 1o delay in delivery of
possession or delayed possession charges, the Hon'hle Authority
dealing with, was bound to give benefit thereol i view ol recent
law Ll down by len'ble Apex Court in M/s Laurcate

Buildwell Pyt. Lid. v§ Charanjeet Singh, Civil Appeal no.7042

of 2019, decided on 22.07.2021 and also relicd  for the
complainant in this ease. Admittedly, such reliel has already been
provided. But. benelit of law laid down in M/s Laureate’s ecase
(supra). having due regards (o the same. can’t be given i case ol
request For compensation, raised under RERA Act, 2016 and not
under Consumer Protection Act, by a subsequent allotiee, as the
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safd issue was not discussed in this quoted case which exclusively
pertains loan issue arisen under Consumer Protection Aet, and
not under RERA Act, 2016, In fact, if in such like cases,
compensation is granted, 11 would amount o rewarding a person
for intentionaily wrong done. Otherwise also, tll allotment wis
endorsed with second allotice e complainant, there was no
oecasion for the present complamant o have sullered any agony
woe o the year 2000 onwards and therealier also no chance 1o
claim harassment on his part as knew the consequences ol joining
a project which was already under turmoil and inefTeetive, Rather.
the Principle “Buyer be Aware” would also act against the
subsequent allottee in this case. I is also not out of place to
mention here that right 1o get refund or possession with interest
and the right to get compensation under RERA Act. 2016, are
twva different remedies available with an allotee unlike under
Consumer Protection Act and both these remedics need specetilic
factors 1o be considered by the concerned Foruny to gramt the
reliel. In other words, these remedies being independent to cach
other, would not give right to an-allettee to ¢laim hoth as ol right
.o, an origmal allottee can be held entitled to both reliels but not
i subsequent transferce who may get relund or possession but nol

compensation despite falling within the meaning of definition of
23
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a

allottee™ given under Scetion 2(d) ol the Act, 2016, as had not
been victim of suflerings which original allottee nitially faced
belicving builder’s false promises. It would be justified 1o observe
here that leelings of sullerings or agony or harassment or pains
ele, are subjective. means restricted 1o individual only. which
cannot be transferred  rom original allottee 10 subsequent to
enable fater to claim compensation.  Infact, such [lecling ol
sullerings cannot be equated with transler ol money [vom one 1o
another, which is the reason subscequent allpttce may be held
entitled 1o get refund or possession with interest but eertainly not
compensation within the meaning of section 72 ol the Act. 2016.

Thus, in totality 1t is concluded that in this case. the
stbsequent allottee may be entitled for the reliel” of refund or
possession with interest as has already been granted by THon'ble
Authority but he ¢ertainly 1s not entitled to get compensation for
the wrong knowingly done. Otherwise also, no gquestion arises 10
compensale him sinee the time ol ineeption of project in the year
2012,

Lal. counsel for the complainant has not been able o
show any low luid down by any 1on'ble Judicial Forum. wherein.

in the given cireumstances ol the present case [led under Seetion
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71 ol the Act, 2016, read with Rule 29 ol ITRERA Rules, 2017,
compensation has been granted 1o a subsequent allotee.
9. In view ol the loregomg  discussions, the present complaint of the
complainant is dismissed being devoid of merit. File be consigned w record

room after uploading the order on the website of the Authority,

Lett C
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ADJUDICATING OFFICER
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