GURUGRAM Complaint No. 2525 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 2525 of 2021
Date of filing complaint: 21.06.2021
Order Reserve On: 21.02.2025

Order Pronounced On: 21.03.2025

Church’s Auxiliary for Social Action
Address: - Rachna Building, 2 Rajindra Place,
Pusa Road, New Delhi-110008 ; Complainant

@g&f@%‘;&,‘.
M/s Anand Divine DevelopersPvt. Ljd TR
Regd. Office at: ATS Trlumph Segtaplﬂ' ' --Gumgl;am Respondent
' ¢ h“\sl\ {‘ “".
CORAM: __ IN 1 L 13
Shri Ashok Sangwan | © BEERIY Member
APPEARANCE: RN ERRD Y
Sh. Dilip Singh N Mg = 4 Complainant
Sh. Vinayak Gupta N, 5-;_ !-. Respondent

mumn

1. The present complaint has. been ﬁled by the complamant/allottee under
Section 31 of the Real Estate (Reguladon and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions
under the provision of the Act or the rules and regulations made there

under or to the allottee as per the agreement for sale executed inter se.

A. Unitand project related details
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2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.No. | Heads Information
1. Name and location of the [ “ATS Triump”, Sector 104, Village-
project Dhanwapur, Gurugram
2. Nature of the project Group housing colony
Project area 14 093 acres
BT
4. DTCP License 1630 of2011 dated 16.07.2011 valid till
115072019
7o LY
/35l o ﬁxzﬂg‘t‘ed 03.02.2012 valid till
/Y /7 @l 02.02.202
= ; i1]; A
Name of the llcé e ‘M/§ Great ﬁé&HPL Infratech Private
=4\
7\ |
5. HRERA reglsteredf qfq; \
registered
6. Allotment letter dated
7. Date of execution ’ R /[
buyer’s agreement | . EA’s"per' emo, 63 of the complaint
:ir ’:i_{_l KPEEE\J,- P )
8. Unit no. Y 17151 on'15% floor, tower 7
(Aa per page no. 64 of the complaint)
9. Super Area 3150 sq. ft.
(As per page no. 64 of the complaint)
10. Possession clause As per clause 18 of the agreement: Time of
handing over possession
Barring unforeseen circumstances and force
majeure events as stipulated hereunder,
possession of the said apartment is proposed to
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be, offered by the company to the allottee on or
before 28-Feb-2020, plus three months of
grace period subject to timely payment of all
amount as per the Agreed payment plan
(Annexure-1V) including the basic sale price,
stamp duty, registration fees and other charges
as stipulated herein or as may be demanded by
the company from time to time in this regard.

11 Due date of delivery of 28.11.2020
possession

[Calculated as per clause 18 i.e.

28, 02 2020 plus 3 months grace period
Im ent gped in agreement plus 6 months
of grace period due to covid-19]

12. | Total consideration .|

/ w’g ffﬁﬁ&pﬁpﬁ@’lgnt plan on page no. 82 of
PN\ \:amp’fauf&]
13. | Total amount paiﬂ By the _‘ Rs,f )‘lg 00@0&]&

complainant | H (zAs lleged by%}fe complainant on page
\ E; \#§ #|no. 89 of cqrpjlgmt)
14. Occupation Certlﬁcate | 28.05.2019

(As per page no.44 of reply)

185. Offer of possession Not offered

16. Handing over of possession | 14.08.2024

(as alleged by complainant during
proceeding dated 16.08.2024)

17. Legal notice dated (seeking | 22.12.2020
DPC)

(As per page no. 102 of complaint)

B. Facts of the complaint

3. The complainant has made the following submissions: -

v
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. That the complainant is a Non Government Charitable organization

engaged in social work formed at the time of partition at call of first Prime
Minister of India to minimize the sufferings of poor and displaced.

II.  That the complainant needed a residential flat for the personal use of its
employee, preferably Director who is working in Delhi Office. The
complainant booked the apartment/flat no. 7151 on 15% Floor, in the
project of respondent and paid a sum of Rs. 25 Lakhs on 29.08.2019 and
paid the entire consideration amount of Rs. 2,10,00,000/- within 45 days

'\

furnishing work has not been s -fsg"' ;f
‘ et

5 -
[ll. That the complainant is-a re?gl;qre ""socnety for charity works and

Mr. Prince Joshua Sm@ Js the fi ';:: 0! i ex” m fhe society and he has been
s ,‘/* A -f.,k‘w,
duly authorized to represent tﬁ?‘&on’ff)lamantﬁp ﬁle the case, sign, verify

i
'

the complaint, afﬁdévw, evidence, va’k%famania, totenter into compromise

etc on behalf of the complainant. | E 1IN

V. That the complamant bnoked an apa{'tmeyf lﬁ the project of respondent
on payment of Rs. 25, 00 OOO/Qu...Ih‘at on“;k{) 09.2019 the respondent
executed a buyer agreement fé:ﬁﬁﬂaﬁa’llotted As per clause 18 of the
buyer agreement dated 10.09.2019, the 'ﬁme of handing over of the
possession of the sald‘ flat/ ﬁpﬁr&nght was‘bn ot before 28.02.2020. Till
date the respondenthas not offea‘ed the possessmn of the allotted unit.

V. That the complainant paid the balance consideration amount of and so
paid the entire consideration amount.

VI. That on 13.03.2020 two officers of the complainant society visited
construction site and found there was no progress. They were assured that

the construction would be finished in another 2 months. Since March to

July 2020, the complainant wrote several mail but no reply was sent from

the office of respondent.
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That on 22.12.2020 complainant gave a legal notice to the respondent
through advocate and demanded the possession of the said apartment
with a sum of Rs. 18,17,102 /- as compensation for delay in possession of
the apartment and Rs.16,00,000/- as damage caused due to mental agony,
harassment, time loss and reputation loss.

That the complainant received a mail on 04.02.2021 sent by Ms. Divya Negi
on behalf of respondent. It is still illusive and misleading and no intention
is shown to handover the possessmn of the unit.

Thatin response to the mail of res&n‘dent the complainant on 04.03.2021

" a8 "_I ion of the flat.

Relief sought by the complamant-

The complainant in the preseht coaplgint has filed an application dated
16.02.2024 for amendment of relief from refund to DPC, and now seeking
the following rellef(s) ' | =

Direct the respondent to hand over the physwal possession of the
unit.
To grant a sum of Rs. 29,33 960/ gn account of furnishing of the flat

as per annexure II of agreemqn@ glateq 10.02.2019 entered into by
parties.

Direct the respondent to pays a sum of Rs, 48,30,000/- as interest

which is calculated @ MCLR {;2% P a. with future interest @ 9.5%
p.a. till final payment.

Direct the respondent to pay a sum of Rs. 6,00,000/- as mental
harassment and agony.
Cost of Rs. 1,25,000/- to be plad to the complainant.

On the date of hearing, the authority explained to the

respondents/promoters about the contravention as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or not
to plead guilty.

D. Reply by the respondent no. 1
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6. That the complaint is neither maintainable nor tenable and is liable to be

out-rightly dismissed.
L. That there is no cause of action to file the present complaint.
[I. That the present complaint is bad for non-joinder of necessary parties.
ICICI bank has not been accrued as a party in the present complaint.
[II. That the complainant has no locus standi to file the present complaint.
IV.  That the complainant is estopped from filing the present complaint by his
acts, omissions, admissions, acquiescence's and laches.

V. That the complamt is not mamf‘ na

m"'ﬁ\l .

mechanism to be adopted b’y &.'_"p%rtlé“s«m the event of any dispute i.e.
clause 39 of the buyer’%agreem nt.

VI. That the complamant';has not eﬁ"'ﬁmfbed hﬁﬁfmn ble Forum with clean
hands and has mtentlonally suppre’ssed‘and concealed the material facts
in the present compl’al;pt. The. prgﬁem co laghnt has been filed by him
maliciously with an u‘ltempr mgtlvfe and it lS ndthmg but a sheer abuse of
the process of law. The. tﬁi‘e qndﬁm'&et‘ facts are as follows:

VII. That the respondent is a mpu:g&rgakestate company having immense
goodwill, comprised _of law abiding a _','_"f‘.acé‘élowng persons and has
always believed in Sgtlea&lOE'l%f t§ custof'ner The respondent has

developed and dehvemd sevél;alJ pre;tiglouspro]ects in and around NCR
region such as ATS Greens-I, ATS Greens-II, ATS Village, ATS Paradiso, ATS
Advantage Phase-I & Phase-II, ATS One Hamlet, ATS Pristine, ATS Prelude
& ATS Dolce and in these projects large number of families have already
shifted after having taken possession and Resident Welfare Associations
have been formed which are taking care of the day to day needs of the

allottees of the respective projects.
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That the complainant, after checking the veracity of the project namely,
‘ATS Triumph’, sector 104, Gurugram had applied for allotment of a
residential unit and agreed to be bound by the terms and conditions of the
documents executed by the parties to the complaint. It is submitted that
based on the application of the complainant, the buyer’s agreement was
executed on 10.09.2019 for unit bearing no. 7151, 15t floor, Tower no. 7
having super area of 3150 sq. ft.

That it was agreed that as per clause 4 of the buyer's agreement, the sale

consideration of Rs. 2,10,00 OOGﬁﬁ"Was_excluswe of other costs, charges

That the respondentwas grant'é‘ﬂ occ pati(;h.%’e‘ftiﬁcate by the concerned
authorities on 28. 05 2019 The. resppnclent ﬂ'las talready completed the
construction of the toWer in whlch th? umt allotted to the complainant is

3 -3" - :. '| l i -5' ol
L % + b f N & e 5

located.

However, on account bf theBan-o,n, ceﬁstmcuﬁn activities by the Hon'ble
Supreme Court and sevel"al a,;i'fﬁqmues the implementation of the
finishing work of Eor:@e of the units ¢

Moreover, the outbreak of ‘the

prﬁ!ect have been affected.

e f‘f:o_vra 19 virus has resulted in
significant delay in completlon of th;;cmrstﬁction of the projects in India
and the real estate industry in NCR region has suffered tremendously. The
outbreak resulted in not only disruption of the supply chain of the
necessary materials but also in shortage of the labour at the construction
sites as several labourers have migrated to their respective hometowns.
The Covid-19 outbreak which has been classified as 'pandemic’ is an Act
of God and the same is thus beyond the reasonable apprehension of the

respondent. It is submitted that the same falls under the ambit of the
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XIL

XIIL

XIV.

2.

E.

definition of 'force majeure' as defined in clause 23 of the buyer's
agreement and the respondent cannot be held accountable for the same.
That The time period covered by the above mentioned force majeure
events is required to be added to the time frame mentioned above. The
Hon'ble HARERA has also adopted the similar view and has provided
extension of the completion date as per its order no. 9/3- 2020 HARERA/
GGM (Admn) dated 26.05.2020.

That the complainant has made part-payment towards the total sale
consideration and is bound to_ma.ke Jpayment towards the registration

charges, stamp duty, service taxat ._ applicable stage.

That despite the above mentlonfﬁ snana, the respondent is on the last
stages of the fimshmg work*off gﬂjumt Tﬂ’.ghestlon However, the unit
would be handed over to the Eﬁ”fnp]ﬁmant in’y after the payment of the

remaining sale cqr_l_s_ld_erath_n;,apd a},l;'ter; compj_,ehon of documentation
‘ . .. . 1 |. | * 7 i
i ; 4‘ \ B

formalities. |
That the complamant isa real estate 1nvestorzwho has invested its money
in the project of the respondentamth»an mtenti’on to make profit in a short
span of time. However, its’ ealqulgﬁgns- have gone wrong on account of

slump in the real*-ésﬁate”ind?l@ @H it is now deliberately trying to

unnecessarily harass, préssaﬁze‘dnci bl ""'a'il the respondent to submit

to its unreasonable dem_ands.__mstead of abldmg hy contractual obligations
of making timely payment towards the due amount.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions made
by the complainant.

Jurisdiction of the authority

~
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The authority has complete territorial and subject matter jurisdiction to

adjudicate the present complaint for the reasons given below.

El Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, Haryana, the jurisdiction of Haryana
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
district for all purposes. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this

2
authority has complete temtonal Jurlsdlctlon to deal with the present

complaint.

._.1. 4

E.Il Sub]ect-matter ]urisdif

'__' ;}r@“ﬂegdihat the promoter shall be

m»-‘-mw
responsible to the alkattee as per agreement’sfo:]‘ Sale Section 11(4)(a) is
reproduced as hereunder I ' ! - ,

Section11 ' | ';" )

(4) The promoter shaﬂ- - E'-?'"':: "i‘:"‘ﬂ'

11, ”
(a) be respons:b?’e jbr iggl , resp nsrbrht:es and functions
under the provisions ?Jf _, 2“rules and regulations made
thereunder or to the al!ottees 'ds"ﬁ'?' the agreement for sale, or to the

association ofal]aftees, as tE ay be, till th conveyance of all the
apartments, plbrs Qr bm@ngg gﬁm the allottees, or the
common areas to the associa mn 0) a o.':tees or the competent authority,
as the case may be, -

oty | %

Section 34-Functions of the Xuthonty

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this
Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

o
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12. Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement
passed by the Hon’ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors. 2021-2022 (1) RCR (Civil), 357
and reiterated in case of M/s Sana Realtors Private Limited & other Vs
Union of India & others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022wherein it has been laid down as under:

“86. From the scheme of the Act of which a detailed reference has been
made and taking note of. _gq@,é‘pi&ﬁpdjudfcation delineated with the
regulatory authority andadjud icating officer, what finally culls out is
that although the Act md{gﬁg istinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘comper _’-t'fb’il‘::-ﬁ a conjoint reading of Sections 18
and 19 clearly manifests,that %heig.i't comes to refund of the amount,
and interest on the'refund mo;,m;qr lirecting payment of interest for
delayed delivery/of possession, or penEb tyandinterest thereon, it is the
regulatory autharitywhich has the power toexamine and determine the
outcome of a complaint. At the same time, when.it comes to a question
of seeking the relief of adjudging compensationyand interest thereon
under Sections 12, 14, 18.and 1 Qﬁ;:?he-‘gdjudigaﬁnggpﬁ?cer exclusively has
the power to determine; keeping in view the collective reading of Section
71 read with Section'72 of the Act. if the adjudication under Sections 12,
14, 18 and 19 other:than compensation as'envisaged, if extended to the
adjudicating officerasyprayed that, in‘our view, may intend to expand
the ambit and scope.of the; pog;ggsé‘qnd;fgn'érions of the adjudicating
officer under Section 71 and.that Would be against the mandate of the
At 2016 Srwr & W T .

=,

13. Hence, in view of thé’;au':-'thori'tgnﬁlﬁﬁqqﬁégmengof the Hon’ble Supreme

Court in the cases mentioned)abave;, the authority has the jurisdiction to
entertain a complaint seeking refund of the amount and interest on the
refund amount.

F. Findings on the objections raised by respondent:

F.I Objection regarding complainant is in breach of agreement for non-
invocation of arbitration

14. The respondent submitted that the complaint is not maintainable for the
reason that the agreement contains an arbitration clause which refers to
the dispute resolution mechanism to be adopted by the parties in the event

of any dispute and the same is reproduced below for the ready reference:
Page 10 of 18
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“39. Dispute Resolution by Arbitration

“All or any disputes arising out or touching upon in relation to the terms of this
Agreement or its termination including the interpretation and validity of the
terms thereof and the respective rights and obligations of the parties shall be
settled amicably by mutual discussions failing which the same shall be settled
through arbitration. The arbitration proceedings shall be governed by the
Arbitration and Conciliation Act, 1996 as amended up to date. A sole
Arbitrator, who shall be nominated by the Board of the Directors of the
Company, shall hold the arbitration proceedings at the office of the Company
at Noida. The Allottee hereby confirms that he shall have no objections to this
appointment, more particularly on the ground that the Sole Arbitrator, being
appointed by the Board of Directors of the Company likely to be biased in

favor of the Company. The Courts c!tﬂfﬂDA Uttar Pradesh shall to the specific

exclusion of all other courts,,af ";:dﬁave the exclusive jurisdiction in all
matters arising out of/touch

,:l'r: d/or concerning this Agreement,
regardless of the place of execuﬂa 3"l'§u ject matter of this Agreement. Both

the parties in equal proportwn g 1 II e?’ the feé of the “Arbitrator”.
15. The authority is of the’ gpimonkthagthe ]unsdltnon of the authority cannot

be fettered by the exwtence of" an arbltratlon clause in the buyer’s
agreement as it may be noted that sectlon 79 ofthe Act bars the jurisdiction
of civil courts abou_fc-;.any matter which [-"alls__;:mthm the purview of this
authority, or the Reai' -Est"at'é Ai)péllate TriBi-ihal Thus, the intention to
render such disputes as non-arbl’t'fﬁble seems to be clear. Also, section 88
of the Act says that the prowswns"of‘thls Act shall be in addition to and not
in derogation of the pmwsions oF@ny%other lawfor the time being in force.
Further, the authorlty puts rehance on catena of ]udgments of the Hon'ble
Supreme Court, partlcularly in National Seeds;Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection Act are in
addition to and not in derogation of the other laws in force, consequently
the authority would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause.

16. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
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Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held

that the arbitration clause in agreements between the complainants and
builder could not circumscribe the jurisdiction of a consumer. The relevant
paras are reproduced below:

“49. Support to the above view is also lent by Section 79 of the recently
enacted Real Estate (Regulation and Development) Act, 2016 (for short "the
Real Estate Act"). Section 79 of the said Act reads as follows:-

“79. Bar of jurisdiction - No civil court shall have jurisdiction to

entertain any suit or proceeding in respect of any matter which

the Authority or the adjudicating officer or the Appellate Tribunal

is empowered by or under this Act to determine and no injunction

shall be granted by any court or other authority in respect of any

action taken or to be taken in pursuance of any power conferred

by or under this Act.” M0
It can thus, be seen that the said provision expressly ousts the jurisdiction of
the Civil Court in respect of any matter which the Real Estate Regulatory
Authority, established under Sub-section (1) of Section 20 or the Adjudicating
Officer, appointed under Sub-section (1) of Section 71 or the Real Estate
Appellant Tribunal established under Section 43 of the Real Estate Act, is
empowered to determine. Hence, in view of the binding dictum of the Hon'ble
Supreme Court in A. Ayyaswamy (supra), the matters/disputes, which the
Authorities under the Real Estate Act are empowered to decide, are non-
arbitrable, notwithstanding an Arbitration Agreement between the parties to
such matters, which, to a large extent, are similar to the disputes falling for
resolution under the Consumer Act.| | -

a

5 5
O g g 5 ¥

56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot circumscribe
the jurisdiction of a Consumer Fora, notwithstanding the amendments made

to Section 8 of the Arbitration Act.. ~..& I WLl T
17. While considering the issue of maintainability of a complaint before a

consumer forum /cdmrriission in the fa};t of an 'existing arbitration clause in
the builder buyer agreement, the Hon’ble Supreme Court in case titled as
M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by the Supreme

Court shall be binding on all courts within the territory of India and
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accordingly, the authority is bound by the aforesaid view. The relevant para

of the judgement passed by the Supreme Court is reproduced below:

“25. This Court in the series of judgments as noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer Protection Act being a special
remedy, despite there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by Consumer Forum
on rejecting the application. There is reason for not interjecting proceedings
under Consumer Protection Act on the strength an arbitration agreement by
Act, 1996. The remedy under Consumer Protection Act is a remedy provided
to a consumer when there is a defect in any goods or services. The complaint
means any allegation in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under the Consumer
Protection Act is confined to complaint by consumer as defined under the Act
for defect or deficiencies caused by a service provider, the cheap and a quick
remedy has been provided to the cqnsulmer which is the object and purpose of
the Act as noticed above." 1 AY A

18. Therefore, in view of the above;udgemgrnts{and considering the provisions
of the Act, the authonty isof thamew that complamant is well within right
to seek a special remedy avallable in a-beneficial; Act such as the Consumer
Protection Act and RERA Act 2016 instead.of gomg in for an arbitration.
Hence, we have no hesitation in holding that this authonty has the requisite
jurisdiction to entertain the._cumg!eigt_and _that-t_he dispute does not require
to be referred to arbit'rétiﬁﬁl =':rﬁandat0i:ﬂy" In the light of the above-
mentioned reasons;the authorlty is of the-viewythat the objection of the

respondent stands rejected. . %

G.  Findings on the relief sought by the complainant.
i. Direct the respondent to hand over the physical possession of the
unit.

ii. Tograntasum ofRs.29,33,960/- on account of furnishing of the flat
as per annexure II of agreement dated 10.02.2019 entered into by
parties.

iii. Direct the respondent to pay a sum of Rs. 48,30,000/- as interest
which is calculated @ MCLR +2% p.a. with future interest @ 9.5%
p.a. till final payment.
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19. The complainant intends to continue with the project and is seeking delay

possession charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1) proviso reads as under.
“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

...........................

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over.of.the possession, at such rate as may be
prescribed.” : .

wy
A

20. As per clause 18 of the agreeixfl’: 'sale provides for handing over of

possession and is reproduced b
Clause 18 D AT EINLN

Barring unforeseen Circums ce& L-an'd-;a_ﬁf’gfgég_ majeure events as
stipulated hereunder, passes%ﬁ of the said apartment is proposed to be,
offered by the company to the allottee.on or fgefo‘;ra 28-Feb-2020, plus
three months of grace period subject to timely payment of all amount
as per the Agreed payment plan (Annexure-IV) including the basic sale
price, stamp 'duty, ‘registration fees and other“charges as stipulated
herein or as may'be demanded by the company from time to time in this
regard”. W y AV

T T

21. Due date of handing oveﬁ.})ui_ poss ssigpAs per possession clause 18 of

PR

the agreement dated 1009201%the possession of the unit was to be
handed over on or before 2802‘!2020 pluéﬁ’::gnécéa.period of 3 months is
also mentioned which comes/out to be 28.05.2020. Further, an extension
of 6 months is granted to the résjpandenf in view of notification no. 9/3-
2020 dated 26.05.2020, on account of outbreak of Covid-19 pandemic.
Therefore, the due date of possession comes out to be 28.11.2020.

22. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges in terms
of proviso to section 18 of the Act which provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of
Page140f18
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possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”

shall be the State Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark lending
rates which the State Bank of India may fix from time to time for lending
to the general public.

23. The legislature in its wisdom: m, the subordinate legislation under the
provision of rule 15 of the rules%has __determmed the prescribed rate of
interest. The rate of mterest 130 o‘ determmed by the legislature, is

reasonable and if the said rule “‘i‘;?followed to award the interest, it will

(. -

ensure uniform practrce in all 'the'\t:ases

24. Consequently, as’ per website of the State Bank of India i.e,
https://sbi.co.in, the: marglnal cost of lendmg,rate (in short, MCLR) as on
datei.e., 21.03.2025, 189 10% Accordlngly, thewprescnbed rate of interest
will be marginal cost of iEndlng rate +2% i.e, 11 10% per annum.

25. The definition of term mterest a’sxdeﬁned under section 2(za) of the Act
provides that the rate ofiinterest chargeable from the allottee by the
promoter, in case of default*: sh;(ﬁ be- equaI to'the rate of interest which
the promoter shall be liable to pay the_allottee, in case of default. The
relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or
the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case
of default, shall be equal to the rate of interest which the promoter shail
be liable to pay the allottee, in case of default;

(ij)  the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the date
the amount or part thereof and interest thereon is refunded, and the
interest payable by the allottee to the promoter shall be from the date
the allottee defaults in payment to the promoter till the date it is paid:”
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Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate ie, 11.10% p.a. by the
respondent/promoter which is the same as is being granted to the
complainant in case of delay possession charges.

On consideration of the documents available on record and submissions
made by the parties, the authority is satisfied that the respondent is in
contravention of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement dated 10.09.2019
executed between the partles It 15 -a matter of fact that agreement

egardmg the said unit was executed

containing terms and condltl% *.L ’
between the parties on 10.09. 201&9 As perthe clause 18 of the agreement,
the possession of the booked" urﬁt was to be handed over on or before
28.02.2020 plus grace-.perlod of?months is als0. mentioned which comes
out to be 28.05.20;{2'@'._"Ei1rther, an extension of 6:months is granted to the
respondent in view "of..notiﬁcation no. 9/3:2020 dated 26.05.2020, on
account of outbreak ‘of Covid-19 pandemic. Therefore, the due date of
possession comes out to be 28:11.2020. The respondent has obtained the
occupation certificate of the. project by the competent authority on
28.05.2019. However the respondent till date has not offered the
possession of the unit to the a’(l(;%tee/complainaﬂt. The respondent vide
proceedings dated s 09.02.2024, 17.05.2024 and 05.07.2024
acknowledged despite receiving the occupation certificate, the allottee's
unit remains incomplete due to pending finishing works. It is matter of
fact that the complainant/allottee had taken over the possession of the
unit on 14.08.2024. The authority is of the considered view that there is
delay on the part of the respondent to handover the physical possession
of the subject unit and it is failure on part of the promoter to fulfil its

obligations within the stipulated period.
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28. Accordingly, non-compliance of the mandate contained in section 11(4)

iv.

30.

(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such complainant is entitled to delay
possession charges at the prescribed rate of interest i.e., 11.10% p.a. for
every month of delay on the amount paid by complainant to the
respondent from the due date of possession ie., 28.11.2020 till the
handing over of possession of the allotted unit i.e., 14.08.2024 as per the
provisions of section 18(1) of the Act read with rule 15 of the rules.

Direct the respondent to pay: a sum of Rs. 6,00,000/- as mental
harassment and agony. -

Cost of Rs. 1,25,000/- to be ﬁiad to the complainant.
The complainant in the aforesald relief is seeking relief w.r.t

compensation. Hon’ble Supreme Court of Indla in civil appeal nos. 6745-
6749 of 2021 titled as. M/s NeWtech Promoters and Developers Pvt. Ltd.
V/s State of UP & Ofs. [Decxded on 11_.11.2021],_ has held that an allottee
is entitled to claim édm_pensation under sectiohs_-'lz, 14, 18 and section
19 which is to be decided by the adjudicating officer as per section 71 and
the quantum of compe‘nsét’ijoﬁ -shall be a'djuéged by the adjudicating
officer having due regard'tol the factors mentioned in section 72. The
adjudicating officer has exclusive jurisdiction to deal with the complaints
in respect of compensation. The'refOre, the complainant is advised to
approach the adjudicating officer for seeking the relief of compensation.

Directions of the authority

Hence, the authority hereby passes this order and issues the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority
under section 34(f):

i. The respondent is directed to pay the interest at the prescribed rate

L.e. 11.10% per annum for every month of delay on the amount paid
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ii.

iii.

iv.
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by the complainant from the due date of possession i.e.,, 28.11.2020
till the handing over of possession of the allotted unit i.e., 14.08.2024
as per the provisions of section 18(1) of the Act read with rule 15 of
the rules.

A period of 90 days is given to the respondent to comply with the

directions given in this order and failing which legal consequences

would follow.

The rate of interest chargeable from the allottees by the promoter, in

case of default shall be at the’"prescrlbed rate i.e, 11.10% by the

promoter shall be hable to pay to the.allottee, in case of default i.e.,
the delayed possessmn charges\as persection 2(za) of the Act.
The respondentﬂshall not charge anything from the complainant,

which is not the part of the buyer'’s agreemeni

31. Complaint as well as. appllcatlons if any, stands dlsposed off accordingly.

32. File be consigned to reglstry

{rema g 1

Dated: 21.03.2025 SAW (Ashok Sapgwan)

Mem

'Haryana Real Estate
Regulatory Authority,
Gurugram
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