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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 3313 0f2024
Date of complaint : 15.07.2024
Date of order : 26.03.2025

Bushan Lal Bhat,
R/o: - Flat No. 53-C, Pocket GH-10,
Sunder Apartment, Paschim Vihar, New Delhi-110087. Complainant

Regd. Office at: A-25,
Mohan Co-operative Indu

New Delhi-110044. @»ﬁ_ o Respondent
&/
i</

CORAM: 2F ;:'

Ashok Sangwan : #;ﬂ i Member
[ i1=—-,. '-1 .-"""}."

APPEARANCE: |

Venkat Rao (Advocate% N Complainant

Yash (Advocate) i'.; “" Respondent

1. Thepresent compm has e%%\hyﬁé amant/ allottee under

section 31 of the: Real Estate (R@aﬂqm a‘né Dévelopment) Act, 2016
(in short, the Act) read v;nthF rinlg 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the
Rules and regulations made there under or to the allottee as per the
agreement for sale executed inter se.
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A. Unit and project related details
2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S. | Particulars Details
N-
1. | Name and location of the | “The Esfera” at sector 37-C, Gurgaon,
project Hax:_yana
2. | Nature of the project r rou ) Housing Complex
3. | Project area | 17 acre
4. | DTCP license no. _5_3 €
5. | Name of licensee / ‘*% 4 i
P 4 " 4 h_ n—‘ [
6. |RERA Registe /G not | Regis
registered % 5 [

7. | Apartment no. A |

8. Unit area admeasu‘rﬁug

9. |Date of bullder h@a y

agreement

10. | Possession clause '_i ULE FOR POSSESSION
u% | velo, %ased on its present
T D estimates and subject to all
(= UJIXU Jx§t—7 excall)\qoq& contemplates to
| complete the construction of the said
building/said apartment within a
period of three and half years from
the date of execution of this
agreement unless there shall be delay
or there shall be failure due to reasons
mentioned in clause 11.1, 11.2, 11.3,
and clause 41 or due to failure of
allottee(s) to pay in time the price of the
said unit along with other charges and
dues in accordance with the schedule of

Page 2 of 13



W HARERA
& GURUGRAM Complaint No. 3313 of 2024

payments given in annexure C or as per
the demands raised by the developer
from time to time or any failure on the
part of the allottee to abide by all or any
of the terms or conditions of this
agreement.”

11. | Due date of possession 05.06.2016

[calculated as per possession clause]
12. | Total sale consideration Rs. 79,28,414/-

[as per applicant file at page no. 6 of

reply]
13. | Amount paid by the;_R%?&GO 923/-
complainant ,g% ‘applicant file at page no. 6 of
14. | Occupation certificate ..irr: 11.2024
principle granted on_ . | ,___fé,'*pel: ‘written submissions of the

VA Y it - yoﬁdentda‘tcd 20.03.2025)
15. | Letter ofintimation .~ "}23.12:2022,

regarding possession (page 105 oi’*;:a_mglaint)
16. | Offer of possession for fit.-{01:02: 2025 1D}
outs L 5 (as per wntté'n %’submlssnons of the
Z% Ald B respondent dated 20.03.2025)
% A\ | 74 :}' s‘

2 iy .Q_‘}N B ) ?f’& Sy
B. Facts of the complaint - zﬁw 9.y,

A G F
g o

- ) o= LT o

3. The complainant has made 'théafaﬁo;&irié'submissions -
I. Thatthe complaMt on 24. Q F: 012, bg,g!iedv@*esndentlal unit in the
"The Esfera sntuated in Sector-37C,

project of the respondent named
Gurugram Haryana and paid an amount ‘of ‘Rs 5,89,025/- towards
booking of the unit in question.

II. That the respondent on 03.03.2012, issued an allotment letter
allotting a unit in the project in question, admeasuring 1650 sq.ft.
super area to the complainant.

[lI.  That after numerous follow-ups, the complainant in the month of

August 2012 contacted the respondent to execute the builder buyer
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LR

IV.

VL

VIL

VIIIL

agreement, but respondent failed to execute the same and kept on
demanding the money on account of purchase of the said unit.

That almost more than six months from the date of booking, a
builder buyer agreement dated 05.12.2012 was executed between
the parties.

That thereafter, the complainant contacted the respondent on
several occasions and also pointed out some unfair and arbitrary
clauses in the agreement. Addgmpally, a clarification was sought on

the development of prolect a e gdate of delivery. However, no

2\
satisfactory answer was rec

i

That as per clausgy ’10 | @ it
respondent propased t(%i ﬁiran A

m the respondent.
s
3 ,_saMbuyer’s agreement, the

-e"EJI\)ksessmn of the unit in
question within’ a perlod of three and h%[f@y ar from the date of
execution of buyers agreement 1@ by 05. Q,é 016. However, the
respondent falled m handmg:over pessesmpmmaccordance with the

said agreement.

That the complamarrt‘g@n .' pUu.

completion. The aom;;laxﬁant due to the- délajg in handing over of
possession requested the restndent to make'the payment of delay
possession charges on account of delay in offer of possession but to
no avail.

That the respondent during the said period kept on demanding
money and the same was demanded without attaining the stage of
construction. As per the payment plan, but the complainant left with

no other option but to make the payment on time as per the demand

raised by the respondent.
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IX. That believing on the respondent’s representation, the complainant

kept on making payment as and when demanded by the respondent
and till 12.01.2021, the complainant has paid a total sum of
Rs.74,63,523/- towards the unit in question against a total sale
consideration of Rs.75,93,500/-.

X. That on 23.12.2022, the respondent issued an offer of possession
and settlement of dues for the unit in question in which the

respondent has stated that the r.:onstructlon has been completed but

has not mentioned about E&g ' of occupation certificate for said

XI. That the complaﬁmﬂt« a&m: -'_ iv _
approached the resbandent‘s pro;ect to ta’ke‘tﬁp possession, but the
project was nowheré near Ca“mpfet bn and wg;; gull of irregularities.

C. Relief sought by:t@e eomplailnapt ' g > f
4. The complainant has sgug@t F;}llo‘vpnqg rgjﬁ;{(é}e
i. Directthe respond&nt.’ of possesswn after receipt

delay possesslgn prescr bed rate of interest.
ii. Direct the respondent t w tk @lg demands.

5. On the date of. hearmg, ,the authorlty explained to the
respondent/ promoter' about fhe cam:raventions as alleged to have been
committed in relation to section 11(4)(a) of the Act to plead guilty or
not to plead guilty.

D. Reply by the respondent.

6. The respondent vide its reply and written submissions dated
20.03.2025 has contested the complaint on the following grounds:

i. That the complainant at is free will, booked a unit on 24.01.2012 with

the respondent in the project namely ‘The Esfera’ located in Sector-
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37C, Gurugram for a total consideration amount of Rs.79,55,370/-
including applicable tax and additional miscellaneous charges.

That the construction of the said project has already been completed
and respondent had procured occupation certificate for the tower in
question on 22.11.2024 and has started giving out possession of the
said project.

That the complainant has alleged that respondent has raised illegal
demands from the complainant, l;lowever no documentary evidence

£ .“{ 3201+ 22
pertaining to the same has | s,,;a“g_‘,;

'-".:; ;.

further submitted that thec\

strictly in terms ofgh@%% BB@gS: .
particularly as per mmi’é 5 (
That the respon&éntj:s only hable j payﬁ"ei’ay compensation as per
Clause 10.3 ofth&BgA “ANC1 L 12

That after recelpt ef @&gcqpaI;onELfer%lﬁéate;the respondent had issued
offer of possessm}g &t’hd 01@2?2035 th Qomplamant. It is further
submitted that an a@amng.oggsg’WLgBS/- is to be paid after
adjusting DPC by the respo'ﬁﬂem“cﬁﬁpany

Copies of all the rele?ntﬁocﬁ% l%fjhaieﬂ%eg&iled and placed on the

record. Their authenticity is not in.dispute, Hence, the complaint can be

decided on the basis’of theseun‘ﬂxs_ﬁujlt*e*ef RobMrents and submissions
made by the parties.

Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction
to adjudicate the present complaint for the reasons given below.

E.l Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
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e s

10.

11.

12.

Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

E.II Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per ,agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
Section 11

(4) The promoter shqﬂ* -

(a) be respons:bléforgl tions; resy s@htxes and functions
under the proyisions/of thisAct or.the rt eEanq regulations made
thereunder ar ¢ es. Sf er-the ég@&ent for sale, or to

the assoc:at@g? allottees, as the e mamba’-tﬂi the conveyance
of all the apartments, pI %hm! ings, as the.case may be, to the
allottees, or tﬂ "- areasto the a tatmﬂ gf allottees or the
competent authori qs the case may be

Section 34 P*ufctmns of the ﬁrf'xtiv ¥ ;

.r!',,."‘

34(f) of the Aet prawdes to ensure co pipliance of the obligations
cast upon the pmwm pd the real estate agents
under this Act and the. r’ufq‘sagd wregulatioris made thereunder.

So, in view of the prowsnons of the Act quoted above, the authority has

= - Y e

complete ]LlI‘lSdlCthl‘l to dec:de the complamt regarding non-
rl S i |

compliance of obllgatwns by the promoter .l
Findings on the relief sought bﬁ;ﬂe complainant.

F.I Direct the respondent to issue fresh offer of possession after
receipt of occupation certificate from the competent authority
and to pay delay possession charges along with prescribed rate
of interest.

F.Il  Direct the respondent to withdraw the illegal demands.
In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

13. Clause 10.1 of the buyer’s agreement provides the time period of

handing over possession and the same is reproduced below:

10.1. SCHEDULE FOR POSSESSION OF THE SAID APARTMENT
“The developer based ths present plans and estimates
and subject to alk, }_'_ t~exceptions, contemplates to
complete the const -: “the said building/said
apartment thhm{g': eriod of three and half years
from the date of execution of this agreement unless
there shall be” delay’ of there shall be failure due to
reasons n;eﬁ@@ngd@irr @a&;e b ;;& 11.3, and clause

to ttee| f‘tq pay in time the price

aid’ W ____o(her ‘cﬁ’&rg?,s and dues in
accordimce ‘with the sche@]e of Iya_gm%ﬂts given in
annexure C %r as per‘ﬂne demands raised. Ly the developer
from time to t:me or any n‘ci.re on-the part of the allottee
to abtdé-@v allo or any o .thé rerms or sond:t:ons of this
agreement.” I &
14. As per the above poﬁe%bon clause? t}},e'rq;pandent was obligated to

complete the constructmmofth%g@ect‘mﬂnn a period of 3 years and
6 months from the date of"" exe ‘execution of buyer’s agreement. The
'S ag @e&eﬁa&'&x@ed—&tween the parties on
05.12.2012. Therefore, the. due dateffar handmg over of possession
comes out to be 05:06.2016. feit 4.

15. The authority observes that the respondent vide written submissions
dated 20.03.2025, has submitted that it had procured occupation
certificate for the tower in question on 22.11.2024 and has started
giving out possession of the said project. On perusal of the occupation
certificate dated 22.11.2024, it is determined that the office of DTCP
after considering the application of the respondent dated 10.04.2024,

has considered the in principle approval for the purpose of inviting
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WRE W

16.

17.

objections/suggestions for construction of the deviations/changes
made by the respondent from the approved building plans subject to

fulfilment of certain conditions and it was specifically mentioned that:

“"Final" approval of the "Provisional” occupation along with sanction letter (BR-VII) will
be conveyed after examination of the objections, if any received in this regard from the
General Public/existing allottees within 30 days after issuance of communication as and
when issued by you.”

Further, as per record, no such final approval as mentioned above has
been granted to the respondent till date. Accordingly, the said letter

dated 22.11.2024, cannot be treg}ed as occupation certificate. However,

the respondent arbitrarily pn%lr obtammg of occupation certificate
'}-ﬁ{é‘” i
from the competent Author;tf'* k_ % ‘letter of intimation regarding

possession’ dated 23. 12.2022 a;

v oger‘@f “possession for fit-outs’ letter

_ 0

4

dated 01.02.2025 mﬁmétedﬁ

«v

,'ﬁl%mam: Pf;gardlng handing over of

amount demand:ea by it _under; v&rlaus heaﬂs without giving any
justification /clarlﬁcation regai‘dmg 1t m‘the said Fetter which cannot be

held valid in the eygs of law : | 52 | %

;.. ¥
i

Admissibility of delay poS’Sessmﬂ’ charges at prescribed rate of
interest: Proviso to sectior %8 [ﬁ&des that where an allottee does not
intend to withdraw. @om the Eéje&oh%@ll b‘é paid, by the promoter,
interest for every month oFdelay, tﬁl"hﬁ?ﬁﬁmg over of possession, at
such rate as may be.prgscr-ibgﬁ h_g;_mt l:;as been prescrlbed under rule

15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and sub-section (4)

and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18: and sub-sections (4) and (7) of section
19, the “interest at the rate prescribed” shall be the State Bank of India highest marginal
cost of lending rate +29%.:

Provided that in case the State Bank of India marginal cost of lending rate (MCLR) is
not in use, it shall be replaced by such benchmark lending rates which the State Bank of
India may fix from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is
Page 9 of 13
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reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 26.03.2025 is 9.10%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of 1nteresLQhargeable from the allottee by the

promoter, in case of default;s}

-' allottee, in case of default. The

i,

the promoter shall be liable

relevant section is rep;e@uced ,é low: ;“ \

“(za) "interest" mgmu;.thg 'r%s qf In:;g by the promoter or the
allottee, as the caseanaybe. “wiiii n” W L

Explanation. — Eepurpose of MTS clause— A ‘; .
(i) the rarevfhat@'est char, eable ‘the aﬂm the promoter, in case
of defaulwkaﬂ be equ 0 mter‘lrs@i ich the promoter shall

be liable. tq«p_ay the qﬂot@ye, 'ﬂ caq; of ﬂ‘efqujt -

(ii) the in tergsf:pajg:b e by the promoter to thea Ham shall be from the date
the promoter received the amount or any part thereof till the date the
amount orgaﬁgﬁ'm‘gof qgld rﬁer ﬁﬁmded and the interest
payable by tﬁqﬁﬂcﬂtsﬁd{h 3. er shall be from the date the allottee
defaults in pay}le,g_t 4- moter till the date it is paid;”

Therefore, interest on thedelay pa ts from the complainant shall
be charged at _the /'

respondent/promotgf whf?h is

b 1" rate ie, 11.10% by the
N~
1é same as 15 bemg granted to him in

case of delayed possessmn cliaré;s - A\ V]

On consideration of the documents available on record as well as
submissions made by the parties, the Authority is satisfied that the
respondent is in contravention of the provisions of the Act. By virtue of
clause 10.1 of the apartment buyer’s agreement executed between the
parties on 05.12.2012, the possession of the subject flat/apartment was
to be delivered within a period of 42 months from the date of execution

of the agreement. Therefore, the due date of handing over possession
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comes out to be 05.06.2016. The respondent has failed to handover
possession of the subject apartment till date of this order. Accordingly,
it is the failure of the respondent/promoter to fulfil its obligations and
responsibilities as per the agreement to hand over the possession
within the stipulated period. The authority is of the considered view
that there is delay on the part of the respondent to offer of possession

of the allotted unit to the complainant as per the terms and conditions

of the agreement to sell dated 05.12 20 12 executed between the parties.

projectis to be treate%a%gn gqmg ‘pro;ect ‘and the provisions of the Act

shall be applicable e&ual;y?s th hh';_‘fl"gémas;well as allottees.

Accordingly, the naﬁ"—fomplianee of“tﬁe méﬁaa’bp contained in section
11(4)(a) read wwh seétmn 1%E§}Of t{l%jb‘Ax:t on thé Part of the respondent
is established. As sueh, t31e alldtteé sﬁalijae)- ];Fald by the promoter,

interest at prescrlbeda'atd@ﬁ 1Eb%!b , 4

earlier, as per sectmn 18(1) of theAct of 2016 read with rule 15 of the

i1\ J

rules. JUINU \ 71 ALV

The authority further observes that vide proceedings dated 12.03.2025,
the respondent was directed to file updated statement of account after
adjustment of delay possession charges till date at the prescribed rate.
The respondent in compliance of the same vide written submissions
dated 20.03.2025 has filed calculation sheet for unit of the complainant.
However, after careful perusal of the said calculation sheet, it is

observed that the respondent has wrongly calculated the delay
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24,

29.

possession charges under the head ‘delayed period till RERA @Rs.5/-
psft pm’ and by deducting amount of Rs.5,84,724/-, Rs.8,28,162/- and
Rs.20,30,320/- under the heads of ‘GRAP will be one month/year from
booking’, ‘DPC minus 365 days of COVID & CIRP’ and ‘possession
demand’ respectively for which no justification/clarification has been
submitted by it. Further, it is also noted that in the ‘offer of possession
for fit outs’ dated 01.02.2025, the total outstanding dues was shown as
Rs.10,94 839/ whereas m t

_above said calculation sheet, the

possession charges’ ;Vﬁ:twfn% '
period of 30 days&m”fhé complamant. - Ak w %g
Directions of thf auﬂlorlty n g: it SE %% %
Hence, the authofgt%fieré’by ppsﬁjes %ns»:br@%@agd issues the following

directions under geetilcm; 37 of t% ﬁg&mﬁyensure compliance of

L B .

obligations cast upon'the pre;n

e

authority under section 34(?]‘" ¢ et

t%;rb ob&n{ ; jr .d ﬁ% pay interest to the
complainant agamst the pald,up amount,l e.Rs 74,60,923/- at the
prescribed rate of 11. 10% p.'a.\fd? ev*ery mon‘th of delay from the due

date of possession i.e., 05.06.2016 till valid offer of possession plus

QSer,br the function entrusted to the

i. The respond

two months after obtaining occupation certificate from the
competent authority or actual handing over of possession,
whichever is earlier, as per section 18(1) of the Act of 2016 read
with rule 15 of the rules.

ii. Thearrears of such interest accrued from the due date of possession

i.e, 05.06.2016 till the date of order by the authority shall be paid by
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the promoter to the allottee within a period of 90 days from date of

this order and interest for every month of delay shall be paid by the
promoter to the allottee before 10t of the subsequent month as per
rule 16(2) of the rules.

iii. The respondent/promoter is directed to supply a copy of the
updated statement of account after adjusting delay possession
charges in terms of the directions given above within a period of 30

days to the complainant.

iv. The complainant is directed:tc outstanding dues, if any, after
adjustment of delay pos J .‘_arges within a period of 60 days
from the date of re e Rétement of account.

v. The respondenﬂp@ﬁnm ter shal ;“ anf@en physical possession of
the flat/unit té nﬁ’egomplainahf in terrn‘%éf section 17(1) of the Act

L

.

-

of2016. =l TN
vi. The responderithshall .’not cl’&rﬁ aﬁytymg from the complainant
which is not th&pm:tnk the aparmleaxﬁuyer s agreement.

vii. The rate of mtere§tc ; '_ fr
case of default shall be charged*aﬂﬁe prescrlbed ratei.e, 11.10% by
the responde@%qﬁ%e }@ a;% rate of interest which
the promoter shall be liable to,pay,the allottee, in case of default i.e.,

ges. s'per section 2(za) of the Act.

26. Complaint stands disposed of. /

L 3

the delayed possesswn ch

27. File be consigned to registry.

(Ashok an)
M er
Haryana Real Estate Regulatory Authority, Gurugram
Dated: 26.03.2025
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