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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM

Complaint no: 1974 of 2023
Date of Filing: 02.05.2023
Date of First Hearing: 26.09.2023
Date of decision: 14.05.2025

Neeti Singh Complainant
Resident of: E-61, Anuvijay hip,
Radhapuram Taluk, Tirunel
Nadu- 627L20

il

M/s VSR Infratech
Registered address:
Apartments, Vasan
110057
Corporate add
Floor, Sector-44, I
1,22003 Respondent

CORAM:

Shri Ashok Sangwan Member

Complainant

Respondent

ORDER

1. The present complaint has been filed by the complainant/allottee under

Section 31 of the Real Estate [Regulation and DevelopmentJ Act, 2016 [in

short, the Act) read with Rule 28 of the Haryana Real Estate [Regulation and

Development) Rules, 2017 [in short, the Rules) for violation of Section

11[4)[a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions as provided
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under the provision of the Act or the rules and regulations made there under

or to the allottee as per the memorandum of understanding executed inter se.

Proiect and unit related details.
2. The particulars of the project, the details of sale consideration, the amount

paid bythe complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:
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"1L4 Avenue", Sector 1l-4, GuruName of the
Nature of the Proiect 

" 
,

:-o,fl901L dared 27.07.2011 valid up toDTCP license no. a

validitv status

,;V'i{e53'of 20,1.9 dated 24.09.2019 Valid till
3L,L2,20L,9

'ViAet3 or2ozoflated 30.09.2019 valid till
3L.1,2.2020

-5Z'on Lower Ground floor (LGF)
35 of complaint

:35 of complaint
Unit area admeasuring

.12.201,2
ree 32 of complaint

MOU dated

,culated to be 3 years from the date of
D* drt. of deliverY of
D^^-^--i^hPossession

z notice af offer of possession is issued,

iei shall pay to the Allottee an Assured

Return in the following manner:
a. For the ftrst year, at the rate of Rs. 31.50

(Rupees ThirSt-one and Fifty paisa) per sq. ft. of
super area of premises Per month.

b. Second year onwards, after the receipt of entire
Total premium, at the rate of the 63/- (Rupees

Six{-Three only) per sq. fi. of super area of
premises per month. It is further clarified that
in case the Allottees fail to pay the balance
amount as stipulated herein, the Developer

shall have the right to cancel the

allotment/terminate this M)U, ln the

Assured Returns Clause

Sr.
No.

Particulars Details

1..

2. ,Comrnercial Proiect
3.

4. RERA Registered/ not
registered

5. Unit no.

6.

7.

B.

9.
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eventuali| this M}U qnd the allotment stands
terminoted, the Company shall return the
omountwithout any interest, received from the
Allottee towards Total Premium to the Allottee
after adjusting the expenses made in this
respect,

c. After completion of construction, till tenant is
inducted possession is delivered to tenant and
the lease commences and rental is received by
the allottee from the tenant, the developer shall
pay to the allottee(s) an Assured return @ Rs.

52.50/- (Rupees Fifty-Two and Fifty Paisa only)
per sq. ft. of super area of premises per month.

:The-, assured return shall be subject to tax

{&diietr"on at source, which shall be payable on or

i"p* r f* day of every English Calendar month."
ifAri,ber MOU, at Pase 39 of complaint)

10 Builder Buyer Agreement Not Executed
1t Basic sale consideration Rs.24,22,035 /-

[As pei MOU paee no. 37 of complaint)

1,2 Amount paid' ,. by th-e

complainant
ffi,260+,36i1il--j.,
(As per:intimationiof termination letter sent by
respOndent at,'page.78 of reply and agreed to by
respqndent in para 4 of its pleadings at page 2 of
reply)

13. Assured Returns paid. by
respondent 't0 ,i.! e
complainant 

" "qil}
Decembe r, 20L9

Rs. U,46,939/ !
(As allege.d byfeCpondent at page 76 of reply, to
be ddrified byco mplainant)

1.4 Occupation Certificate 17.02.2021,
(Taken from CRl3530l20t9 decided on

10.05.2023 of same prolect)

15 Offer of Possession 05.05.2021 
:

L[Paee 48 of'complaint and pase74 of replyJ

1,6 Intimation of Cancellation 10.02.2022
fPaee 77 of reply)

17 Reply to intimation of
cancellation by
complainant

Letter dated 07.03.2022, 12.05.2022,
27 .06.2022, 27 .03 .2023
(Page 55,58,61and 119 of complaint)

1B E-mail by respondent to
clear the outstanding
amount due

03.05.2 0 22, 27 .09.2022
(Page 57 and 64 of complaint)

t9 Demand Letter dated 05.L2.2022- Bulk Electricity and MCG tax
amounting to Rs. '1,,83,41L/-

fPaee 59 of complaint)
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3.

a)

Complaint No. 1974 of 2023

Facts of the complaint:
The complainants have made the following submissions by way of filing the
present complaint: -

That in the year 20L2, the respondent launched the proje ct"LL4 AVENUE" at

Sector-l-14, Gurugram. The respon$lgnt had represented to the complainant

lainant would invest in the project

of respondent then respondent deliver the possession of proposedteli

commercial unit on th€ asrSu#d$.d e best quality assgred

by the respondent. T..h ,respondbnt Siifrued the brochures and advertisement

that the respondent is very e

of commercial project and in

project would be issued to the ccld to the complainant within one week of booking to be

house in the field of construction

Page 4 of 37 *.'

material of the said project to the complainant given by the respondent and

assured that the allotment letter and builder buyer agreement for the said

b)

made by the complainant. The complainant, while relying on the

representations and warranties of the respondent and believing those to be

ground floor, having super area of 384.45 sq. ft. in the said project for a basic

sale consideration of Rs.24,22,035/-. The respondent has not yet executed

buyer's agreement with the complainant even after repeated requests made

by the complainant.

c) That, on L5.12.20L2, the respondent had executed a Memorandum of

Understanding (MoU) in favor of the complainant. The complainant has

already paid the full and final payment of Rs. 25, 04,361. /- to the respondent

18.03.2023- Fit out charges amounting to
Rs.3,3L,765/-
fPase B1 of reolvJ

20 Lease Deed 2L.09.2022
(Taken from Stamp paper at page 71. of
complaint')
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against the total sale consideration of Rs.24,22,035/- and as per Article - 3 of

the M0U, the complainant has chosen the assured return plan.

d) That, as per the MoU the respondent was obligated to and undertook to pay

the assured return to the complainant "Till the notice for offer of possession

is issued, the developer shall pay to the allottee an assured return at the rate

of Rs.63/- per sq. ft. of super area of the premises per month." The respondent

was paying assured returns on time till March 20L7. Thereafter, the

respondent became very irregular in nt and paid the assured returns to

the complainant till Decemb r harassing her for a long time.

e) That, thereafter, the ,rru.ua ,[d not paid from |anuary 2019 and
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Sr.

No.
Description

,

Allotee[s) Remarks

1. Interest Fiee
Maintenance SecuriW

57,668
.Me.rttloned 

in the MOU and agreed.

2. Power Back-up
Charses tPBCI

53,823 Mentioned in the M0U and agreed

3. Electrical Connection
Charees

28,834 Not Mentioned in M0U

4. Air Conditioning
Charges (ACC)

76,890 In Para.No.*,3 at page No.10 and para-No.6.3
.at page No.11 of the MOU, which inter-alia
provides and says that AIR Conditioning
Charges (ACC) are applicable after buyer's
agreement, which is not yet executed by the
developer even though the premise is already
leased out, hence it is not a part of MOU.
Also, kindly refer the Annexure C of
agreement between M/S VSR & M/S Reliance
Projects & Property Management Services

, Limited on page no 44.
I Und". the heading HVAC:

Amount
..JINR]
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That, it is pertinent to mention.herqthst;as per theSchedule - 3 Payment PIan
.

as mentioned at page.No:L4 of'M0U;"wherein itis"'mentioned that the Interest

Free Maintenance Security (IFMS) and power back-up charge only are to be

paid by the allottees and whereas other charges, as mentioned at Serial No.3,

4, 5, 6 and, 1.2 are not the part of MOU, hence, cannot be demanded, as those

were never agreed upon between the parties. The charges as mentioned at

Serial no. 9, 10 and 11 shall be paid by the allottee directly to the State

Government concerned authorities.

Page 6 of37 a

"The Lessee will do install own HVAC system
inside the leased premises at its cost as per
our specification & drawing."
Hence, air conditioning charges should be
removed from possession demand

5. Administrative
Charees

15,000 Not mentioned in M0U

6. Advance Maintenance
Charses for 18 months

83,041 Not mentioned in MOU.

7. CGST @ 9o/o on SN 2 to
6

23,183 To be re-calculated for SN 2 only.

B. SGST @ 9o/o on SN 2 to
6

23,L83 To be re-calculated for SN 2 Only

9. Stamp Duty and
registration Charges
(50/o/60/o/7o/o of BSP
plus 15,000/-)

1,,73,894 be paid directly by allottee to
ation office at the time of registration

perty.

10. Property tax charges
levied by Gurugram
Development
Authority /Municipal
Corporation Gurugram
till the date of 0C.

t

{

9,431 THi! property is not registered yet. If at all
'thqse charges have to be paid before the
'+e.$stpation=of the property, the allottee will
rpgy directly. to concerned authorities. The

court is r,equested to check the legality for
stlch deman'd.and impose suitable penalty on
Uuitder.

Lt. Property tax rch?rges

levied by Gurugram
Development
Authority /Municipal
Corporation Gurugram
from the date of 0C

6,41,5 The property'is not registered yet. If at all
these charges have to be paid before the

n of property, the allottee will pay
concerned authorities.-The court is
to check the legality for such
rd impose suitable penalty on

L2, Electricity conaection
charses with GST

54,438 \ot Mentioned in MOU.
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That the complainant kept requesting the respondent and had left no stone

unturned to make the rich to the desk of the respondent including but not

limited to personal approach, e-mail, registered letters, etc. for getting assured

returns but nothing fell on deaf ears of the respondent.

That the complainant wrote an e-mail to the respondent with a request to

convene a meeting at the corporate office of the respondent on L3.03.2023

afternoon; vide which the respondent was requested to remove the charges,

from the possession demand, whiqh are not part of the MOU. Last meeting was

held at the corporate office of the respondent on 22.03.2023, in which

following charges were additi

issuing any signed docu

espon

nded by the respondent without

i)

pay the above said pending assured return amount of Rs.11,50,464/- at the

earliest as possible so'that qhe q64qinant may. clear all the dues of the

respondent or otherwiSe to adidsfdueSOftOmplalnant of Rs.1, 2L,L79 /- in the

assured returns of Rs.1L,50,464/- and to pay the remaining amount of the

assured returns to the complainant to the tune of Rs.10, 29,2BS /-.

k) That, in backdrop, it is submitted that through a letter dated 1,0.02.2022, the

respondent illegally, unlawfully and arbitrarily has issued a cancellation letter

dated 1,0.02.2022, whereby the unit of the complainant alleged to have been

cancelled by the respondent.

PageT ot37 ,

Sr.

No.
Description

!l!

Amount
iINRI

Allotee(s) Remarks

1. Reliance Civil
Work with GST

1,Bo/o

2,26,825 Not

.:

mu
res
fitt

2. Brokerage Charges 1.04^34r Not Mentioned in M0U

That the respondent was requested through letter dated 27.03.2023, either to
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l) That, upon receipt of the cancellation letter, the complainant approached the

respondent with a request to revoke the cancellation letter being null, void,

ab-initio, no nest in the eyes of law and all this was conveyed by the

complainant to the respondent through a letter dated 07.03.2022. On receipt

of the letter dated 07 .O3.2022,therespondent had admitted his fault, whereby

assured the complainant that this letter of cancellation was served upon

complainant mistakenly and further assured the complainant that her unit has

not yet been cancelled by the resporrdent. The complainant again requested

the respondent to pay her assured returns amount of Rs.10 ,zg,z}s/-, which
! ..excludes the deduaion of Rs.1,2t;lt;lt on ,..or;, ;;;;;r';;;r;; ;;

!- r--- r .r .,,s"Yi ! *t lY, .*.to handover the possess-ioniilr"Fdlr ff,ree{t*_lg no. H-52 at the earliesr, on

m)

which the respondent assured the bomplainant to handover the possession of

the unit as soon as possible.

That, on 03.05 .2022 the respondent sent an e-mail to the complainant vicle

which the respondent had assured the complainant that her assured returns

shall be paid to her excluding the period of n,!hs (COVID exemption as per

RERA guidelines). Upon receipt of-

requested the respondent through letter dated 12.05.2022, to share the copy

ipt r dated (03.05.2022, the complainant

of guidelines of RERA issued in regard to exemption /dispensing /excluding

the period of 9 months of COVID-19 for assured returns. Through the letter

dated 1,2.05.2022, the respondent was made aware of the fact that the

respondent was silent with regard to the assured return in the letter dated

03.05.2022. Through the letter dated 1,2.05.2022, the respondent was

requested to pay the interest also to the complainant as per the SBI Lending

rates or the interest rate charged by the respondent from the allottees on late

payment of instalment and the respondent.

n) That, on 27.09.2022, the respondent wrote a letter to the complainant, vide

which the complainant was intimated that the respondent has processes to
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lease out the said floor, demanded an amount of Rs.BO,2B4/- from the

complainant on account of property tax charges, bulk electricity connection

charges with GST, etc.

o) That, thereafter, the complainant wrote an e-mail dated 09.1.0.2022, to the

respondent, vide which the respondent was called upon to provide the full

form of OC and date of OC along with electricity connection charges are

already included in the "Possession Demand" what is the reason for repeating

demand and also the complainant requested the respondent to send the final

list of dues after adjusting the returns payment and waiver of

contingency.

That, in reply to the said e-mail r 0.2022, the respondent replied

through e-mail dated 1040

r extra Load for 33 KVA from the

towards the possession due.

r) That, despite umpteen efforts made by the complainant, the respondent,

however, finally shared an undated lease deed, shared on 20.03.2023,with the

complainant stating that they have entered into a lease deed with "Reliance

Smart", in which it has been told by the respondent that the lease deed is

commenced w.e.f. 01.09.2022.

Page 9 of37 |
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q)
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That, as per the MoU, the respondent was required to handover the

possession of the said unit to the complainant till 15.09.2015, in terms of the

judgment dated 09.02.2021 passed by this Hon'ble Real Estate Regulatory

Authority in the complaint No. RERA-GRG-1506 of 2019, titled as "Deepti

Bhardwaj & Another vs, vsR Infratech". In this judgment, the Hon'ble

Authority has laid down that"The startdate of construction, as admitted by

the counsel for the promoter, was of 75.03.2072 and the agreement has

not been executed between 
11afties calculated from the date of

construction, so the finar aatlr#; ffi ion is 75.09.2075," \twas also laid

down by the Hon'ble eutfroiitytttrat "The promoter shall not charge

anything from the Compto'lnan]lt;;.w-hiihl 
is 

not the part of MOU and the

promoter shall pay deloyed.p{:ii:,q: chaiArls at the prescribed rate from
the due date of possession tiil handing over the possession".

That the cause of actioi,iccrued,in favfiur of the complainant and against the

respondent when cO,,r4plainant had booked the said unit, and it further arose

when Respondent fiiled'/neglected tb dehVei the said Unit. The cause of

action is continuing and iS still$tbsisting on,day-to-day basis.

Relief sought by the complainanh -

Th e co mpl ainant h as s 6'u ght' follow=ing rel i-ef(s)
I. Direct the respondep-t topai; aqqqSbd returns to the complainant.
II. Direct the respondent to pay delayed possession charges from the due date

of possession, i.e., 15.09.2015.
IIL Direct the respondent to pay interest @ 1,Bo/o p.a. on amount of Rs.

25,04,361,/- paid by the complainant to respondent against the sale
consideration.

IV. Direct the respondent to handover the possession of the unit.
V. Direct the respondent to waive off and not to charge any charges which are

not part of the MOU executed between them.
VI. Direct the respondent to pay litigation charges amounting to Rs. 55,000/-.

5. On the date of hearing, the authority explained to the respondent /promoter

about the contraventions as alleged to have been committed in relation to

section t1(4) [aJ of the Act to plead guilty or not to plead guilty. .,/
Page 10 of37
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Reply by the respondent.
6. The respondent contested the complaint on the following grounds vide its

reply dated 22.L2.2023: -

a) That the complainant made an application for provisional allotment of a retail

unit bearing no. H-52 having a tentative super area of 384.45 sq. ft located on

the lower ground floor in the project developed by the respondent known as

"1L4 Avenue", Sector-114, Gurugram vide an application form.

b) That pursuant to the application for the allotment of unit by the complainant,

the parties executed a MoU dated 15112.2012 thereby agreeing to the detailed
r.l ,' r ,,;,i",,,.,..'"',,...

terms and conditions in lieu o nt. That respondent agreed to pay

an assured return at the rate ofrRi 3.l;50/- per sq. ft. of the super area for the

first year; from the second year at the rate of Rs.63/- per sq. ft. of the super

area; and thereafter Rs.52.50/- per sq. ft. after completion of construction, till

tenant is inducted possession is delivered to tenant and the lease commences

shall pay to the allottee an assured return @ Rs.52.50/- per sq. ft. of super area

of premises per month. The complainant accordingly entered into an MOU

dated 15.1,2.2012 with the respondent determining all the rights and liabilities

of the parties.

c) That as per the MoU, the price

Security UFMS), Electricity Connection Charges, Power Back up charges, Air

Conditioning Charges, service tax and such other levies/cess/VAT as may be

imposed by the any statutory authority and subject to the increase and

decrease in the super area of the unit.

d)That the complainant has made payment of Rs.25,04,361,/- including service

tax to the respondent till date. However, in addition to the above additional

cost the complainant is also supposed to make other payments in the nature

of EDC, IDC, Interest Free Maintenance Security IFMSJ, Electricity Connection

Charges, Power Back up charges, Air Conditioning Charges, service tax and ,
Page 11 of37
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such other levies/cess/VAT as per the demands raised by the respondent in

accordance with the MOU executed between the parties. Further, as per the

payment plan attached as Schedule-3 to the MOU, the complainant was liable

to make a payment towards Service Tax, IFMS @ Rs.150 /- per sq. ft., power

backup charges, stamp duty, registration, and other charges at the time of offer

of possession. The total amount paid by the complainants till date stands to be

Rs.25,04,361/-.That an amount of Rs.6,1L,406/- plus interest due and payable

on the offer of possession is still pending at the end of the complainant.

e)That there was no time limi nder the MoU for handing over the

possession of the unit and fu over the physical possession of the

unit was also not the essence.as the unit was to be leased out. Thus, time was

not the essence of the contract for delivering the possession, however, it was

mutually agreed upon that the complainant wou"ld'rldbe entitled to the benefit of

assured returns as per the te
.. i" I

ihCqtle unit of the complainant

was cancelled therefore the complai
$ $ffi$
hno$ be held entitled for the

assured return or any other lease rentals.

f) That the respondent was not under any obligation to handover the physical

possession of the unit to the , as the complainant had authorized

the respondent to directly lease out the unit to the intending lessee. It is also

pertinent to mention that in ab initio the unit was allotted to the complainant

for the leasing purposes only and it was never an understanding between the

parties to handover the physical possession of the Unit.

g) That as per the terms of the MOU, it was also agreed that the respondent will

pay an assured return atthe rate of Rs.31.50/- per sq. ft. of the super area for

the first year; from the second year at the rate of Rs.63/- per sq. ft. of the super

area; and thereafter Rs.52.50/- per sq. ft. after completion of construction, till

tenant is inducted possession is delivered to tenant and the lease commences

shall pay to the allottee[s) an Assured Return @ Rs.52.5 0 /- per sq. ft. of super

Page LZ of 37
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area of premises per month. However, the payment of assured return was

subject to the force majeure clause as provided under Clause 6.L of the MOU

and other clauses of the MOU. It is submitted that an amount of Rs.12,46,939 /-
has been paid by the respondent as assured return to the complainant.

hJThat the complainant had miserably failed to make the payment of the

outstanding dues, that are due and payable on the offer of possession of the

unit in question despite repeated reminders and opportunities, therefore the

respondent was constrained to issue the termination/cancellation letter vide

Intimation of Termination le-..#diit 1.0.02.2022. The complainant had" ,. lsT$tiii'jr
approached the respondent fo l$tblration of the unit by assuring to make

the payment of the outsianffi$rles and take the possession of the unit in

:e ch-allenged the cancellation of the

allotment. That since the unit of the complainant had not challenged the

cancellation and same [s not bg..,en rbVoked, therefore there is no privity of

That since the project is already completed a

complainant to the Reliance Project and Property Management Services

Limited and therefore in the light of the above mentioned fact that the unit is

been leased out, the complainant cannot be granted the physical possession of

the unit. Accordingly, the respondent again issued the demand letter for the

fit-out charges, vide demand letter dated 1,8.03.2023.

jj That the legislature passed a legislation titled as 'The Banning of Unregulated

Deposit Schemes Act,20L9' [hereinafter referred to as "BUDS Act"), with the

aim and objective to provide for a comprehensive mechanism to ban the

unregulated deposit schemes, other than deposits taken in the ordinary

course of business, and to protect the interest of depositors and for matters

Page 13 orzz 
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paid the outstanding dues t\elefore',the,,cancellation of the unit was not
+ 'e:-- -

revoked till date, further th'e r,e3ptihdent has leased out the unit of the
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connected therewith or incidental thereto. With the enactment of the BUDS

Act, the investment return plan/assured return/assured rental linked fell

within the ambit of "deposit" and "Unregulated Deposit Scheme" under the

BUDS Act. Thus, in pursuant to the provisions of Section 3 of the BUDS Act, all

the "Unregulated Deposit Schemes" were barred and all the deposit takers

including the Respondent dealing in "Unregulated Deposit Schemes" were

stopped from operating such schemes. It is further submitted that in terms of

Clause 6.10 of the MOU and all such provisions of the said MOU were void,
:,1

illegal and unenforceable undei the BUDS Act. In view of the above, the

respondent is under no oblig pay the assured returns to the

k) That it is submitted that the coiistiuction and development of the project was

miserably affected due to force majeure conditions and the same are

enumerated herein below:

a. The unknown to the landowner 0r4ls AfrfUj'iEsttites & Developers Pvt Ltd, 18 Pusa Road,

Karol Bagh, New Delhi:;. L10005) and the developer, there was an encroachment by an

unauthorized individual Mukegh alias Mahesh on a part of land on which the project was
to be built. This encroachment came to the tinowteOge of the developer at the time when
construction was to be started, after gbtaining license, and all the requisite sanctions,
approval of building plan, etc. The afcireSaid individual, filed a civil suit before the
Gurgaon District Court arrd obtai4ed a stay--,,-. ord,,g1 upon the construction over the suit
Iand in one corner of -theproject. T.!te company could not start construction over the said

suit land, to the extent that'thE'pioject was re-visited and re-planned and the building
plans had to be revised so as to exclude the encroached land as the litigation had become

a prolonged one. Thui, in this process, the project was substantially delayed (for
approximately 4 years) without any fault of the respondent.

b. That the project was launched in 2010 and is right on the Dwarka expressway, which
was supposed to be completed by the State of Haryana by the end of 2012. The
connectivity of Dwarka expressway was promised by the State Government to be

completed in20t2. The only approach road to the project in this Dwarka Expressway is

Iikely to take another year or so. There being no approach road available it was initially
not possible to make the heavy trucks carrying construction material to the project site

and after a great difficulty and getting some kacha paths developed, materials could be

supplied for the project which took a lot of extra time, Even now the Govt has not
developed and completed the basic infrastructure, despite the fact that EDC/IDC were
both deposited with the State Government on time. The Dwarka Expressway was earlier
scheduled to be completed by the year 20LZby the State Government of Haryana, but it
later failed to develop the said road. In the year 20t7 , NHAI (National Highway Authority /

Page 14 of37
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of India) joined to complete the Dwarka Expressway, but again both the State
Government as well as NHAI missed the deadlines, and still the Expressway is
incomplete. That in this view of the facts and circumstances as detailed above the
Respondent/ Developer can by no means be expected to complete a project which does
not even have an approach road to be constructed by the State. Thus, the Respondent
cannot be held accountable for the delay in the project and the State of Haryina and
NHAI, are responsible, hence answerable for the delay in completing the Dwarka
expressway, which in turn has caused the delay of the present project. That non-
completion of the Dwarka expressway which in turn affected Jnd hampered the
completion of the project in question was beyond the control of the Respondent and a
force majeure condition.
ln20LZ on the directions of the Hon'ble Supreme Court of India, the mining activities of
minor minerals (which includes sand) were regulated. The competent authorities took
substantial time in framing the ruleg- ald -in the process, the availability of building
materials including sand which was arl important iaw material for the development oi
the said Project became scarce in the N,6&:a$ell as areas around it and was thus a force
majeure condition for the answering iespopdent.
The Company faced the problem of'suffib-il water which persisted for a period of 6
months and hampered excavatiol,lnd i0nstruction work and was thus another force
majeure condition. ,

0n 19th February 20L3, the office of the Executive engineer, Huda, Division No. II,
Gurgaon vide Memo No. 3008-3181 has issued''instrUctions to all Developers to lift
tertiary treated effluent for construction purposes from the Sewerage treatment plant

The contractor of the Project stopped working due to his own problems and the progress
of project was completely at a halt due to theitoppage of work at the site. It took almost
9 months to resolve the issues with a contractor (a force majeure condition) and to
remobilize the site. , ,t', ' j 

1i

The building plans were appr,,o,rr ',iir;rnu"$ zbit una Respondent company had timely
applied for environment clearanceq to competent authorities, *hi.h was later
forwarded to the State Level Environment Impact Assessment Authority, Haryana.
Despite best endeavours, the respon{enronly,got the environment clearance certificate
on 28.05.20L3 i.e., alxlost after q;iperiod of 17 months from the date of approval of
building plans.

h. The typical design of fifth-floor slab;casting took a period of more than 6 months to
design the shutting plans by the structural engineer.

d.

e.

ob'

i. The infrastructure facilities are yet to be created by a competent authority in this sector
is also a reason. The drainage, sewerage and other facility work has not yet been
commenced by competent authority.

j. There was a stay on construction in furtherance to the direction passed by the Hon'ble
NGT.

k. That the sudden surge in the requirement of labour and then sudden removal has
created a vacuum for labour in the NCR region, thus another force majeure condition
occurred for the answering respondent.

L Moreover, due to the active implementation of social schemes like the National Rural
Employment Guarantee and fawaharlal Nehru National Urban Renewal Mission, there
was also more employment available for labourers in their hometown despite the fact
that the NCR region was itself facing a huge demand for labour to complete the projects,

/
Page 15 of37
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m. That the Ministry of environment and Forest and the Ministry of Mines had imposed
certain restrictions which resulted in a drastic reduction in the availability of bricks and
a shortage in the availability of Sand which is the most basic ingredient of construction
activity. That said ministries had barred excavation of topsoil for the manufacture of
bricks and further directed that no more manufacturing of bricks be done within a radius
of 50 km from coal and lignite-based thermal power plants without mixing 25% of ash
with soil, which resulted in another force majeure condition faced by the answering
respondent.

n, The shortage of bricks in the region has been continuing ever since and the respondent
had to wait many months after placing an order with the concerned manufacturer who
in fact also could not deliver on time resulting in a huge delay in the project.

o. That sand which is used as a mixture along with cement for the same construction
activity was also not available in abundance as is required since mining Department
imposed serious restrictions against |,tr.-q manufacturing of sand from the Aravali region.

p. In addition, the Govt. had on 8s Noy.'201p declared demonetization which severely
impacted the operations and projebH stution on the site as the labourer's in the
absence of having bank accounts weidonly being paid via cash by the sub-contractors
of the company and on the declarqtion cif the demonetization, there was a huge chaos
which ensued and resulted in the laboure.r's not accepting demonetized currency after

q. That in f uly Z0l7 the G'ovt of India t'urther'introduceh a new regime of taxation under
the Goods and Service tai,which fiijitlier C atea ifrd'os and confusion owning to lack of
clarity in its implementation. That ever since luly 20L7 since all the materials required
for the project of the company were to be taxed under the new regime it was an uphill
task of the vendors of building ,material along with all other necessary materials
required for construction of the projectwherein the auditors and CA's across the country
were advising everyone to:wait for clarities to be issued on various unclear subjects of
this new regime of taxation which further resulted in delays of procurement of materials
required for the completion of the project.

r. That it is further submitted that there was a delay in the project also on account of
violations of the terms of the agreement by several allottees. That because of the
recession in the market most of the a,l-lpttf es have, defaulted in making timely payments
and this accounted toz
project.

of money for the project which in turn also delayed the

Further to name few of the orders which affected the eonstruction activity are as follows:
(i) Order dated 70.71.2076 and ,09.i1.2017 passed by the Hon'ble National Green
Tribunal, (ii) Notification/ orders passed by the Pollution control board
dated14.06.2018,29.10.20L8 and24.t2.2018 and [iii) Letter dated 07.LL.201,9 of EPCA
alongwith orders dated 04.L7.2019,06.t1.2019 and 25.Lt.2019 of the Hon'ble Supreme
Court of India.
It is further submitted that the Government of India declared a nationwide lockdown
due to COVID-19 Pandemic effective from 24tr March, 2020 at midnight. It is submitted
that the construction and development of the project was affected due to this reason as
well. It is submitted that the hardships being faced due to the prevailing C0VID-19
pandemic is not a hidden fact and is squarely covered by the Force majeure clause of the
MOU.

Page 16 of37
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Copies of all the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided based

on these undisputed documents and submission made by the parties.

Written submissions of the complainant
The complainant made the following further submissions on 05.05.2025: -

a) The respondent instead of filing the statement of account, the respondent-

imposed interest on the amount, for which the present complaint was

instituted and a further revised demand was raised by the respondent to

the tune of Rs.14,5 4,787 /- unlawfully by violating the order of

this hon'ble authority to the

b) That, as is evident that laint was instituted against the

illegal and unlawfu 1,,406f -, which respondent

told to be ou of Court proceedings but

the Order of this Hon'ble

by way of statement to

the tune of Rs.14

B.

now the respond

Authority has rai

Page L7 of 37 /'

manipulating and vi

Mentioned in MOU and

Kindly refer the Annexure C

Page no 44 of M/S VSR

.iance. Under the heading
AC, it is mentioned that:

"The Lessee will do install
own HVAC system inside the
leased premises at its cost as

per our specification &
drawing."
As per above mentioned fact,

the air conditioning is in the
scope of M/S Reliance at their
cost, hence it is unlawful to
charge the same from
allottee.

'.3 
of MOUAir

Conditioning
Charges



ffiHARERA
#-GURUGRnttl Complaint No. 1974 of 2023

Clause 4.3 of MOU Mentioned in MOU and
agreed

Clause 4.2 and 4.4 of the MOU
dated L5.12.2022 have been
charged as per the circular dated
02.04.2018 issued by the DTP's
Office.

Not Mentioned in M0U, due
to which the present lis
/complaint was instituted.

Qua
Electricity
Connection
Charges:

These are charges for the
supply of electricity within the
project, covering the costs
associated with establishing
the connection to the

Annexure C of,;th€: Lease Deed
re I i e d u p on;by--,ffi e iQCI.f-n p I a i n a nt,
under the sublhehdi, Electrical,
Clause .5,"'-i!,'qvaq Specifically

Not mentioned in MOU, due
to which the present lis
/complaint was instituted

Qua Fit outs
charges:

3.72 of per the agreement
M/S VSR and M/S

iance, Fit out works have
carried out by M/S

Reliance (Leasee) and four
months rent free period was
provided to the leasee. Hence,
these charges are not to be
demanded from allottee.the premises'to the Lessee by

page no.114 of
complaint, copy whereof is
also marked and annexed
herewith as Annexure - A.
It is relevant to mention here
that as an industry and
commercial practice and
customs the fit out cost is borne
by the allottee as the rent is
received by them and post
execution of the conveyance
deed with the allottee(s)

would be owners of

Page 18 of37

3. Power backup
charges

4. Administrativ
e Charges

5.

6.
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the unit in question along with
the fixtures therein.

Qua Property
Tax:

The property is not
registered yet. If at all these
charges have to be paid
before the registration of
property, the allottee will pay
directly to concerned

Brokerage
Charges:

ot Mentioned in MOU, due
which the present lis

complaint was instituted.

Not Mentioned in MOU, due
to which the present lis
complaint was instituted.

be paid directly by
to Registration office

at the time of registration of

4.2 of the MOU.

Agreed for IFMS and PowerClause 4.5 of the MOU.

These charges are paid for the
procurement of electricity
from the switching station to
the project, covering the cost of
delivering electricity from the
grid to the project location.
The said demand has been
raised as per letter appended
atAnnexure-R/6 @ page No.BO

Not mentioned in MOU.Bulk
Electricity
charges,

Page 19 of37

7. Clause 4. 1,+JSrp{ thP.hll0u.
Raised vide.,,lgffii,nppended at
page no.BO of reply.

B. It is submitted that the
Respondent has paid a

substantial amount of
brokerage charges to the
broker to get M/s. Reliance
Projects and Property
Management Services Limited
on board.

9. Lease
Registration
cost

The Complainant is liable to
pay proportionate share
Towards lease registration
cost being Rs.10,269 /-.

10. Stamp Duty:

L1.. Applicable
GST/Taxes

t2.

,/'
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Written
9. The respondent

(a) That the co

complaint No. 1974 of 2023

ns on 09.04.2025: '

25,04,361/- including

service tax to the respondent till date. However, in addition to the above

additional cost the complainant is also supposed to make other payments

in the nature of EDC, IDC, Interest Free Maintenance Security [IFMS),

Electricity Connection Charges, Power Back up charges, Air Conditioning

Charges, service tax and such other levies/Cess/VAT as per the demands

raised by the respondent in accordance with the MOU executed between

the parties. Further, as per the payment plan attached as Schedule-3 to the

Page 20 of37 /

of reply.
It is pertinent to mention that
for bulk electricitY the
Respondent herein had
entered into an arrangement
with M/s. Bajghera
Enterprises dated 28.11.2022
for providing bulk electricitY.
Copy of the Agreement dated
28.1L.2022 entered into
between M/s. Bajghera
Enterprises and ResPondent is
marked and annexed herewith

Delayed interest cannot be
demanded as alwaYs the

nt of pending assured
rns was much higher

n the reasonable dues.
per MOU, IFMS and Power

charges are the onlY

dues.
Furthermore, the comPlaint
is pending adiudication
since 2023; thus, the
respondent cannot charge

Lyed interest @'11"10%

13 Delayed
interest
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MOU, the complainant was liable to make a payment towards Service Tax,

IFMS @ Rs.150/- per sq. ft., power backup charges, stamp duty,

registration, and other charges at the time of offer of possession. The total

amount paid by the complainants till date stands to be Rs. 25,04,36L/-.

That an amount of Rs. 6,7L,406/- plus interest due and payable on the offer

of possession is still pending at the end of the complainant.

(b) |ustification of Charges raised by the respondent:

Page21. of37

complaint No. 1974 of 2023

Air Conditioning Cha
4.3 of MOU

4.2 and 4.4 of the MOU dated 1,5.72.2012
charged as per the circular dated

the DTP's Office.
for the supply of electricity
covering the costs associated

the connection to the

Deed relied upon by the
the sub-head Electrical,

rccifically agreed between the
"separete energY meter with
electricity will be provided bY

Connectio

of the MOU.
informed about fit out charges

as stated in Annexure C of the
over the premises to the

continuous and comPleting

its scope of work. Refer Annexure-C of lease

deed entered into between Reliance and

Respondent @ page no. 114 of the complaint,
copy whereof is also marked and annexed

herewith as Annexure-A.
It is relevant to mention here that as an industry
and commercial practice and customs the fit-out
cost is borne by the allottee as the rent is

received by them and post execution of the

conveyance deed with the allottee[s)
he/she/they would be owners of the unit in

uestion along with the fry!ql9q&9l9ln.

Qua Fit outs ch

Clause 4.3 of M0U
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10.

lt.

]urisdiction of the authority
The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below.

G. I Territorial iurisdiction
As per notification no. 1, /92 /2017-1TCP dated 1.4.1.2.201.7 issued by the Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is ,/
Page 22 of 37

Qua Property Tax: Clause 4.L,4.5 of the MOU.
Raised vide letter appended at page no. B0 of

Brokerage Charges: It is submitted that the Respondent has paid a

substantial amount of brokerage charges to the
broker to get M/s. Reliance Projects and
Property Management Services Limited on
board.

Lease Registration cost The Complainant is liable to pay proportionate
share towards lease registration cost being Rs.

Clause 4.2 of the MOU.
Clause 4.5 of the MOU.

Bulk Electricity charges paid for the procurement of
ty from the switching station to the
covering the cost of delivering electricity

id to the project location.
has been raised as per letter

R/6 @ page no. B0 of

that for bulk electricity
rein had entered into an
M/s. Bajghera Enterprises

providing bulk electricity.
dated 28.1^1.Z0ZZ

M/s. Bajghera Enterprises
is marked and annexed

Annexure-B. Copy of the CA
the total cost per square feet

electricity is marked and annexed

failed to deposit his
re, she is liable to pay

L.Llo/o p.a. on the same.

7.

B.

9.

10. Stamp DuW:
LL, Applicable GST/

Taxes
1.2.

13 Delayed interest
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situated within the planning area

authority has complete territorial

complaint.

G. II Subiect matter iurisdiction
lZ. Section 11t41[al of the Act, 2076 provides that the promoter shall be

responsible to the allottee as per flat buyer's agreement. Section 11[ J(a) is

reproduced as hereunder:

Section fi@)(a)
Be responsible for atl obligations, responsibilities and functions under the

provisions of this Act or the rules and regulations made thereunder or to the

allottees as per the agreement for6ale, or to the association of allottees, as

the case may be, till the convelance of all the apartments, plots or buildings,

as the cose may be, to the allotteei, or the common areas to the association

of allottees or the competent authority, as the case may be;

Section 34-Functions of the Aufhority:
34(fl of the Act provides to ensire cbmpliance of the obligations cast upon

the promoters, the allottees and the real estate agents under this Act and the

rules and regulations made thereunder.

13. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

Findings on the obiections raised by the respondent
H. I Obiection regarding non-payment of assured return due to

implementation of BUDS Act.

1,+. The respondent/promoter raised the contention that the respondent has

stopped the payment of assured return due to implementation of BUDS Act by

legislature, as the BUDS Act bars the respondent for making payment of

assured return and assured rental linked with sale consideration of

immovable property of allottee(s). But the Authority in CR/8007/2022 titled

as "Gqurav Kaushik and anr. Vs. Vatika Ltd.'has already held that when

payment of assured returns is part and parcel of builder buyer's agreement

(maybe there is a clause in that document or by way of addendum, 
./,

Pagel3 of37 v
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of Gurugram District. Therefore, this

jurisdiction to deal with the present



HARER&
ffi.GUI?UGI?AM Complaint No. 1974 of 2023

memorandum of understanding or terms and conditions of the allotment of a

unit), then the builder is liable to pay that amount as agreed upon and the Act

of Z0L9 does not create a bar for payment of assured returns even after

coming into operation as the payments made in this regard are protected as

per Section 2[a)(l)tiii] of the BUDS Act of 20L9. Hence, the plea w.r.t. non-

payment of assured return is hereby dismissed.

H.II Obiection regarding delay in proiect due to force maieure circumstances.

15. The respondent/promoter raised the contentlon that the construction of the

project was delayed due," t",.'1,,! 
*l*1re 

conditions such as NGT in NCR on

account of the environmentalffifltlelnr, restrictions on usage of ground

' "in'd. fle.yana, demonetization, GST, adversewater by High court of Pu- jab

effects of Covid-19 etc. and others force majeure circumstances and non-

payment of instalment by different allottees of the project but all the pleas

NCR on account of the environmental conditions, demonetization, GST are for

short duration, which does not made any impact of the construction of the

developer, adverse effects of Covid-19 etc. and others force majeure

circumstances which occurued after the due date of completion. Though some

allottees may not be regular in paying the amount due but the interest of all

the stakeholders concerned in the said project cannot be put on hold due to

fault of on hold due to fault of some of the allottees. Thus, the prom oter f

respondent cannot be given any leniency on based of aforesaid reasons and it

is well settled principle that a person cannot take benefit of his own wrongs'

Findings on the relief sought by the complainants'

I.I Direct the respondent to pay assured returns to the complainant. v'
Page 24 of 37
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I.II Direct the respondent to pay delayed possession charges from the

due date of possession, i.e., 15.09.20L5.

I.III Direct the respondent to pay interest @ LBo/o p.a. on amount of Rs.

25,04,361/- paid by the complainant to respondent against the sale

consideration.
The above-mentioned reliefs sought by the complainant are being taken

together as the findings in one relief will definitely affect the result of the other

relief and the same being interconnected.

The factual matrix of the case reve*r:tr"t the complainant applied for booking

of a unit in the project "!L4Oyr:rr***$*1-1',Has allotted unit bearing no' H-52 on

lower ground floor vide m.moiandum of understanding (Mou) dated
'#i{*,fffi#'i

t5.L2.20t2. However, the f9--r1rikd"*t,-b-,.1{:r 
a;_qreement was not executed between

the parties. The sale consiagt"iion of the unit was Rs.24,22,035/- as per the
.# .1!t,;:: .),it-' ,(i., -flSj,.#1+.lii "qL. auji;:.,"u ?

clause 1.1 of -umo.ardum of u1,!._e3standing,,,r$"ri t, which the complainant

rount bi Rs.25,0439t/-. Moreover,,pursuant to clause 2.1 of

memorandum of unae.itanding, it is explicitly stated that the said unit shall
-. +r t,

only be utilized for leasing 
P,,.,,1tp,:t.: 

tlPtq,3u.T-.tJo the complex's completion

and the issuance of offeiof p#ty::{.,lf.d.veloper' Occupation certificate

for the said project has il;r;tirir.aby the respondent from the competent

authority on t7.OZ.}OZL and offer oflgos;e;sion has also been made to the
';;.:rt.*'= t!; r*.5 ,x*. -i- t# r k +. *i,",fiS

complainant-alron":.. 
, 
Os,o;3q*.,F.1fhi".Tor?: the said unit has been

leased out by the respon{"nl tP "*.!.1-1,*t9 qf'{! ' on2L'09 '2022' The common

issues with regard to assured return and delay possession charges are

involved in the aforesaid complaint'

(I) Assured returns

18. The complainant is seeking unpaid assured returns on monthly basis as per

memorandum of understanding [MOU) dated 15.1'2.20L2 at the rates

mentioned therein. It is pleaded that the respondent has not complied with

the terms and conditions of the said memorandum of understanding. Though

Page 25 of37
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for some time, the amount of assured returns was paid but, later on, the

respondent refused to pay the same by taking a plea that the same is not

payable in view of enactment of the Banning of Unregulated Deposit Schemes

Act, 201.9 (hereinafter referred to as the Act of Z0I9). The authority has

rejected the aforesaid objections raised by the respondent in CR/5007/2022

titled as " Gqurov Kaushik and Anr. Vs. Vatika Limited" wherein the

authority while reiterating the principle of prospective ruling, has held that

the authority can take different view from the earlier one on the basis of new

facts and law and the pronounceme:rts made by the apex court of the land and

it was held that when payment of aqsured returns is part and parcel of builder

buyer's agreement [maybe there is a clause in that document or by way of

addendum, memorandum of understanding or terms and conditions of the

allotment of a unit), then the builder is liable to pay that amount as agreed

upon and the Act of 2019 does not create a bar for payment of assured returns

even after coming into operation as the payments made in this regard are

protected as per Section 2(4)fl1(iii) of the Act of 201,9.Thus, the plea advanced

by the respondent is not sustainable in view of the aforesaid reasoning and

case cited above.

19. The money was taken by the builder as a deposit in advance against allotment

of immovable property and its possession was to be offered within a certain

period. However, in view of taking sale consideration by way of advance, the

builder promised certain amount by way of assured returns for a certain

period. So, on his failure to fulfil that commitment, the allottee has a right to

approach the authority for redressal of his grievances by way of filing a

complaint.

20. The builder is liable to pay that amount as agreed upon and can't take a plea

that it is not liable to pay the amount of assured return. Moreover, an

agreement defines the builder/buyer relationship. So, it can be said that the 
,-
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agreement for assured returns between the promoter and allotee arises out of

the same relationship and is marked by the original agreement for sale.

21. The project is already registered with the Authority vide registration bearing

no. 53 of 2019 dated 24.09.2019. The amount paid by the complainant to the

respondent-promoter is a regulated deposit accepted by the latter from the

former against the immovable property to be transferred to the allottee later.

In view of the above, the respondent is liable to pay assured return to the

complainant-allottee in terms of the memorandum of understanding dated

15.L2.20L2.

(II) Delay possession cha

22. [n the present complainlll,g_tt*r]"il1nli1,"9nd to continue with the project

and is seeking delay 
i,?1...qri?,,,,L:,r1,1,{F,u,l 

*d,},"I--.g:pect to the subject unit as

provided under thg ploy-isions.of Sqgtion 1B(]) of the Act which reads as

under:

"Section 18: - Return of amount and compensa
18(1). If the ptromoter fails to co,lltplqte or is unable to give possession of

plot, or building,an

not intend to withdraw
promoter, interest for every

month of delay, till the handing over of the possession, at such rate
as may be prescribed."

tlay, ull tne handtng over oI me possessron,

rescribej ":

23.

24.

The subject unit was aliotiea".o fiS *;f{inint vide memorandum of
{ r.i 

* '\ 
" 

: :' j.:

understanding dated, 75.L2.20\?. T}e due date of possession had to be

calculated from the date of execution of the said MOU in view of "Fortune

Infrastructure and Ors. vs. Trevor D'Lima and Ors. (72.03.2078 ' SC);

MANU/SC/L753/2078." Accordingly, the due date of possession comes out to

be 15.12.20L5.As per the said MOU, the respondent developer was under an

obligation to further lease out the unit of the complainant post completion.

Admissibility of delay possession charges at prescribed rate of interest:

The complainant is seeking delay possession charges. Proviso to Section LB

Pagel7 otzz/
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provides that where an allottee does not intend to withdraw from the project,

he shall be paid, by the promoter, interest for every month of delay, till the

handing over of possession, at such rate as may be prescribed and it has been

prescribed under Rule 15 of the Rules. ibid. Rule L5 has been reproduced as

under:

"Rule 75, Prescribed rate of interest' [Proviso to section 72,

section 78 and sub-section (4) and subsection (7) of section

1el
For the purpose of proviso to section 12; section 78; ond sub-

sections (4) and (7) of section L9, the "interest at the rate
prescribed" shall be the Statgpqnk of India highest marginal cost

of lending rate +20/0.: . .,-'..,,.

Provided that in iape the Stote Bank of lndia marginal cost of
lending rate (lvlCLR_J is nof in use, it shall be replaced by such

benchmarklending rateswhich the State Bank of lndia may fixfrom
time to time for lendi4g tq,'the,glneral public."

ZS. The legislature in its wisdom in the subordinate legislation under the Rule 15

of the Rules, ibid has determined the prescribed rate of interest. Consequently,

as per website of the State Bank of India i.e., https //sbr.co.in, the marginal

cost of lending rate [in short, MCLR) as on date i.e., 1,4.05-2025 is 9.10%.

Accordingly, the prescribed rate of interest will be marginal cost of lending

vals +2o/oi.e,, 1 1.10o/o.

26. The definition of term 'interest' as defined under Section Zlza) of the Act

provides that the rate of interest chargeable from the allottee by the promoter,

in case of default, shall be equal to the rate of interestwhich the promoter shall

be liable to pay the allottee, in case of default. The relevant section is

reproduced below:

"(za) ,,interest,, means the rates of interest payable by the

promoter or the allottee, as the case may be'

Explanation. -For the purpose of this clause-
(i) the rate of interest chargeable from the allottee by the promoter,

in case oj de\ault, shall be equal to the rate of interest which the

promotir shatl be liabte to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof

till the date the qmount or part thereof and interest thereon is
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refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;"

0n consideration of documents available on record and submissions made by

the complainant and the respondent, the authority is satisfied that the

respondent is in contravention of the provisions of the Act. The possession of

the subject unit was to be completed within a stipulated time i.e., by

1.5.12.2015.

However now, the proposition before it is as to whether the allottee who is

getting/entitled for assured return,even after expiry of due date of possession,

can claim both the assured return as well as delayed possession charges?

To answer the above proposition, it is worthwhile to consider that the assured

return is payable to the allottees on account of provisions in the BBA or an

addendum to the BBA. The assured return in this case is payable as per

"memorandum of understanding IMOUJ". The rate at which assured return

has been committed by the promoter is Rs.63 /- per sq. ft. of the super area per

month till the completion of the building which is more than reasonable in the

present circumstances. If we compare this assured return with delayed

possession charges payable under proviso to Section 1B(1J of the Act,20L6,

the assured return is much better i.e., assured return in this case is payable at

Rs.Z4,ZZO.35 /-per month till completion of the building whereas the delayed

possession charges are payable approximately Rs.Z3,165 .33 /- per month. By

way of assured return, the promoter has assured the allottee that they would

be entitled for this specific amount i.e., Rs.24,220.35/- till completion of

construction i.e., till the receipt of occupation certificate from the competent

authority (17.02.202t) and thereupon @ Rs.20,183.6251- per month.

Moreover, the interest of the allottee is protected even after the completion of

construction of the building as the assured returns are payable even after

completion of the building. The purpose of delayed possession charges after
_/
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due date of possession is served on payment of assured return after due date

of possession as the same is to safeguard the interest of the allottee as their

money is continued to be used by the promoter even after the promised due

date and in return, they are to be paid either the assured return or delayed

possession charges whichever is higher.

Accordingly, the authority decides that in cases where assured return is

reasonable and comparable with the delayed possession charges under

Section 1B and assured return is payable even after due date of possession till

the date of completion of the proiect, then the allottees shall be entitled to

assured return or delayed possession charges, whichever is higher without

prejudice to any other remedy including compensation.

On consideration of the documents available on the record and submissions

made by the parties, the complainant has sought the amount of unpaid amount

of assured return as per the M0U executed between the parties. The promoter

had agreed to pay to the complainant-allottees Rs.63/- per sq. ft. on monthly

basis from second year of execution of MOU till completion of construction of

building i.e., till the receipt of occupation certificate from the competent

authority (17.02.2021) and thereupon @ Rs.52.50/- per sq. ft. on monthly

basis till the said unit is put on lease. The said clause further provides that it

is the obligation of the respondent promoter to lease the premises. It is matter

of record that the amount of assured return was paid by the respondent

promoter till December 201"9 but later on, the respondent refused to pay the

same by taking a plea of the Banning of Unregulated Deposit Schemes Act,

20L9. But that Act of 2019 does not create a bar for payment of assured

returns even after coming into operation and the payments made in this

regard are protected as per SectionZ[J)[iii) of the above-mentioned Act.

32. Therefore, considering the facts of the present case, the respondent is

obligated to pay the amount of assured return at the agreed rate i.e., @ Rs.63/-
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per sq. ft. per month from the date the payment of assured return has not

been made i.e., fanuary 2020 till the date of completion of building i.e.,

on receipt of occupation certificate i.e., till L7.02.202L and thereafter,

Rs.52.50/- per sq. ft. per month till the date said unit is put on lease and rentals

are achieved by the allottee. Further, the said lease rentals are payable in

terms of the memorandum of understanding executed between the parties on

15.12.20L2.

33. The respondent is obligated to.R3,;,,,..t.,,f. outrtanding accrued assured return

amount till date at the aSreed.pffi.1rdl]-.i, 90 days from the date of this order

after adjustment of outstanding dues, if any, from the complainant and failing

which that amount would be payrUf. *iit interest @ 9.l[o/op.a. till the date

of actual realization.
tt 

,,I.ry Direct the resp0ndeht of the unit.
34. In the present complaint, the grievance of the complainant is that the physical

possession has not been handed over by the respondent to the complainant.

The authority observes that the respondent-promoter has obtained

occupation certificate of the said project from the competent authority on

1.7.02.2021. and offered possession for fit-outs to the complainant on

05.05.2021.

In view of the above, the respondent is obligated to handover the possession

of allotted unit to the complainant as per specifications of memorandum of

understanding entered between the parties on 1,5.1,2.201,2 as the occupation

certificate for the project has already been obtained by it from the competent

authority.

I.V Direct the respondent to waive off and not to charge any charges which are
not part of the MOU executed between them.

The Authority is of the view that the respondent shall not charge anything

from the complainant which is not part of the MOU executed between the
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parties on 05.L2 .20L2. Further, the Authority would deliberate upon all the

charges imposed by the respondent upon the complainant-allottee as under:

Page 32 of 37

Sr.
No.

Description Observation by Authority

L. Interest Free
Maintenance
Security

The undertaking to pay the above-mentioned charges was
comprehensively set out in the memorandum of
understanding executed between the parties. The said clause
is reproduced hereunder: -

Clause 4.3 of the MOU - "The Allottee shall continue to be liable
to pay maintenance deposit @ Rs.150/- per sq. ft. of super area
of the premises along with any other charges, cost fee as may be
payable by,.t!tl Atlottpe(s) as per the terms of Buyer's ogreement
and/or mdinteianfe,ggreement including but not limited to power
backup 'ng charges, etc."

of the view that the respondent is
amount from the complainant
charges with respect to IFMS

AS own in complaintbearing no.4037a

of 2079'titi&;- "Varun Gupta vt. Emaar MGF Land
Limited' decided on L2.08.2021.. However, the authority
directs that the :Promoter must always keep the amount
cpllected under this head,.iE a'separate bank account and shall

,,maintain that,account regularly,in , very transparent manner.
If Any hllottee,bf tlie project rbguires the promoter to give the
dg,faili, reiiarding the av.ailabitity of IFMS amount and the
intbiesf aicr*+d"+hereon, the promoter must provide details
to the allotteg, lt is. further clarified that out of this IFMS/IBMS,
no amriUht oara,be spent by the promoter for the expenditure
it is liableto.incur to discharge its liability and obligations as
+er.,tho pF,bvjsions of Segtion t4 of the Act.

2. Power Back-up
Charges (PBC)

iithe ufldehtaltin$t pay the ebove-mentioned charges was
.comprehensiyely set out in the memorandum of
understanding execu'ted between the parties. The said clause
is reproduced hereunder: -

Clause 4.3 of the MOU - "The Allottee shall continue to be liable to
pay maintenance deposit @ Rs.150/- per sq. ft. of super orea of the
premises along with any other charges, costfee as may be payable by
the Allottee(s) as per the terms of Buyer's agreement and/or
maintenance qgreement including but not limited to power backup
charges, air conditioning charges, etc,"

The Authority is of the view that the complainant had agreed
to pay the cost of power backup charges over and above the
basic sale price. Accordingly, the respondent is justified in
charging the same from the complainant.
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3. Electrical
Connection
Charges

Annexure C of the lease deed specifies the "Lessor's scope of
work" which mentions as under:-

"E!.sctrkgl-
5. Separate energy meter with DHBVN for normal electricity will be

provided by the Lessors.

The Authority is of the view that there is no doubt that all these
charges are payable to various departments for obtaining
service connections from the concerned departments
including security deposit for sanction and release of such
connections in the name of the allottee and are payable by the
allottee. Moreover, this issue has also already been dealt with
by the authprifiy in complaint bearing no. 4037 of 2079
titled as |Vowrnt,Gupta Vs, Emaar MGF Land Limited"
decidedr.o$;rfl'85p,8.2021, wherein it was held that these
connectiop$lrtt#p.bti"d on behalf of the allottee and allottee
has to mri*gitdil#.U-nt to the concerned department on actual
basis. In casErinstead,of paying individually for the unit if the
.p-'Uildei" hh$;;,paid cbmposite payment in respect of the
abovesaid eo,1ne'ctibns including security deposit provided to
the'unitil-,then,tHo promo-ters will be entitled to recover the
actual chargeS paid to the concerned department from the
allottee on pro-rata basis i,e. depending upon the area of the
flat allotted to,the complainant viz- i-viz the total area of the
particular,r. project. The complainant/allottee will also be
ehtitled to get proof of all sueh payment to the concerned
department along with a computation proportionate to the
allotted .uni! before making payment under the aforesaid
head.

4. Air Conditioning
Charges (ACC)

The iindeita.$itlg, to 'pay the above-mentioned charges was
comprehensively, ,,, set. out in the memorandum of

Clause.4.Q of tDe,ltOU .- ",The,Allo-ltee shall continue to be liable to
pgy mai,lttenol'pe,,fle,posit @ Rs.150/- per sq. ft. of super area of the
p'remiseis alaig with any other charges, costfee as may be payable by

the Allottee(s) as per the terms of Buyer's agreement and/or
maintenance ogreement including but not limited to power backup
charges, air conditioning chorges, etc,"

However, Annexure C of the lease deed specifies the "Lessor's
scope of work" which mentions as under:
"HVAC

7. The Lessee will do install own HVAC system inside the Leosed
Premises at its cost as per our specification and Drawing."

The Authority is of the view that the said undertaking set out
in the MOU dated 15.72.20t5 was superseded by execution of
lease deed between the respondent and lessee on2L.09.2022.
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Therefore, the respondent is not justified in charging the same
from the complainant.

5. Administrative
Charges

This issue has also already been dealt with by the authority in
complaint bearing no. 4031 of 2079 titled as "Vorun Gupta
Vs. Emaar MGF Land Limited' decided on L2.08.202L,
wherein it was held that administrative charges of upto
Rs.15000/- can be charged bythe promoter-developer for any
such expenses which it may have incurred for facilitating the
said transfer as has been fixed by the DTP office in this regard
vide circular dated 02.04.2078.

6. Fit out charges

#&

The undertaking to pay the above-mentioned charges was
comprehensively set out in the memorandum of
understanding executed between the parties. The said clause
is rep reunder: -

'ijtit,tn, request of the lessee, may provide the lease

.fgqpr:along with the fit outs, i.e. fittings and fixtures,

thst the same shall be fully reimbursed by it
'er withaut any delay or demor. The hire

shall initially be borne by the developer
prior consent of the alottee(s) and the

lessee for such fitting and fixtures
Allottee."

fh. Arthorityis'Qf the view that the complainant had agreed
to pay the fit-otit charges,,to the respondent-developer.
Accordingly, the rispondent is iustified in charging the same
from the complainant.

7. Property Tax and
Applicable
GST/Taxes

i{,,: ' 
j""" v*!

6xecuted'between the parties. The said clause

,, statutory or municipel, retes,
leviable now or in the future,

of the Allottee from the date
fimbolic, actual, physical or

"4.5 Allottee shall also be liable to pay any other Government
levies/taxes/duty/cess/Service Tox etc. that may be leviable

/ Ievied by the Competent Authority with respect to Premises /
Complex on proportionate basis."

The Authority is of the view that the complainant had agreed
to pay the property tax and GST to the respondent-developer.
Accordingly, the respondent is justified in charging the same
from the complainant.

The undertaking

B. Stamp Duty The undertaking to pay
comprehensively set
understandins executed

the above-mentioned charges was
out in the memorandum of

between the parties. The said clause
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is reproduced hereunder:

"4.2 The stamp Duty charges,legal costs and other charges related to
registration, etc. of this MoIl shall be exclusively borne by the
Allottee."

The Authority is of the view that though stamp duty charges
are payable by the complainant-allottee, however, the said
charges are payable at the time of execution of conveyance
deed by the respondent promoter in favour oi the
complainant-allottee as per norms of the State government.
Therefore, the respondent is obligated to charge stamp duty
from the complainant only at the time of execution of

Brokerage
Charges

l€rves that all these charges were not agreed

iij,the complainant-allottee as per the
rstanding executed between the parties
ingly, the respondent is not justified in

complainant.
Lease
registration
charges sponqenranq Keuanc

rvices Limited. The co
rty to the said lease

),PrOiects and Property Management
nplainAnt is neither a signatory nor a
deed. Furthermore, there exists no
tWeen the complainant and the
any obligation on the complainant to

view that the lease deed
ted exclusively between the

In the absence of such a
respondent is not justified in

the complainant.
13. Bulk Electricity

charges
charges" denotes the expenditure
r for obtaining a single-point

up housing or commercial
subsequently distributed to
n the said development.

The Aufh'oriry is of the view that the promoter bears the
primary obligation to make payment of such charges to the
electricity distribution company, herein Dakshin Haryana Bijli
Vitran Nigam (DHBVN), in respect of the bulk connection.
While the promoter is entitled to recover these charges from
the allottees, such recovery must strictly conform to the
regulations framed by the Haryana Electricity Regulatory
Commission (HERC) and must be duly incorporated in the
agreement executed between the parties. In the absence of
such express stipulation, unilateral imposition of these
charges upon the complainant-allottee would be untenable.

Therefore, in peculiar facts and circumstances of this case,
these charges were not agreed to be paid by the complainant-

/
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10.
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allottee as per the Memorandum of Understanding executed
between the parties on 15.12.20t2. the respondent is not

stified in recovering the said charges from the complainant.

I.VI Directthe respondentto paylitigation charges amountingto Rs.SS,ooo / -
37. The complainant is seeking above mentioned relief w.r.t. compensation and

litigation expenses. Hon'ble Supreme Court of India in civil appeal nos. 6745-

6749 of 2021, titled as M/s Newtech Promoters and Developers Pvt. Ltd. V/s

Stote of Up & Ors. (supra), has held that an allottee is entitled to claim

directions under Section 37 of the Act to ensure compliance of obligations cast

upon the promoter as per the function entrusted to the authority under

Section 3a(l:

date of completion of building i.e., on receipt of occupation certificate

i.e., till 1,7.02.2021 and thereafter, Rs.52.50/- per sq. ft. per month till

the date said unit is put on lease and rentals are achieved by the allottee.

Further, the said lease rentals are payable in terms of the memorandum

of understanding executed between the parties on L5.1,2.2012.

II. The respondent is directed to pay the outstanding accrued assured

return amount till date at the agreed rate within 90 days from the date 
.,
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mentioned in Secti on 72.

The adj udicating officer

in respect of com

Directions of the authority
38. Hence, the authori*,,.hereby

';1 i l,,..'rr;,i,

utisdictiOn.to deal with the complaints

rihnd issues the following
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of this order after adjustment of outstanding dues, if any, from the
complainant and failing which that amount would be payable with
interest @ 9.1,0o/o p.a. till the date of actual realization.

The respondent is obligated to handover the possession of allotted unit
to the complainant as per specifications of memorandum of
understanding entered between the parties on 15.12.201,2.

The respondent shall not charge anything from the complainant which
is not part of the Mou executed between the parties on os.1.z.zorz and

-' illilri'lili
in terms of para 36 of this order

Complaint stands disposed of.

File be consigned to

Dated: L4.O5.2OZ (Ashok )
M

Haryana Estate
Regulatory Authority,

Gurugram

39.

40.
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