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2 GURUGRAM Comiplaint No. 1974 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no: 1974 of 2023
Date of Filing: 02.05.2023
Date of First Hearing:  26.09.2023
Date of decision: 14.05.2025
Neetl Singh
Resident of E-61, Anuvijay Township, Sompiinant
Radhapuram Taluk, Tlrunelvﬂh Ruual, Ta[nﬂ
Nadu- 627120 4 r%"!‘." p
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M/s VSR Infratech Private 14m1lﬂd
Registered address: ~A:24,. Hill  View.
Apartments, Vasant Vihar, New Delh}-
110057

Corporate address; 'Flut No. 14 Ground
Floor, Sector-44, Industrial Area, Gurugram-

122003 Respondent

CORAM: y L &

Shri Ashok Sangwan =GV 5 Member

Appearance:

Mr. Samarth Kapoor (Advocate) Complainant

Ms. Shriya Takkar (Advocate) Respondent
ORDER

. The present complaint has been filed by the complainant/allottee under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of Section
11(4)(a) of the Act wherein it is inter alia prescribed that the promater shall

be responsible for all obligations, responsibilities and functions as provided
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under the provision of the Act or the rules and regulations made there under

or to the allottee as per the memorandum of understanding executed inter se.
Project and unit related details.

2. The particulars of the project, the details of sale consideration, the amount
paid by the complainants, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

Sr. | Particulars Details
No.
1. | Name of the project “114 Avenue”, Sector 114, Gurugram
2. | Nature of the project /| Commercial Project
3. |DTCP license no. and[72'0f2011 dated 27.07.2011 valid up to
validity status W M‘EUH
4. | RERA Regib‘teredf :mt* ;ﬁqgjst&
registered P4 d' g %3111" 2@1_19 dated 24.09.2019 Valid till
s G
(> / "W’r %ﬁﬁgﬁuﬁmd 30.09.2019 Valid till
s _ 31182020 1
5. | Unit no. k. | W52 on Lower E?ruund Aoor (LGF)
-. , | (Page 35 of complaine)
6. | Unit area admeasuring | I%-H&Sm &upe]rﬂrea]
s N int
7. [MOUdated . o 15, = 2012
T E ﬂ 7k niéﬁmp!alnt]

8. | Due date of delivery of[15:12.2015
Possession [Calculated to Be 3 years from the date of

- Fﬁ%ﬁﬂ&@ﬁ‘ﬂ%zﬂ‘
9, | Assured Returns Clause | Article 3 of MOU

» *"F 1l -E.lltp npﬁce‘qf offer of possession is issued,

./ o Dﬂ&?ﬂ -shall pay to the Allottee an Assured

Return in the ﬁ:]‘.‘awmg manner:

a. For the first year, at the rate of Rs 31.50
(Rupees Thirty-one and Fifty paisa) per sq. ft. of
super area of premises per month.

b. Second year onwards, after the receipt of entire
Total premium, at the rate of the 63/- (Rupees
Sixty-Three only) per sq. ft of super area of
premises per month. It is further clarified that
in case the Allottees foil to pay the balance
amount as stipuloted herein, the Developer
shall have the right to concel the
allotment/terminate  this  MOU. In_ the
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eventuality this MOU and the allotment stands
terminated, the Company shall return the
amount without any interest, received from the
Allottee towards Total Premium to the Allottes
after adjusting the expenses made in this
respect.

¢ After completion of construction, tll tenant is
inducted possession is delivered to tenant and
the lease commences and rental is received by
the allattee from the tenant, the developer shall
pay to the allottee(s) an Assured return @ Hs
52.50/- (Rupees Fifty-Two and Fifty Paisa only)
per sq. ft. of super area of premises per month,
_|Fhe, assured return shall be subject to tax
5 M@n at source, which shall be payable on or
1 {‘béfare 7 day of every English Calendar month.”
ik per MOU, at Page 39 of complaint)
104 Builder Buyer ﬁgreemeﬁt” Not ted
11/} Basic sale cunsrdmmﬂ ‘Rs.24,220 B/-
{As per page no. 37 of complaint)
12| Amount palif E,y the-n- 5.2 [H 361/
complainant = {As per andn‘rgﬁﬁmnf termination letter sent by
ol | .respdndent at page 78 of reply and agreed to by
| ré eh{lnpaﬂ%,ﬂv of its pleadings at page 2 of
reply) I
13 Assured Returrns paid h;_rl Rs. 12, ,_gay.;
respondent  'to ws;kh& (As alleged by vespondent at page 76 of reply, to
complainant e clari omplainant)
December, 2019 '-L.’__-r. REV
14} Occupation Certificate 17.02.2
- ﬂ. 353&;’24]19 decided on
a rﬂjen:l
15, Offer of Possession . ﬂﬁ H.S.EE -
L= Jix 1 (Page 4%%ﬁlﬂnt and page 74 of reply)
16/ Intimation of Cancellation | 1{] 02.2022
(Page 77 of reply)
17| Reply to intimation of | Letter dated 07.03.2022, 12.05.2022,

cancellation by | 27.06.2022, 27.03.2023
complainant (Page 55, 58, 61 and 119 of complaint)
18| E-mail by respondent to | 03.05.2022, 27.09.2022
clear the outstanding | (Page 57 and 64 of complaint)
amount due
19) Demand Letter dated 05.12.2022- Bulk Electricity and MCG tax

amounting to Rs, 1,.83,411/-
(Page 69 of complaint}

Page 3 of 37
v




== GURUGRAM

b)

HARERA

Complaint No. 1974 of 2023

18.03.2023- Fit out charges amounting to
Rs. 3,31,165/-
(Page B1 of reply)

20| Lease Deed 21.09.2022

(Taken from Stamp paper at page 71 of
complaint)

Facts of the complaint:

. The complainants have made the following submissions by way of filing the

present complaint: -
That in the year 2012, the respondent launched the project “114 AVENUE" at

Sector-114, Gurugram. The respundent had represented to the complainant
that the respondent is very ethical |

of commercial project and in Eal";"_ 1 ymplainant would invest in the project
of respondent then I'Espﬂﬂ.ﬂﬂnf #_a:uﬂd Qeﬁqpr the possession of proposed

'n..ﬁ

commercial unit on tﬁé’ﬁy\‘ﬁ? icliveey \ﬁ@‘}{er the best quality assured
by the respondent. Th&réspund&ntshﬂmd the ] rochures and advertisement
material of the said{ p,rcdl}ct l;r‘ﬂ:&mmplainanﬁ @ﬁen by the respondent and
assured that the alh:ﬂ;mant letter and builder buyer agreement for the said
project would be issued. tﬂl;he cﬂmplalfmn}wﬁhlﬁfune week of booking to be
made by the cnmplmniu;. Tl't Eo{n ant, while relying on the
representations and warrantM»ﬁﬁeﬂspundent and believing those to be
true had agreed to tlgp ﬂr:};ﬁnﬁal ﬁf&%ﬁpﬁt@mﬁ‘m book the commercial unit
in the project of respmgdent., o~

That the complainant hunkmf -’éll_cgd'mnfﬂrﬂldi hl ‘Mo. H-52 located on lower
ground floor, having super area of 384.45 sq. ft. in the said project for a basic

sale consideration of Rs.24,22,035/-. The respondent has not yet executed
buyer's agreement with the complainant even after repeated requests made
by the complainant.

That, on 15.12.2012, the respondent had executed a Memorandum of
Understanding (Moll) in favor of the complainant. The complainant has
already paid the full and final payment of Rs. 25, 04,361 /- to the respondent
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against the total sale consideration of Rs,24,22,035/- and as per Article - 3 of
the MOU, the complainant has chosen the assured return plan.

d) That, as per the Moll the respondent was obligated to and undertook to pay
the assured return to the complainant “Till the notice for offer of possession
is issued, the developer shall pay to the allottee an assured return at the rate
of Rs.63 /- per sq. [t. of super area of the premises per month." The respondent
was paying assured returns on time till March 2017, Thereafter, the

respondent became very irregular in payment and paid the assured returns to

The following L’haggéés have
various letters as m;@ﬁnﬂtﬁbe

Sr. | Description '\j b %
No. %
1. Interest Fh:;‘

1 Maintenance Security %
. Power Back-up

Charges (PBC) ~

3, | Electrical Co on | 28834 | entioned in MOU
Charges

4. | Air Conditioning ?EB'EID;' Fgra;ﬂ_&?‘{& page MNo.10 and para-No.6.3
Charges (ACC) ' ' [t 11 of the MOU, which inter-alia |

provides and says that AIR Conditioning
Charges [ACC) are applicable after buyer's
agreement, which is not vet executed by the
developer even though the premise is already
leased out, hence it is not a part of MOU.
Also, kindly refer the Annexure C of
agreement between M/S VSR & M /5 Reliance
Projects & Property Management Scrvices
Limited on page no 44.

Under the heading HVAC: |
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“The Lessee will do install own HVAC system
inside the leased premises at its cost as per
our specification & drawing.”

Hence, alr conditioning charges should be
removed from possession demand
5. Administrative 15,000 | Not mentioned in MOU
Charges
6. Advance Maintenance | 83,041 | Not mentioned in MOU.
Charges for 18 months S
7. CGST@ 9% on SN 2to | 23,183 | To be re-calculated for SN 2 only.
B
8. SGST & 9% on SN 2to | 23,183 | To be re-calculated for SN 2 Only
i
9, Stamp Duty and|1,73.8941Will be pald directly by allottee to
registration Charges | (.| 5 | Reglstration office at the time of registration

(59%,/6%/7% of BSP
plus 15,000/-) \aich LS
10. | Property tax charges |~194 = property is not registered yet. If at all
levied by Gurugra;m + 00 bithese chacges have to be pald before the

Development /| o7 ‘registration

Authority f!-'luﬁﬂiay b =ctly
Corporation G oo | court is requested to check the legality for
till the date of 0> | dem;_rﬁ“ﬂd impose suitable penalty an
| § = ~ B
11. | Property tax charges | 6,4
levied by Gurugram

& L

not registered yet. If at all
arges | to be pald before the

Development " i ; ﬂgfpmperty the allottee will pay
Authority /Munieipal \_‘_!:_ I qﬂ‘nmmedauthurlties “The court is
Corporation Gurugram 4 o = {Tequésted’ to check the legality for such
from the date of OC F‘E ’4 = # and impose suitable penalty on

1Z. | Electricity co
| charges with G

g) That, it is pertinent tﬂrmqnti

at e Schedule - 3 Payment Plan
as mentioned at paﬁe No.14 ﬂi éln it ;‘ﬁtrientmned that the Interest
Free Maintenance Security [iFME] and power back-up charge only are to be
paid by the allottees and whereas other charges, as mentioned at Serial No.3,
4,5, 6 and 12 are not the part of MOU, hence, cannot be demanded, as those
were never agreed upon between the parties. The charges as mentioned at
Serial no. 9, 10 and 11 shall be paid by the allottee directly to the State
Government concerned authorities.
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h) That the complainant kept requesting the respondent and had left no stone

k]

unturned to make the rich to the desk of the respondent including but not
limited to personal approach, e-mail, registered letters, etc. for getting assured
returns but nothing fell on deaf ears of the respondent.

That the complainant wrote an e-mail to the respondent with a request to
convene a meeting at the corporate office of the respondent on 13.03.2023
afternoon; vide which the respondent was requested to remove the charges,
from the possession demand, which are not part of the MOU. Last meeting was
held at the corporate office nf ;%i ;'e;sj:lnndent on 22.03.2023, in which

following charges were additionally Hﬂmanded by the respondent without
issuing any signed docu m-mf 1| ¥ k4

sr, Description 1
No. : |
5 Reliance Civil '2,26,825 MNot Ment rg‘i in MOU. However, the |
Work with | I.?ri!i‘l"YJ % nﬂlﬁnqant mot made [t clear that how
18% |‘*;]: * hmuch amount"has been incurred by the
m | . | respo nqq.-ﬁt[ oving the fit outs such at

fi

s. Thedemand in this regard
pondent is out and out {llegal

pay the above said pnnamg’hs@&d geruﬁh ;mm,mt of Rs.11, 50 4154; at the
earliest as [}nssihle 50 that the cnz;ﬁalnant l'l'lElj? clear all the dues of the
respondent or ﬂﬂlet"wiﬁﬁm atﬂl}sttﬁiﬁs‘ﬁl’ij;u‘nfp]ainant of Rs.1,21,179/- inthe
assured returns of Rs.11, 50,464 /- and to pay the remaining amount of the
assured returns to the complainant to the tune of Rs.10, 29,285/-,

That, in backdrop, it is submitted that through a letter dated 10.02.202Z, the
respondent illegally, unlawfully and arbitrarily has issued a cancellation letter
dated 10.02.2022, whereby the unit of the complainant alleged to have been
cancelled by the respondent.
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That, upon receipt of the cancellation letter, the complainant approached the
respondent with a request to revoke the cancellation letter being null, void,
ab-initio, no nest in the eyes of law and all this was conveyed by the
complainant to the respondent through a letter dated 07.03.2022, On receipt
of the letter dated 07.03.2022, the respondent had admitted his fault, whereby
assured the complainant that this letter of cancellation was served upon
complainant mistakenly and further assured the complainant that her unit has
not yet been cancelled by the respundent. The complainant again requested
,: ns amount of Rs.10,29,285/-, which
/son account of IFMS and PBC and also
to handover the p-nssessmn i}f I'Iél"’ unit ing no. H-52 at the earliest, on
which the respnnden}aﬁwrﬁdﬁwmﬂiﬁﬂqm to handover the possession of

| e N -‘_".L

the unit as soon as pﬁﬁs\l’&b{& M \ *

the respondent to pay her assure :

excludes the deduction of Rs.1,2 i

m} That, on 03.05, EEE? ﬂig respﬂr;denzl‘ sn[nl' -an &-lﬂa to the complainant vide

which the reapﬂ-ndégﬁ hal:l aE:‘-umd the J:nmp]d’{ﬂa that her assured returns
shall be paid to her Eﬂgﬂtﬂgﬂl& pﬂrioﬁ nf‘g;ﬁmnﬁ'ls (COVID exemption as per

RERA guidelines). Upﬂh ' #Mﬂa}gﬂ' 03.05.2022, the complainant

requested the respondent th"raughh;ﬁefﬂﬁted 12.05.2022, to share the copy
of guidelines of RERA I‘isuéﬁ lrﬁ&‘%a&l, tugeﬂmpﬁnn /dispensing /excluding
the period of 9 mnnths of {II.T'JID ingr assured returns Through the letter
dated 12.05.2022, the mspﬁnd&:h't Was” rﬂaﬂ& aware of the fact that the
respondent was silent with regard to the assured return in the letter dated
03.05.2022. Through the letter dated 12.05.2022, the respondent was
requested to pay the interest also to the complainant as per the SBI Lending

rates or the interest rate charged by the respondent from the allottees on late

payment of instalment and the respondent.
That, on 27.09.2022, the respondent wrote a letter to the complainant, vide

which the complainant was intimated that the respondent has processes to
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lease out the said floor, demanded an amount of Rs.80,284/- from the
complainant on account of property tax charges, bulk electricity connection
charges with GST, etc.

That, thereafter, the complainant wrote an e-mail dated 09.10.2022, to the
respondent, vide which the respondent was called upon to provide the full
form of OC and date of OC along with electricity connection charges are
already Included in the "Possession Demand” what is the reason for repeating

demand and also the complainant requested the respondent to send the final

list of dues after adjusting l:he %ﬁm returns payment and waiver of
contingency. ?'

.I

That, in reply to the said e- ;J? ﬂ&":ed ’ ['.' 2022, the respondent replied
through e-mail dated }ﬂ,‘l‘.ﬂ?ﬂ%ﬂ ﬁh “'f:" ot ,ﬁg told to the complainant that
the Bulk Elecmﬁeaﬁegi:harges eretafen fio r*:e.‘-ﬁr Load for 33 KVA from the

s
Substation to the p peﬂ:y Itish ?ﬁarged dﬁ%ﬂ' Clause No.5 and 8 of BBA
executed between It iﬁ pt!‘;!tmenﬁ:te me&me I;eri! that so far, as on the date

of filing of this com p?‘ﬁq& m{BEﬂ he,s bhengxecﬂ!;ed by the respondent except

Memorandum of Underﬂa\_

: ? E 2 Gﬂv
That, on 05.12.2022, the resﬁlmdhm letter to the complainant, vide
which the respend&:ﬁedﬁer@ en@ou& of Rs.1,83,411/- from the

complainant after I:rifurceﬁng asgﬁl‘l 12763' along-with Rs.54,439/- as bulk

electricity and Rs. Eﬁ,ﬂ‘-iﬁj ai H(':lé fax | |e._"315,;‘9:;,411 /- is balance amount
towards the possession due.

That, despite umpteen efforts made by the complainant, the respondent,
however, finally shared an undated lease deed, shared on 20.03.2023, with the
complainant stating that they have entered into a lease deed with “Reliance

Smart”, in which it has been told by the respondent that the lease deed is
commenced w.e.f. 01.09.2022.
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s} That, as per the MOU, the respondent was required to handover the

t)

possession of the said unit to the complainant till 15.09.2015, in terms of the
judgment dated 09.02.2021 passed by this Hon'ble Real Estate Regulatory
Authority in the complaint No. RERA-GRG-1506 of 2019, titled as "Deepti
Bhardwaj & Another Vs. VSR Infratech”. In this judgment, the Hon'ble
Authority has laid down that “The start date of construction, as admitted by
the counsel for the promoter, was of 15.03.2012 and the agreement has
not been executed between parties calculated from the date of

construction, so the final date u}' Wﬁlﬂ is 15.09.2015." It was also laid
down by the Hon'ble Authuﬁl;g* B:ai* “The promoter shall not charge
anything from the Eump!uinh}m umTchis not the part of MOU and the
promoter shall pay dﬁi’m'ed p.mémmeﬁm at the prescribed rate from
the due date nfpme,m;n till handing ﬂventﬁg possession”.

That the cause of at:th:n accruediqhv?uﬁﬂf tlie m}nplamant and against the
respondent when Cﬂmﬂﬂfnﬂm had buﬂkeﬂ the ;;iiﬂ unit, and it further arose
when Respondent fE\i!B;i Ji,'magliiul:'tl!l:l tn dELWEr 1‘.[1E- said Unit The cause of
action is continuing and 15 ﬂtﬂbﬂhﬁiﬂfﬂgmﬂa‘y -to-day basis.

i""'\_rl' 'a-'

Relief sought by the mmplﬂm

The complainant hag squgl;ﬂnlltﬁg:ng relief(s) -
I. Direct the respuﬁ&ent,tn}af agsured returns tﬂ: the complainant.
Il Direct the respondent to pay dEIa}rEd pnssessmn charges from the due date
of possession, i.e., 15.ﬂ9 2015.11 —,

11, Direct the respondent to pay ‘interest @ 18% p.a. on amount of Rs.
25,04,361/- paid by the complainant to respondent against the sale
consideration.

IV. Direct the respondent to handover the possession of the unit.

V. Direct the respondent to waive off and not to charge any charges which are
not part of the MOU executed between them.

V1. Direct the respondent to pay litigation charges amounting to Rs. 55,000/-.

On the date of hearing, the authority explained to the respondent /promoter
about the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the Act to plead guilty or not to plead guilty.
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Reply by the respondent.

6. The respondent contested the complaint on the following grounds vide its
reply dated 22.12,2023: -

a) That the complainant made an application for provisional allotment of a retail
unit bearing no. H-52 having a tentative super area of 384.45 sqg. ft located on
the lower ground floor in the project developed by the respondent known as
"114 Avenue”, Sector-114, Gurugram vide an application form.

b)That pursuant to the application for the allotment of unit by the complainant,

the parties executed a Mol dated 15. 12. EﬂlE thereby agreeing to the detailed
terms and conditions in Heu -::‘E_th'? lot

ment. That respondent agreed to pay
an assured return at the rate o - per sq. ft. of the super area for the
first year; from the secand .yéang![t'lﬁ rate of Rs.63/- per sq. ft. of the super
area; and thereafter E‘&ﬁ 2.5 l]f— EF““L ﬁ. a&gr‘mmp]ehnn of construction, till
tenant is inducted pia@e:smn is de‘lnre ed to %qn‘int and the lease commences
shall pay to the allulgmﬂ an ESE‘EEI‘EH # : n @ Rszi’izﬁhf per sq. ft. of super area
of premises per month. The tu’m pialnﬂnt acﬂurﬁtngly entered into an MOU

dated 15.12.2012 with I:!!m mspnndmtﬂetm'mtnlng all the rights and liabilities
) "'Ir... | _ lll
.-i- \" .i

. -/ &_ I‘?.!_."-'-,
¢} That as per the MoU, the pnce . of thie tnit for an area admeasuring 384.45 sq.

ft. was Rs.24.22 ﬂﬁfﬁe#g& &EEGI‘%'ED%EQ Interest Free Maintenance

Security (IFMS), ElEJEtHC.It}" Connection Charges, Power Back up charges, Air
Conditioning Charges; service tax and such uthErJlEWESKEESSNAT as may be

of the parties.

imposed by the any statutory authority and subject to the increase and
decrease in the super area of the unit.

d) That the complainant has made payment of Rs.25,04,361 /- including service
tax to the respondent till date. However, in addition to the above additional
cost the complainant is also supposed to make other payments in the nature
of EDC, 1DC, Interest Free Maintenance Security (IFMS), Electricity Connection

Charges, Power Back up charges, Air Conditioning Charges, service tax and
Page 11 of 37
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such other levies/cess/VAT as per the demands raised by the respondent in
accordance with the MOU executed between the parties. Further, as per the
payment plan attached as Schedule-3 to the MOU, the complainant was liable
to make a payment towards Service Tax, IFMS @ Rs.150/- per sq. ft., power
backup charges, stamp duty, registration, and other charges at the time of offer
of possession. The total amount paid by the complainants till date stands to be
Rs.25,04,361/-. That an amount of Rs.6,11,406 /- plus interest due and payable
on the offer of possession is still pending at the end of the complainant,

&) That there was no time limit pm@d Ainder the Mol for handing over the

il

possession of the unit and furt ': I g over the physical possession of the

unit was also not the EEEEBI‘:E_,?S t]!u; r.mjt ﬁ?‘:ﬁ,tu be leased out. Thus, time was
not the essence of themﬂrﬂﬁuf[ ! thr.-. pnssessmn however, it was
mutually agreed upnjn,ﬁa‘l the mmﬂmuﬂnt [ﬂiﬂ;}ﬂ entitled to the benefit of
assured returns as rli 9.{‘, E fall. Si?chlém unit of the complainant
was cancelled therefor tha comp aidant cannot be held entitled for the

| /&)
assured return or anj ul;hﬁr I‘Eﬂ&E rm[;aﬂs ! ,'} -

That the respondent was Ept]underjﬂ%\?b]\l gation to handover the physical
possession of the unit to m\‘tt}mphamm as the complainant had authorized
the respondent to dir&gljr .{?séuﬁt @.a u&iﬂ:n tﬁ; intending lessee. It is also

pertinent to mention that in ab i”niﬂn 'E}m unit was l:‘11It1l:l:lz1ri to the complainant

for the leasing purposes only Brllrl it was niever an understanding between the
parties to handover the physical possession of the Unit,

g) That as per the terms of the MOU, it was also agreed that the respondent will

pay an assured return at the rate of Rs.31.50/- per sq. ft. of the super area for
the first year; from the second year at the rate of Rs.63 /- per sq. ft. of the super
area; and thereafter Rs.52.50/- per sq. fu after completion of construction, tll
tenant is inducted possession is delivered to tenant and the lease commences
shall pay to the allottee(s) an Assured Return @ Rs.52.50 /- per sq. ft. of super
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area of premises per month. However, the payment of assured return was
subject to the force majeure clause as provided under Clause 6.1 of the MOU
and other clauses of the MOU. It is submitted that an amount of Rs.12,46,939/-
has been paid by the respondent as assured return to the complainant.

h)That the complainant had miserably failed to make the payment of the
outstanding dues, that are due and payable on the offer of possession of the
unit in question despite repeated reminders and opportunities, therefore the

respondent was constrained to issue the termination/cancellation letter vide

i&@q‘ﬁ 10.02.2022. The complainant had
1 tion of the unit by assuring to make
the payment of the nuutwf ng' dqﬁand‘. take the possession of the unit in
question, and the cumgw:ﬁ’;:&% ":ﬁi:ﬁiﬂnged the cancellation of the
allotment. That 51n5:e Hle unlth?tﬁe i:umﬁlglt;hagt had not challenged the
cancellation and 5EH1;; %s not hgm:: I‘E‘d’DkEl:l thEI'E?JI‘E there is no privity of
contract between th;e;umplﬂnant ﬁhﬁd spﬂnémh

i) That since the prujaii‘iﬁ aquady com !Etﬁgr:m'ﬁ,a/s the complainant had not
paid the outstanding Eues rsﬂ?e*fﬁ?_ﬁﬂtellatiun of the unit was not
revoked till date, furth-er tﬁ'&ﬁﬂpﬂlﬁd{"nt has leased out the unit of the
complainant to l;hei ei _}rtﬁ‘-\fy Management Services
Limited and therefnre in I:'he 1g§r%?_t _ﬂ'e ove menl:mned fact that the unit is
been leased out, the.complainant uaﬂptr'rhe glﬁﬂteﬂﬁle physical possession of
the unit. Accordingly, the respondent again issued the demand letter for the
fit-out charges, vide demand letter dated 18.03.2023.

Intimation of Termination ‘Iﬂﬂ-ﬂ

approached the respondent fo

j} That the legislature passed a legislation titled as "The Banning of Unregulated
Deposit Schemes Act, 2019’ (hereinafter referred to as "BUDS Act”), with the
aim and objective to provide for a comprehensive mechanism to ban the
unregulated deposit schemes, other than deposits taken in the ordinary
course of business, and to protect the interest of depositors and for matters
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connected therewith or incidental thereto, With the enactment of the BUDS
Act, the investment return plan/assured return/assured rental linked fell
within the ambit of “deposit” and “Unregulated Deposit Scheme” under the
BUDS Act. Thus, in pursuant to the provisions of Section 3 of the BUDS Act, all
the "Unregulated Deposit Schemes” were barred and all the deposit takers
including the Respondent dealing in “Unregulated Deposit Schemes” were
stopped from operating such schemes. It is further submitted that in terms of
Clause 6.10 of the MOU and all SU,EI'I _provisions of the said MOU were void,
illegal and unenforceable undﬂr E EUDS Act. In view of the above, the

respondent is under no u%&sy the assured returns to the
complainant. 2% | AYIR

+ "{""l oy .II L i'{_ »
k) That it is submitted 7,&" ﬁ?ﬁﬁ%ﬁﬁm@

v/ o 1
miserably affected dge 'to force mmﬁure :

enumerated herein E,lcénr

a. The unknown to mﬂdﬁgdm ﬁl
Karol Bagh, New Delh -
'nl e

unauthorized individy
to be built. This en:rna

obts se, and all the reguisite sanctions,
approval of building plan, el’c., [he aforesaid individual, filed a civil suit before the

Gurgaon District Co d obtained r upgn the construction over the suit

land in one corner o he e d start construction over the said

suit land, to the m§ Q&p oject %ﬁ %ﬂ re-planned and the building

plans had to be revised 50 as tq;xcj% roached land as the litigation had become
a prolonged one. ,'i_. D‘;)pfcﬂeﬂ was substantially delayed (for
approximately 4 years) 'i-'ﬂhimt ml*fahlt af the respondent.

b. That the project was launched in 2010 and is right on the Dwarka expressway, which
was supposed to be completed by the State of Haryana by the end of 201Z. The
connectivity of Dwarka expressway was promised by the State Government to be
completed in 2012. The only approach road to the project in this Dwarka Expressway is
likely to take another year or so. There being no approach road available it was initially
not possible to make the heavy trucks carrying construction material to the project site
and after a great difficulty and getting some kacha paths developed, materials could be
supplied for the project which took a lot of extra time. Even now the Govt has not
developed and completed the basic infrastructure, despite the fact that EDC/IDC were
both deposited with the State Government on time. The Dwarka Expressway was earlier
scheduled to be completed by the year 2012 by the State Government of Haryana, but it
later failed to develop the said road. In the year 2017, NHAI (National Highway Authority
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of India) joined to complete the Dwarka Expressway, but again both the State
Government as well as NHAI missed the deadlines, and still the Expressway is
incomplete. That in this view of the facts and circumstances as detailed above the
Hespondent/ Developer can by no means be expected to complete a project which does
not even have an approach road to be constructed by the State. Thus, the Respondent
cannot be held accountable for the delay in the project and the State of Haryana and
NHAI, are responsible, hence answerable for the delay in completing the Dwarka
expressway, which in turn has caused the delay of the present project. That non-
completion of the Dwarka expressway which in turn affected and hampered the

completion of the project in question was beyond the control of the Respondent and a
force majeure condition.

¢ In 2012 on the directions of the Hon'ble Supreme Court of India, the mining activities of
minor minerals {which includes sand) were regulated. The competent authorities took
substantial time in framing the rules-and in the process, the availability of building
materials including sand which was an'important raw material for the development of
the said Project became scarce in the NCR as well as areas around itand was thus a force
majeure condition for the answeringt i

d. The Company faced the problemt of subsoibaater which persisted for a period of &
months and hampered Ivation | Ang ' work and was thus another force
majeure condition. " it S, |

e. On 19% February 20 ng office of the Exe engineer, Huda, Division No. II,
Gurgaon vide Mema Ne. 3D08-3181 has Issued ‘instructions to all Developers to lift
tertiary treated efflgent for construction purposes from the Sewerage treatment plant
in Berhampur, ™™ .0 B -

f. The mntmclnrufmiﬁ:ﬁpkmqﬁp
of project was comp g :
9 months to resolve { ;! i
i 1.

remobilize the site. ‘lﬁ: o, |
g The building plans were approved injanuary 2012 and Respondent Company had timely
applied for environment clgarances a_competent authorities, which was later

forwarded to the State Level Envirenment Impact Assessment Authority, Haryana.

Despite best endea TS ntonly: e gnvironment clearance certificate
on 28.05.2013 i.eh.?n t E iod “of o from the date of approval of
building plans. 4

i The typical design of fifth-floor slab casting toak arperiod of more than 6 months to
design the shutting plans by ;J:eg&u rabengineer.| |/ |

i The infrastructure facilities are yet to be created by a competent authority in this sector
is also a reason. The drainage, sewerage and other facility work has not yet been
commenced by competent authority.

|- There was a stay on construction in furtherance to the direction passed by the Hon'ble
NGT.

k. That the sudden surge in the requirement of labour and then sudden removal has
created a vacuum for labour in the NCR region, thus another force majeure condition
oecurred for the answering respondent.

|, Moreover, due to the active implementation of social schemes like the National Rural
Employment Guarantee and Jawaharlal Nehru National Urban Renewal Mission, there
was also more employment available for labourers in their hometown despite the fact
that the NCR region was itself facing a huge demand for labour to complete the projects.

¥
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m.That the Ministry of environment and Forest and the Ministry of Mines had imposed
certain restrictions which resulted in a drastic reduction in the availability of bricks and
a shortage in the availability of Sand which Is the most basic ingredient of construction
activity. That said ministries had barred excavation of topsoil for the manufacture of
bricks and further directed that no more manufacturing of bricks be done within a radius
of 50 km from coal and lignite-based thermal power plants without mixing 25% of ash
with soil, which resulted in another force majeure condition faced by the answering
respondent.

n. The shortage of bricks in the region has been continuing ever since and the respondent
had to wait many months after placing an order with the concerned manufacturer who
in fact also could not deliver on time resulting in a huge delay in the project.

o. That sand which is used as a mixture along with cement for the same construction
activity was also not available in abundance as is required since mining Department
imposed serlous restrictions against the manufacturing of sand from the Aravali region,

p. In addition, the Govt. had on B#‘ \ lﬁode:']ared demonetization which severely
impacted the operations and IJFE I;I"'“" kecution on the site as the labourer's In the

absence of having bank accuunts ! -__._:_ * heing paid via cash by the sub-contractors
of the company and on the declaral

of the.demonetization, there was a huge chaos
which ensued and resul ﬁr‘!tiu: l.ﬁ'hr's not accepting demonetized currency after
demonetization. o g s

. That in July 2017 the abt. of | :

the Goods and Servi #-"hii:h arther cr Y hags and confusion owning to lack of
clarity in its imple ma.

for the project of the co pan}r weﬁﬂpb taxed unﬂea- & new regime it was an uphill
task of the vendors ef buil Im?'l - @ll other necessary materials

required for constru af rs and CA's across the country
8 tlﬁxait on various unclear subjects of
'B.llwuﬁh hlrthbr ’&elays of procurement of materials

were advising eve
this new regime of

required for the mmpleﬂqp 4 LJ_

r. That it |s further submitted. a”cﬂig:phﬁ:i a}r in the project alse on account of
violations of the terms of the sﬂremi allottees. That because of the
recession in the ma L ted in making timely payments
and this accounted %gﬁ%ﬁ%r which in turn also delayed the
project.

5. Further to name few ofthe orde the eonstruction activity are as follows:
(i} Order dated thl 2016 uﬂgﬂifﬁu%,éi' by the Hon'ble National Green
Tribunal, (i) Notification, u Ers by the Pollution control board

dated14.06.2018, 29.10.2018 and 24. 122&]3 and (iii) Letter dated 01.11.2019 of EPCA
along with orders dated 04.11.2019, 06.11.2019 and 25.11.2019 of the Hon'ble Supreme
Court of India.

L It is further submitted that the Government of India declared a nationwide lockdown
due to COVID-19 Pandemic effective from 24 March, 2020 at midnight It is submitted
that the construction and development of the project was affected due to this reason as
well, It is submitted that the hardships being faced due to the prevailing COVID-19

pandemic is not a hidden fact and is squarely covered by the Force majeure clause of the
MOL.

v
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7. Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be decided based

on these undisputed documents and submission made by the parties.

Written submissions of the complainant
8. The complainant made the following further submissions on 05.05.2025: -

a) The respondent instead of filing the statement of account, the respondent-
imposed interest on the amount, for which the present complaint was
instituted and a further revised demand was raised by the respondent to

the tune of Rs.14,54,787 /- illegall _3m=i unlawfully by violating the order of
this hon'ble authority to the wi

b) That, as is evident that th!"prg iplaint was instituted against the
: c-{

fues rfnéml /406/-, which respondent
'.' Wat lﬁq ugu{ of Court prﬂceedings but

Authority has ralﬁad& Wianﬂ u T nd by way of statement to
the tune of Rs.14 | _3'5."'
-+ A L i
S.No | Particulars L | ':_"' Reply |
L Qua IFMS Elauﬂbmw ‘L» Mentioned in MOU and
' - agreed
2 Alr Clause. ﬂ K Kindly refer the Annexure C
Conditioning .;Ig.\sl}; , Fl l{ on Page no 44 of M/S VSR |
Charges . : — . ement  with  M/S |

. , _ Reliance. Under the heading
= O L7 1 ) RVAC, (tis mentioned that:
"The Lessee will do install
own HVAC system inside the
leased premises at |ts cost as
per our specification &
drawing.”

As per above mentioned fact,
the air conditioning is In the
scope of M/S Reliance at their
cost, hence it is unlawful to
charge the same [from
allottee, ]
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-

page no.l14

complaint, copy wherenf is
dalso marked and annexed
herewith as Annexure - A,

It is relevant to mention here
that as an industry and
commercial  practice  and
customs the fit out cost is borne
by the allottee as the rent is
received by them and post
eéxecution of the conveyance
deed with the allottee(s)

he/she /they would be owners of

Power backup | Clause 4.3 of MOU Mentioned in MOU and |
charges agreed
Administrativ | Clause 4.2 and 4.4 of the MOU | Not Mentioned in MOU, due
e Charges dated 15.12.2022 have been |to which the present lis
charged as per the circular dated | /complaint was instituted.
02,04.2018 issued by the DTP's
Office.
Qua These are charges for the | Not mentioned in MOU, due
Electricity supply of electricity within the | to which the present lis
Connection project, covering the costs | /fcomplaintwas instituted
Charges: associated with establishing
the connection to the
electricity [ﬂ* A
Qua Fit outs per the agreement
charges: - een M/S VSR and M/5
" Reliance, Fit out works have
e sbeen carried out by M/S
d | Reliance (Leasee] and four
| months rent free period was
provided to the leasee. Hence,
these charges are not to be

demanded from allottee.
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the unit in question along with
the fixtures therein,

7. Qua Property

Tax;

The property Is not
registered yet. I at all these
charges have to be paid
before the reglstration of
property, the allottee will pay
directly to  concerned
authorities.

8. ot Mentioned in MOU, due
which the present lis
complaint was instituted.
9.

to | Not Mentioned in MOU, due
to which the present lLis
Jeomplaint was instituted.

10, | Stamp Duty: f 115:& 'H’IJ 'S\P\ be paid directly by |
- L. Zi\/ llottee to Registration office

al: the time of registration of
e property.

11. | Applicable Clause 4.5 of the MOU. Agreed for IFMS and Power
GST/Taxes backup Charges, if applicable.
12, | Bulk These charges are paid for the | Not mentioned in MOU.
Electricity procurement of electricity
charges. from the switching station to

the project, covering the cost of
delivering electricity from the
grid to the project location.

The said demand has been
raised as per letter appended
at Annexure-R/6 @ page No.BO
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| of reply. |
It is pertinent to mention that
for bulk electricity the
Respondent  herein  had
entered into an arrangement
with M/s. Bajghera
Enterprises dated 28.11.2022
for providing bulk electricity.
Copy of the Agreement dated
28.11.2022 entered into
between M/s. Bajghera '
Enterprises and Respondent is

marked and annexed herewith
13 | Delayed Delayed interest cannot be
interest o dep s pending \| demanded as always the
‘therefore, she is liable to'pay [lamount of pending assured
| nehyEtherest@iLlﬂ%p& yeturns was much higher
[fﬂ#hemmﬂ; J B -1 than the reasonable dues.
mi 4 | i il i ) "' As per MOU, IFMS and Power
12870 1 I 1 1 | 2 |backup charges are the only
"\ 9 ' | /A5 [ dues,
\ ““--.L | ' ,r‘i"-"’ Furthermore, the complaint
\o 2 . "/ |is pending adjudication
T RELYS since 2023; thus, the
— ru.spundem cannot charge
] i T L ﬂ'l'ﬂd-_
Written submiss spondent

9. The respondent maa the fn]luvrlng m;;thcr 5yhm15_sinns on 09.04.2025: -

(a) That the Eumplainaﬁt has made payment of Rs. 25,04,361/- including
service tax to the respondent till date. However, in addition to the above
additional cost the complainant is also supposed to make other payments
in the nature of EDC, IDC, Interest Free Maintenance Security (IFMS),
Electricity Connection Charges, Power Back up charges, Air Conditioning
Charges, service tax and such other levies/Cess/VAT as per the demands
raised by the respondent in accordance with the MOU executed between
the parties. Further, as per the payment plan attached as Schedule-3 to the
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MOU, the complainant was liable to make a payment towards Service Tax,

I[FMS @ Rs.150/- per sgq. ft, power backup charges, stamp duty,

registration, and other charges at the time of offer of possession. The total
amount paid by the complainants till date stands to be Rs. 25,04,361/-.
That an amount of Rs. 6,11,406/- plus interest due and payable on the offer

of possession is still pending at the end of the complainant.

(b) Justification of Charges raised by the respondent:

S.No. | Particulars Justification
1 Qua [FMS . 4.3 of MDU
2. Alr Conditioning Cha 3 of MOU
-3 Power backup charges :‘=_-'_F 5@ 4.3 of MOU
4 Administrative Ehargus 4.2 and 4.4 of the MOU dated 15.12.2012
']h-a charged as per the circular dated
- £ ued by the DTP’s Office.
5. Qua Electrici g | s for the supply of electricity
Connectio I.i& - the covering the costs associated
‘*-\..- i
{ - with ' esta the connection to the
e .| electricity grid. -, |
L A | ANMExurE Enhla"g _ease Deed relied upon by the
1 Jomplains er the sub-head Electrical,
\\ .,.-\ cifically agreed between the
| artles tl ﬂ,‘h “separate energy meter with
x. ! :'\_L DHBWD al electricity will be provided by
b. Qua Fit outs chargess_~ [ FTaige 312 ﬂf the MOLL.

s:uqe of wurlﬁ as stated in Annexure C of the

informed about fit out charges
8.03.2023.
ndent had completed its

nded over the premises to the
mn’dnunus and completing
ils smp-e nf wu-rh Refer Annexure-C of lease
deed entered into between Reliance and
Respondent @ page no. 114 of the complaint,

copy whereof is also marked and annexed
herewith as Annexure-A.

It is relevant to mention here that as an industry
and commercial practice and customs the fit-out
cost is borne by the allottee as the rent Is
received by them and post execution of the
conveyance deed with the allottee(s)

he/she/they would be owners of the unit in
question along with the fixtures therein.
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7. | Qua Property Tax: Clause 4.1, 4.5 of the MOL. |
Raised vide letter appended at page no. 80 of |
reply

8. Brokerage Charges: It is submitted that the Respondent has paid a
substantial amount of brokerage charges to the
broker to get M/s. Reliance Projects and
Property Management Services Limited on
board.

9, Lease Registration cost The Complainant is liable to pay proportionate
share towards lease registration cost being Rs.
10,269 /-,

10. | Stamp Duty: Clause 4.2 of the MOU. |

11, | Applicable GST/ Clause 4.5 of the MO1L.

Taxes =)
12, | Bulk Electricity r.‘hargﬁ.v : ,l_,n: charges paid for the procurement of

Il '

L3 Hﬂ:ﬁﬁ'@uahnwingthemmicﬂstpeﬁquarefeﬂ

icity from the switching station to the

covering the cost of delivering electricity
id to the project location.

‘The sai nd has been raised as per letter
nexure-R/6 @ page no. 80 of

Q

1t Ispertinent temention that for bulk electricity
u;a-qﬁu;pnnl:ieﬁf herein had entered into an |
¥ -'- M /s, Baighera Enterpnses

L

Ag aement dated 28, 112011

etween M/s. Bajghera Enterprises
spondent is marked and annexed
ﬂ\, as” Annexure-B.  Copy of the CA

“for“Bulk electricity is marked and annexed
Cherewith ag Anpexure-C,

13 e, thé. inant failed to deposit his
ding dues therefore, she is liable to pay
- ) ﬂélhrf nﬂa‘eiltﬁ‘ll 10% p.a. on the same,
(c) oUNOONA
Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given below,

G. | Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by the Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is
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situated within the planning area of Gurugram District. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint,

G. 11 Subject matter jurisdiction
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per flat buyer's agreement. Section 11{4](a) is
reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and.regulations made thereunder or to the
allottees as per the agreentént Wﬁrﬂ"' to the association of allottees, as
the case may be, till the mnvﬁ& Q’Rji the apartments, plots or buildings,
as the case may be, to the Wﬁe common areas to the association

af allottees ar the cumpetent m.-l,hwigr ﬂ.'i.HlE case may be;
Section 34-Functi

. "'-\.
34(f) of the Act pro ‘é& he obligations cast upon
the promoters, :ﬁe mm agent under this Act and the

rules and regufgmn;mﬂn‘e therﬂmn'ar' ?‘ o |

So, in view of the provisions of the ,ﬂ-‘:t quoted above, the authority has
complete jmsdicunmimdﬁnldﬁthe r:u:’inﬂmgt Hﬁil‘dlng non-compliance of
obligations by the ]flrumﬂtﬂﬂ' lgavhg;.ias ;éhfmpenﬂaﬁun which is to be

decided by the ad]udxcaﬂugﬁﬁchfvﬁﬁw&d ‘by the complainants at a later
stage.

Findings on the obje W
H.1 Objection rng'.’l iﬁﬁﬁ f assured return due to

implementation of BUDS Act. |
The r&spundentfprunmter raised the mrrl:enti::in that the respondent has

stopped the payment of assured return due to implementation of BUDS Act by
legislature, as the BUDS Act bars the respondent for making payment of
assured return and assured rental linked with sale consideration of
immovable property of allottee(s). But the Authority in CR/8001/2022 titled
as “Gaurav Kaushik and anr. Vs. Vatika Ltd.” has already held that when
payment of assured returns is part and parcel of builder buyer's agreement

(maybe there is a clause in that document or by way of addendum,
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memorandum of understanding or terms and conditions of the allotment of a
unit), then the builder is liable to pay that amount as agreed upon and the Act
of 2019 does not create a bar for payment of assured returns even after
coming into operation as the payments made in this regard are protected as
per Section 2(4)(1)(iil) of the BUDS Act of 2019. Hence, the plea w.r... non-
payment of assured return is hereby dismissed.

H.Il Objection regarding delay in project due to force majeure circumstances,
The respondent/promoter raised the contention that the construction of the

project was delayed due to fure:ejmajame conditions such as NGT in NCR on
account of the environmental; qﬂ(ﬁd{ﬂ@s restrictions on usage of ground
water by High court of Pun]ab a;u! I':lgr}rana demonetization, GST, adverse
effects of Covid-19 etﬂ' alnd' qlﬁ%rs*@qgg ma]aure circumstances and non-
payment of instﬂlmﬁnt hjr diﬁﬁm‘ﬁ“—‘aﬂﬁtteek ﬂf the project but all the pleas
advanced in this r:egarcl are_devoid- of merit. The memorandum of
understanding was executed between tlﬁhe partles an 15.12.2012 and the due
date to complete the :ﬁnsj:ruu:tiﬂn Furﬂrs m_{5}13 2015 as per the “Fortune
Infrastructure and ﬂhm v'mul'remm.ﬂ’z:ww and Ors. (12.03.2018-5C);
MANU/SC/0253/2018" arid: thLé eﬂnts'taldng place such as orders of NGT in
NCR on account of the mﬂﬂanm#galfmdfm nsjdemonetization, GST are for
short duration, which does ﬁﬂt‘nﬂdﬁmﬁf l%lpﬁ{:lt‘ﬂf the construction of the
developer, adverse effects nE Eﬂwir.l—i!} etc. ‘and others force majeure
circumstances which occurred after the due date of completion. Though some
allottees may not be regular in paying the amount due but the interest of all
the stakeholders concerned in the said project cannot be put on hold due to
fault of on hold due to fault of some of the allottees. Thus, the promoter/
respondent cannot be given any leniency on based of aforesaid reasons and it
is well settled principle that a person cannot take benefit of his own wrongs.

Findings on the relief sought by the complainants.
1.1 Direct the respondent to pay assured returns to the complainant. -
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LIl Direct the respondent to pay delayed possession charges from the
due date of possession, i.e,, 15.09.2015.

LIl Direct the respondent to pay interest @ 18% p.a. on amount of Rs.

25,04,361 /- paid by the complainant to respondent against the sale
consideration.

The above-mentioned reliefs sought by the complainant are being taken
together as the findings in one relief will definitely affect the result of the other
relief and the same being interconnected,

The factual matrix of the case reveals that the complainant applied for booking
of a unit in the project "114 Avenue” and was allotted unit bearing no. H-52 on
lower ground floor vide memntrqa-ndum of understanding (MOU) dated
15.12.2012. However, the hutlder I;n;-,rer ngreement was not executed between
the parties. The sale cnnmderatlnn of the unit was Rs.24,22,035/- as per the
clause 1.1 of memnrandum of understanding agamst which the complainant
has paid an amnunt nf Rs. 25 04,361 /- Moreover, pursuant to clause 2.1 of
memorandum of understandlng, it is Exphl:ltl}f stated that the said unit shall
only be utilized for leasing purposes suhanuent to the complex's completion
and the issuance of offer of possession 'n;,r the deve]nper Occupation certificate
for the said project has been 'n!nl:ained by the respondent from the competent
authority on 17. EIE,EGE’.!. and offer of pussessinn has also been made to the
cnmptainant—allnttee on 05. IIJS 24}21 Furthermnre the said unit has been
leased out by the resp-nndent to "Rnhance Smarl:" nn 21.09.2022. The common
issues with regard to assured return and delay possession charges are
involved in the aforesaid complaint

(1) Assured returns

The complainant is seeking unpaid assured returns on monthly basis as per
memorandum of understanding (MOU) dated 15122012 at the rates
mentioned therein. It is pleaded that the respondent has not complied with
the terms and conditions of the said memorandum of understanding. Tho ugh
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for some time, the amount of assured returns was paid but, later on, the
respondent refused to pay the same by taking a plea that the same is not
payable in view of enactment of the Banning of Unregulated Deposit Schemes
Act, 2019 (hereinafter referred to as the Act of 2019). The authority has
rejected the aforesaid objections raised by the respondent in CR/8001/2022
titted as "Gaurav Kaushik and Anr. Vs. Vatika Limited” wherein the
authority while reiterating the principle of prospective ruling, has held that
the authority can take different view from the earlier one on the basis of new

facts and law and the prunuuncements made by the apex court of the land and

: e
o) i e

it was held that when payment.gf ass ﬁred returns is part and parcel of builder
buyer’s agreement (maybe there is a clause in that document or by way of
addendum, memorandum nf understandmg or terms and conditions of the
allotment of a unit] then the huildﬂr is liable l:lu pay that amount as agreed
upon and the Act of EDIB does not create a I:rar fﬂr- Iiamnent of assured returns
even after coming mtu nperanun as the pa}'ments made in this regard are
protected as per Section 2{4] [I] {m} of the Acl: 0f2019. Thus, the plea adva nced

by the respondent is not sustamahle 1n view of the aforesaid reasoning and
: '._- i E r T i

case cited above.
The money was taken by the huilﬁgr ;E a djl_!il_]ﬂi? in advance against allotment
of immovable property and its pugses_siun_ was to be offered within a certain
period. However, in view of I:a]-:iné sale consideration by way of advance, the
builder promised certain amount by way of assured returns for a certain
period. So, on his faflure to fulfil that commitment, the allottee has a right to
approach the authority for redressal of his grievances by way of filing a
complaint.

The builder is liable to pay that amount as agreed upon and can't take a plea
that it is not liable to pay the amount of assured return. Moreover, an
agreement defines the builder/buyer relationship. So, it can be said that the
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21.

22,

23,

24,

agreement for assured returns between the promoter and allotee arises out of
the same relationship and is marked by the original agreement for sale.
The project is already registered with the Authority vide registration bearing
no. 53 of 2019 dated 24.09.2019. The amount paid by the complainant to the
respondent-promoter is a regulated deposit accepted by the latter from the
former against the immovable property to be transferred to the allottee later,
In view of the above, the respondent is liable to pay assured return to the
complainant-allottee in terms of the memorandum of understanding dated
15.12.2012. e f
il
(11) Delay possession chargﬁﬁm i,
In the present complaint, the mmplainant intend to continue with the project
and is seeking delay pussessmn charges W‘Il’h respect to the subject unit as
provided under the pruvisluns of Section 13[1} of the Act which reads as
under | e . ~ -i‘:. - -I T_': Hl
"“Section 18:- ﬁﬂm of nn:ihmln mi'd campensation
18{1). If the promoter fuils to complete or .fmunb& to give possession of
an qumeﬂn B ﬂ% gr /  building, -
.vafﬂ'ndfﬁb %ﬂﬁm not intend to withdraw
from the project, 1 ﬁ,ﬁﬂﬂ’ e promaoter, Interest for every
month of delay, till the handing o ing over of the possession, at such rate

usm@%ﬁﬁsm'iﬁd‘} W b
The subject unit was allutted to I.'.hE' n:nmplalnant vide memorandum of
understanding dated 15.12. EI.'HE The due date of possession had to be
calculated from the date of execution of the said MOU in view of "Fortune
Infrastructure and Ors. vs. Trevor D'Lima and Ors. (12.03.2018 - 5C);
MANU/SC/0253/2018." Accordingly, the due date of possession comes out to
be 15.12.2015. As per the said MOU, the respondent developer was under an

.-'..J-

obligation to further lease out the unit of the complainant post completion,
Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges. Proviso to Section 18
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provides that where an allottee does not intend to withdraw from the project,
he shall be paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and it has been

prescribed under Rule 15 of the Rules. ibid. Rule 15 has been reproduced as
under:

“Rule 15, Prescribed rate of interest- [Proviso te section 12,
section 18 and sub-section (4) and subsection (7} of section
19]
For the purpose of proviso to section 12; section 18; and sub-
sections (#) and (7) of section 19, the “interest at the rate
prescribed” shall be mewrﬁq.k of India highest marginal cost
of lending rate +2%. . l_ A

Provided that in ca. te Bank of India marginal cost of
lending rate (MCLR)" uge, it shall be replaced by such

benchmark lendfgratéswhich the State Bank of India may fix from
time to timefor fendi g to the general public.”
PR gl Pl e i N A S
25. The legislature in its wisdom in the subordinate l_e%islatinn under the Rule 15

§ = r

of the Rules, ibid has g?tﬁrnﬁngq the prescribed rate of interest. Consequently,
as per website of ﬂ}E_Stllal:E 'i?ank D:f:' India LE.._thp_s:f /sbi.co.in, the marginal
cost of lending rate tin_ short, -_I'u'IEI:JR'_'l. as on da;ii;e i.e, 14.05.2025 is 9.10%.
Accordingly, the pres;r-ifheti__l.{at:-; uf-lntlér:_?:-;t 1;"-‘11-"th marginal cost of lending
rote +2% e, 111006, et RECS

26. The definition of term ‘interest’ as defined under Section 2(za) of the Act

— el 8 | F
g R - -
] o ;

provides that the rate nfintefesichargeabi;e from the allottee by the promoter,
in case of default, shall be equat;! ’&P j:}{e-rgfe _::-fin!:éx?si: which the promoter shall
be liable to pay thé alluttee:, l‘r.n ::a_w: I n:'-ff default. The relevant section is
reproduced below:

“tza) “interest” means the rates of interest payable by the
promater or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by the promaoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(i} the interest pavable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof
till the date the amount or part theréof and (nterest thereon is
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refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee defaults in payment
to the promater till the date it is paid;"

27. On consideration of documents available on record and submissions made by
the complainant and the respondent, the authority is satisfied that the
respondent is in contravention of the provisions of the Act. The possession of
the subject unit was to be completed within a stipulated time Le., by
15.12.2015.

28. However now, the proposition before it is as to whether the allottee who is
getting/entitled for assured return even al’ter expiry of due date of possession,

L ey

can claim both the assured return as well as delayed possession charges?

29. Toanswer the above pr:npusmuﬁ it ,; ;.?urthwhlle to consider that the assured
return is payable to the allul:tees on account of pru\rtsiuns in the BBA or an
addendum to the BBA The assured return in ﬂ'IIS case is payable as per

"memorandum of understandmg [M[}U] The rate at which assured return
has been committed b}r the prumuter is Rs.63 /- per sq. ft. of the super area per
month till the Eﬂmpletlun of the buﬂdlq_g which is more than reasonable in the
present circumstances. If we Eﬂl’l‘lpH:l:E E’I:is assured return with delayed
possession charges pa}rab]e undey proviso ta Section 18(1) of the Act, 2016,
the assured return is much better i.e., assured return in this case is payable at
Rs.24,220.35/- per month till completion of the building whereas the delayed
possession charges are pa}fahle appr-::-:nmal:el:.r R513 165.33/- per month. By
way of assured return, the promoter has assured the allottee that they would
be entitled for this specific amount i.e, Rs.24,220.35/- till completion of
construction i.e., till the réceipt of occupation certificate from the competent
authority (17.02.2021) and thereupon @ Rs.20,183.625/- per month.
Moreaver, the interest of the allottee is protected even after the completion of
construction of the building as the assured returns are payable even after

completion of the building. The purpose of delayed possession charges after

rd
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due date of possession is served on payment of assured return after due date
of possession as the same is to safeguard the interest of the allottee as their
money is continued to be used by the promoter even after the promised due
date and in return, they are to be paid either the assured return or delayed
possession charges whichever is higher.

Accordingly, the authority decides that in cases where assured return is
reasonable and comparable with the delayed possession charges under
Section 18 and assured return is pa}rahle even after due date of possession till
the date of completion of the pr{J:EE&', If'len the allottees shall be entitled to
assured return or delayed pc:-sses:siunﬂ-:hargesj whichever is higher without
prejudice to any other remE-dyl_f mciudmg c:::mpensatmn

= Fr i AL 's
On consideration of thE dncuments available on the record and submissions

made by the ]]-EI]'tlEE th eco mpi;Inﬁﬁt hﬁgsn l.;gl':l: I:EE amount of unpaid amount
of assured return as per the !"-‘Iﬂl,l executed between the parties. The promoter
had agreed to pay to Lhe cumplainanballnttees Rs. 63,(' per sq. ft. on monthly
basis from second year of execunun of MEIU til] mmpletlun of construction of
building i.e., till the re::él.!:lt_ ni; ﬂcfll.lpal:iﬂn certificate from the competent
authority (17.02.2021) and thereupon @ Rs.52.50/- per sq. ft. on monthly
basis till the said umt is put on Eeise JTheﬂsal:l tl:iause further provides that it
is the obligation of ﬂ'J.E raspum:ient prnmuter to 1ea5& the premises. It is matter
of record that the amount of assured return was paid by the respondent
promoter till December 2019 but later on, the respondent refused to pay the
same by taking a plea of the Banning of Unregulated Deposit Schemes Act,
2019. But that Act of 2019 does not create a bar for payment of assured
returns even after coming into operation and the payments made in this
regard are protected as per Section 2(4)(iii) of the above-mentioned Act.

Therefore, considering the facts of the present case, the respondent is

obligated to pay the amount of assured return at the agreed rate i.e, @ Rs.63 /-
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per sq. ft. per month from the date the payment of assured return has not
been made i.e., January 2020 till the date of completion of building i.e.,
on receipt of occupation certificate i.e, till 17.02.2021 and thereafter,
Rs.52.50/- per sq. ft. per month till the date said unit is put on lease and rentals
are achieved by the allottee. Further, the said lease rentals are payable in
terms of the memorandum of understanding executed between the parties on
15.12.2012.

The respondent is obligated to pay the outstanding accrued assured return
amount till date at the agreed ra_ﬁ; within 90 days from the date of this order
after adjustment of nutstanding-_-:_i_l..;{_.a.s.:.iflan}', from the complainant and failing
which that amount wuu};l ht‘fp-ﬂ}":ﬂh]ﬂll:ﬁ"lth interest @ 9.10% p.a. till the date

o g ¥ R
of actual realization, /% 2T - 1.} -"""-ﬁ:’f'ﬁ‘

f MY e il "L.,._._ \
LIV Direct the respondent to ﬁ&hﬂvﬂﬁ# the possession of the unit
In the present complaint, the grievance of the complainant is that the physical

possession has not been handed over by the respondent to the complainant.
The authority observes that the .resP:_der-lt-pmmuter has obtained
occupation certificate of the said El_’njt.actt.'mr_n the competent authority on
17.02.2021 and offered pﬁs's.g_-.;_si_c_-p for fit-outs to the complainant on
05.05.2021. FTADI __

In view of the above, the respondent is obligated to handover the possession
of allotted unit to the complainant as per speciﬁcﬁﬁuns of memorandum of
understanding entered between the p.artiﬁé on 1;5.12.2[]12 as the occupation

certificate for the project has already been obtained by it from the competent
authority.

LV Direct the respondent to waive off and not to charge any charges which are
not part of the MOU executed between them.

The Authority is of the view that the respondent shall not charge anything
from the complainant which is not part of the MOU executed between the

v
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parties on 05.12.2012. Further, the Authority would deliberate upon all the
charges imposed by the respondent upon the complainant-allottee as under:

Sr. | Description Observation by Authority

No.

1. | Interest Free | The undertaking to pay the above-mentioned charges was
Maintenance comprehensively set out in the memorandum of
Security understanding executed between the parties. The said clause

is repraduced hereunder: -

Clause 4.3 of the MOU - “The Allottee shall continue to be liable
to pay maintenance deposit @ Rs. 150/ per 5q. fi. of super area
of the premises along with any other charges, cost fee as may be
payable by _the Mﬂt{eefsj as per the terms of Buyer's agreement
ce agreement including bur nat limited to power |

cit is of the view that the respondent is
nable amount from the complainant
enance charges with respect to [FMS
ady. - 1t‘§imtln complaint bearing no. #4031

[ & | Gign Vs. Emaar MGF Land
| B mi[:eﬂ' dEﬂd q_n ‘LEIIE 1. However, the autharity
| directs that. tﬁ romoter must always keep the amount
. _ it hﬁ'd.i a‘ﬂﬂ rate bank account and shall

1 nd very transparent manner.

uires the promoter to give the
ility of IFMS amount and the
1, the promoter must provide details
g er clarified that out of this IFMS/IBMS,
“Spent hy the promoter for the expenditure
ge its llahility and obligations as

114 of the Act.
above-mentioned charges was

Charges (PBC) f 'Cprllﬁz in the memorandum of i
. “Tunder Ei;wu{aﬂﬂ gen the parties. The said clause |
is re;:rudu-:ed hereunder; -

.:_-. -':
I

Clause 4.3 of the MOU - "The Allottee shall continue to be liable to
pay maintenance deposit @ Rs150/- per sq. ft of super areo of the
premizes along with any other charges, cost fee as may be payvable by
the Alfottee(s) as per the terms of Buyer's agreement end/or
maintenance agreement including but not Hmited to power backup |
charges, air conditioning charges, elc.”

The Authority is of the view that the complainant had agreed
to pay the cost of power backup charges over and above the
basic sale price, Accordingly, the respondent is justified in
charging the same from the complainant,

v
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Electrical Annexure C of the lease deed specifies the “Lessor’s scope of
Connection work" which mentions as under:-
Charges
“Electrical
5. Separate energy meter with DHBVN for normal elecericity will be
provided by the Lessors.

The Authority is of the view that there is no doubt that all these
charges are payable to various departments for obtaining
service connections from the concerned departments
including security deposit for sanction and release of such
connections in the name of the allottee and are payable by the
allottee. Moreover, this issue has also already been dealt with
by the auth‘qruq- in cemplaint bearing no. 4031 of 2019
titled as. " Varun ﬁ.l{ptﬂ Vs. Eh'mar MGF Land Limited”
decided pn. 12.08.2

connecti n_ If: e -_:!.: lied on behalf of the allottee and allottee

‘g-rll.l be entitled to recover the
rned department from the
pending upon the area of the
iz- &-viz the total area of the
inant/allottee will also be
payment to the concerned

'Eﬁ putation proportionate to the
i payment under the aforesaid

Air Conditioning
Charges [ACC) i. .

F

¥ I.‘Jle above-mentioned charges was
sively... in the memorandum of
e BXE E n the parties. The said clause

shall continue to be liable to
1 - per sq. ft. of super area of the
o ather cha cast fee as may be payable by
the A.I'J'atteafs} gs per the terms of Buyers agreement and/or
muaintenance agreement including but not limited to power backup
charges, air conditioning charges, etc.”

However, Annexure C of the lease deed specifies the "Lessor’s
scope of work” which mentions as under:
"H¥AC
I, The Lessee will do install own HVAC system ingide the Leased
Premises at Its cost as per our specification and Drawing.”

The Authority is of the view that the sald undertaking set out
in the MOU dated 15.12.2015 was superseded by execution of
lease deed between the respondent and lessee on 21.09.2022.
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Therefore, the respondent is not justified in charging the same
from the complainant.

B Aﬂﬁ]iuiﬂraljva
Charges

This issue has also already been dealt with by the authority in
complaint bearing na. 4031 of 2019 titled as "Varun Gupta
Vs, Emaar MGF Land Limited” decided on 12.08.2021,
wherein it was held that administrative charges of upto
Rs.15000/- can be charged by the promoter-developer for any
such expenses which it may have incurred for facilitating the
said transfer as has been fixed by the DTP office in this r:-g.nru:l
vide circular dated 02.04.2018.

6.  Fit out charges

The undertaking to pay the above-mentioned charges was |
comprehensively set out in the meémorandum of
understanding executed between the parties. The said clause
is reproduced hereunder: -
"3.12 The Develope ,_glthueque:tuﬂhg!‘m may provide the lease
with thi - piUmise; >along with the fit outs, Le. fittings and fixtures,
zast of which shall initially be borne by the developer
aining pﬂnr consent of the alettee(s) and the

P 'y .' . aut any delay or demor. The hire
Ay receivable fr qﬁ{hfﬂmﬂ for such fitting and fixtures |
b S .|-|"'-.d_ ﬁE MI:JHEE

» the respondent-developer,
stifled in charging the same

Applicable
GST /Taxes

7. I'Tnpert}rTaxaud‘ he- undertaking ito pay ,ﬁ above-mentioned charges was

e

. ',' A

._...5 3 I.r,_:_:t |-.'gi31 g6l put  in the memorandum of
unde ergtand .'{ nited bétween the parties. The said clause

statutory or mumicipal, rofes,
duty, eharges, 8c. w ', r leviable now or in the future,

the sole responsibilib of the Allottee from the date
q‘"“ I P}ﬂ.‘hﬁr é’mbaﬂn actual, physical or

4.5 Allottee shall also be liable to pay any other Government
levies/toxes/duty/cess/Service Tax ete. that may be leviabie
J levied by the Competent Authorily with respect to Premises /
Coemplex on proportionate basis.”

The Authority is of the view that the complainant had agreed
to pay the property tax and G5T to the respondent-developer.

Accordingly, the respondent is justified in charging the same
from the complainant

B | Stamp Duty

The undertaking to pay the above-mentioned charges was I
comprehensively set out in the memorandum of
understanding executed between the parties. The sald clause
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is reproduced hereunder: -

"4.2 The Stamp Duty charges, legal costs and other charges related to
registration, ete. of this MOU shall be exclusively borne by the
Allotiee.”

The Authority is of the view that though stamp duty charges
are payable by the complainant-allottee, however, the said
charges are payable at the time of execution of conveyance
deed by the respondent promoter in favour of the
complainant-allottee as per norms of the State government.
Therefore, the respondent is obligated to charge stamp duty
from the complainant only at the time of execution of

9. | Brokerage
Charges W
FUnderstanding executed between the parties
on 15 \eeardingly, the respondent is not justified in
hargi pm the complainant.

10. | Lease ; eonsidered view that the lease deed
registration ,.-“":x d 21.00.2022 was epecuted exclusively between the
charges f ert and Re _an:éggﬂ and Property Management

» ices Limited, The complainant is neither a signatory nor a
.| party to-the said ledse deed. Furthermore, there exists no
| o| separate kag%e ent |J'ha1t?'&m the complainant and the
| o r'qu a1t that im 5es anyabligation on the complainant to
'Hi"‘h shigrges, In the absence of such a
! N, raspnndent Is not justified in
" 18 sait'Chargesfrom the complainant.
13. | Bulk Electricity stricity charges” denotes the expenditure

charges

ter for obtaining a single-point
gels agroup housing or commercial

bulk electr
eleetricity suppls

romo

hin the said development.

_ﬁe;éqﬁl’h ri[ ﬂ}s;q!fﬁﬁ-i{l;i:;’q-mt the promoter bears the
primary obligation to make payment of such charges to the
electricity distribution company, herein Dakshin Haryana Bijli
Vitran Nigam [DHBVN), in respect of the bulk connection.
While the promoter is entitled to recover these charges from
the ailottees, such recovery must strictly conform to the
regulations framed by the Haryana Electricity Regulatory
Commission (HERC) and must be duly incorporated in the
agreement executed between the parties, In the absence of
such express stipulation, unilateral imposition of these
charges upon the complainant-allottee would be untenable.

Therefore, in peculiar facts and circumstances of this case,

these charges were not agreed to be paid by the complainant-
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allottee as per the Memorandum of Understanding executed
between the parties on 15.12.2012. the respondent is not
justified in recovering the said charges from the complainant.

LVI Direct the respondent to pay litigation charges amounting to Rs.55,000/-
The complainant is seeking above mentioned relief w.r.t. compensation and

litigation expenses. Hon'ble Supreme Court of India in civil appeal nos. 6745-
6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt. Ltd. V/s
State of Up & Ors. (supra), has held that an allottee is entitled to claim
compensation & litigation chargﬂﬂ:-undﬁr Sections 12,14,18 and Section 19
which is to be decided by the ad;?qﬂ&;ﬁng officer as per Section 71 and the
quantum of cumpensa’ﬂun & ' expense shall be adjudged by the

adjudicating officer having %ﬁ\;zmrs mentioned in Section 72.
o
The adjudicating nfﬁ&r'ﬁa{« aﬂﬁs nto deal with the complaints

in respect of cumpen:ﬁtii:n and lEga'.'l e;pgnse

Directions of the authority |
Hence, the authority-heréhy ﬁ’:asles this t.‘ltﬂél‘#and issues the following

directions under Sacﬂgﬁ%ﬁ\ﬂ!e Aﬁ‘ttf; en -l;g‘mpllance of obligations cast

upon the promoter as pefb’lhq ,_‘E;,n*usted to the authority under
Section 34(f);

l. The respundem:‘.h dﬁﬁ:t#ﬂ&: E' WWt of assured return at the

agreed rate lLe, @ Rs:63/- per sq. ft. per month from the date the
payment of assured return-has not béen made i.e., January 2020 till the

j |

date of completion of building i.e, on receipt of occupation certificate
i.e, tll 17.02.2021 and thereafter, Rs.52.50/- per sq. ft. per month till
the date said unit is put on lease and rentals are achieved by the allottee.
Further, the said lease rentals are payable in terms of the memorandum
of understanding executed between the parties on 15.12.2012.

I[l. The respondent is directed to pay the outstanding accrued assured

return amount till date at the agreed rate within 90 days from the date
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of this order after adjustment of outsta nding dues, If any, from the
complainant and failing which that amount would be payable with
interest @ 9.10% p.a. till the date of actual realization.

. The respondent is obligated to handover the possession of allotted unit
to the complainant as per specifications of memorandum of
understanding entered between the parties on 15.12.2012.

IV.  The respondent shall not charge anything from the complainant which
is not part of the MOU Executad hehveen the parties on 05.12.2012 and

/"/
(Ashok n)

Mem
Haryana Reat Estate

Regulatory Authority,
Gurugram
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