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BEFORE THE HARYANA REAL ESTATE REGULATORY A
GURUGRAM

HORITY,

Complaint no.
Date of comDlaint :

Date oforder i

CORAM:

Ashok Sangwan

APPEARANCE:

fagdeep Yadav (Advocatel
None

plainants

C plainants

Resp dent no. 1

Responde tno.2&3

t/allottees

mentJ Act,

Real Estate

Rules) for

1.

ORDER

The present complaint has been filed by the complain

under section 31 ofthe Real Estate (Regulation and Devel

2016 (in short, the Act) read with rule 28 of the Haryana

Complaint No. 909 of 2024

o12024
o.o7 .2024
4.O5.2025

1. Naresh Sharma
2. Pratima Kaushik,
Both R/o: H. No. 9204, Sector 40, Gurugram,
Haryana-122001.

1. KS Propmart Private Limited,
Having Regd. Office at: A-22, Hill View Aparrments,
Vasant Vihar, New Delhi- 110057.
2. Sheetal,

R/oT 24 &25,3d Floor, D-Block, Baani Square, Sector-
50, Gurugram.
3. Devendra Pandey

R/o Plot No. 14, Ground Floor, Sector 44, lndustrial
Area, Gurugram.

Maninder Kaur (Advocate)

(Regulation and Development) Rules,2017 (in short, th

PaEe 1 of 24

Versus

ReNpondents

Member



HARERA
ffi"GURUGRANI

violation ofsection 11(4)(al ofthe Act wherein it is inter oli

that the promoter shall be responsible for all

prescribed

obligations,

responsibilities and functions as provided under the provisi n ofthe Act

or the Rules and regulations made there under or to the all ttees as per

the agreement for sale executed inter se.

Proiect and unit related details

The particulars of the project, the amount of sale consi

amount paid by the complainants, date of proposed hand g over the

possession, delay period, if any, have been detailed in t

tabular form:

e following

d

1.12.2021
.201.3

L.12.2019
mart Pvt.

Complaint No. 909 of 2024

Heads
Name and location of the
project

"Park Street" formerly
"85 Avenue" Sector -85

Project area 2.85 acres

Nature of proiect Commercial

RERA registered/not
registered

Registered
Vide no, 41 of 2019 da
30.07.20L7
Valid/renewed uo to-

DTCP license no. & validiry
status

100 of2013 dated 02.1
Valid/renewed up to-
Licensee- M/s K.S Pro
Ltd.

Date of Allotment 24.12.201.9
no. 56 of comDlai

Unit No. G-49, Ground Floor
no. 56 of complai

Unit admeasuring area 2-l-9.91. sq. ft. (super
(page no. 56 of complai
lncrease in area 456.30

ase 55 of reol
MoU dated 27.72.2079

ase 37 of comnlaint

A.

2. ration, the

)
0

sq.ft.

PaEe 2 of 24
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Complaint No,2 )09 of 2024

10. Due date of possession 27 .06.2023

[Calculated as pe

lnfrastructure and Ot
D'Lima and Ors, (72.0.
MANU/SC/0253/20181
as per HARERA notifica
2020 dated 26.05.20
projects having compl(
or after 25.03.2 020.

' Fortune
. vs. Trevor
.2078 - SC);
+ 6 months
ion no. 9/3-
:0 for the
ion date on

1,1,. Total sale consideration Rs.2 5,0 5,755l- (excludi
taxes and charges)
(page no. 56 of complair
lncreased cost due to
area: Rs.40,97,585/-
(pase 55 of replvl

rg applicable

0
increase in

1,2. Amount paid by complainants Rs.23 ,27 ,7 50 / -
(as per page 51-55 &
complaintl

page 100 of

13. Revised building plan 78.01.2023
(page 47 of replyJ

14. 0ccupation certificate Not obtained
15. Date of offer of possession to

the complainant
Not offered

B.

3.

Facts of the complaint:

The complainants have made the following submissi

complaint:

l. That the respondent through its marketing execr

advertisement through various medium and means appr

complainants with an offer to buy a commercial shop in

being launched by the respondent under the name and st

Street" situated at Sector 85, Gurugram. The respond

represented that in case, the complainants buy a unit/shol

project, then respondent shall deliver the possession o

within 36 months from the date of MoU. The respondent a

tives and

rached the

lhe project

'le of "Park

rnt further

in the said

unit/shop

so assured
Page 3 of 24
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the complainants that it has already secured all the

sanctions and approvals from the appropriate and

government authorities for the development and comple

project on time with the promised quality and specificatio

II. That, relying upon those assurances and promises to

complainants booked a unit/shop/space having tentative

of 219.97 sq. ft. at the basic sale price of Rs.10,a64.46/ - pe

total sale consideration of Rs.25,05,755/- excluding

charges. The complainants had purchased the said unit/s

assured return scheme for which an MoU was executed

parties on27.72.2019 according to which the respondent/

bound to pay an assured return of initial 36 months and th

assured return of initial 36 months was adjusted at the tim

of MoU. After adjusting the assured return amount, the co

were liable to pay an amount of Rs.21,98,004/- inclusive

was also agreed between the parties that after completion

months, the builder/respondent is liable to pay lease

article 3 0f the Mou dated 27.12.20t9.

III. That at the time of signing of MoU, the complainant paid a

Rs.21,98,004/- through various cheques as agreed by the

as mentioned in article 1 of the MoU dated 27.L2.2O79.1n

the respondent/builder issued allotment letter dated 24

the complainant in respect of aforesaid unit/space.

IV. That initially, the respondent builder had allotted t

unit/space bearing no. G-49 measuring 219.91 sq. ft. on G

in their aforesaid project, but the complainants receive

demand letter through email dated 03.05.2024 for Rs.

Page 4 of 24
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VI I.

well as lease rent amount and to compensate the comp

paying delay possession charges on account of delayed

from the respondent for an additional amount and the re

the complainant being the area/shop increased to 456.36

highly unjustified demand as the area has increased more

of the initial and original booking. The complainant never r

letter/information regarding increase of area

respondent/builder and this is absolute disregard to the

between the parties. It is pertinent to mention he

respondent/builder has changed the location of

shop/space at its own and changed the layout plan

originally given to the complainants.

That the complainants had booked the above said unit

27 .72.2079 and the possession of the said unit was to be

the complainants within 36 months i.e. upto 26.12.2022,

no occupation certificate has been issued by the comp

in respect of the aforesaid project to respondent.

VI, That the complainants have paid an amount of Rs.21,

after adjusted assured return amount in advance for 36

complainant had also paid an amount of Rs.7,29,746/- on

PDC, EDC, IDC as per demand by the respondent/builder.

That till today the complainants had not received any

reply from the respondent regarding the completion of th

The complainants have been suffering a lot of mental,

financial agony and harassment.

That the respondent was also under legal obligation to pVI II.

of the booked unit as mentioned in the article 3 of the M

Page 5 of24
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assured by the respondent that it would pay the lease

complainants at the time of possession.

IX. That now the respondent has sent an email dated 03.05.20

the complainants to deposit an amount of Rs.40,97,585/-

of increase of area, which is totally wrong, illegal and the

binding on the complainants.

Relief sought by the complainants:

The complainants have sought following relief(s):

l. Direct the respondent to execute BBA and conveyanc
handover possession of the unit and to pay delay p

charges.

ii. Direct the respondent to pay lease rent as per MoU.
iii. Direct the respondent to keep the original location and siz

as per MoU and to declare the email dated 03.05.2024 as

vo id.

5. 0n the date of hearing, the authority explained to the

promoters about the contraventions as alleged to have been

in relation to section 1f(a) (a) ofthe Act to plead guilry or

guilty.

Reply by the respondent no, 1.

The respondent no.1 by way of written reply made th

submissions:

l. That the complainant made an application for provisional

a unit bearing number G-49 located on the Ground floor a

area 219.97 sq.ft in the project developed by the respo

application form. That as per the memorandum of unders

total sale consideration amount of the unit am

Rs25,05,755/- /- for an admeasuring area of 219.91 sq. ft

EDC, IDC, interest-free maintenance securify, electricity

C.

4.

D.

6.

Complaint No. 09 of 2024
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ll.

charges, power backup charges, air ponditioning charges, s

and such other levies/cesses/VAT as may be imposed by

authority.

That at the time of executing the Memorandum of Un,

dated 27.L2.201,9, it was mutually agreed betlveen the pa

per clause 1.1. of the MoU, the respondent company would

to pay any assured return to the complainant For a period o

from the date of execution of the MoU. It was further ag

assured return for the said period of 36 months would

against the balance sale consideration payable by the

towards the unit in question. This understanding wa

component of the financial arrangement between the

agreed upon and binding. As per the agreed terms, the

company was obligated to commence the payment of assu

to the complainant from the 37th month onwards, su

complainant's compliance with all obligations under

including payment of the balance sale consideration. [n

foregoing, the respondent submits that any claim by the

for assured returns during the initial 36-month period is

the terms of the MoU and is therefore untenable. The

company has acted in accordance with the agreed

conditions, and no breach of any obligation has occurred o

lll. That the complainant has made a payment of Rs.21,98,004

the GST and EDC/IDC amount of Rs.1,16,552 /- ro rhe re

the time of allotment. The answering respondent resp

that prior to the COVID-19 pandemic, rhe respondent co

undertaking the development of the project in accordan

Complaint No.2 09 of 2024
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Non-TOD (Transit-Oriented DevelopmentJ Policy, 2016. H

to significant regulatory changes introduced after the

pandemic, the applicable policy was revised from Non-TO

the competent authority, i.e., the Directorate of Town a

Planning (DTCPl, Haryana. In compliance with the regulato

respondent company duly revised the building construc

per the guidelines and approval from DTCP, Haryana. T

necessitated changes in the Iayout and areas of all units

project, including the unit provisionally allotted to the

the complainant's unit, and the respondent has a

compliance with contractual obligations and applicable

The complainant is estopped from alleging any unauthori

in the unit area, as no acceptance or consideration was f

effectuate the proposed modification. The respondent's

been in accordance with the regulatory framework and

agreed terms of the MoU.

lv. That in the absence of any written acceptance or agreeme

complainant, the respondent company refrained from

The respondent company, acting in good faith and in ad

transparency, communicated a proposal to the complainan

the potential increase in the area of his unit. However, it i

to note that no formal acceptance ofthe proposed change w

from the complainant.

changes to the area of the complainant's unit. As such, the

remains unchanged and is consistent with the specificatio

in the Memorandum of Understanding executed betlveen

The respondent submits that there has been no unilateral a

Complaint No. 09 of 2024
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v. That there was no time limit provided under the MoU for h

the possession of the unit. Thus, time was not the ess

contract for delivering the possession, however, it
agreed upon that the complainant would be entitled to t
an assured return as per the terms of the MoU.

Thatthe construction and development ofthe proiectwas

to force maieure conditions. However, the payment of

return was subiect to the force major clause as provided u

6 ofthe MoU. It is submitted that the construction and dev

the project were affected due to the force majeure conditi

shortage of labour, stay on construction due to orders pas

lack of infrastructure facilities, implementation of social

NREGA and ]NNURM, shortage of sand and bricks, dem

implementation of GST, COVID-19 pandemic.

v . That only symbolic/constructive possession is to be han

ffiHARER^
#"eunuennll

vllt.

the complainant and no physical possession is supposed to

the complainant since the unit booked by the complai

leasing purposes.

That due to the unprecedented and unforeseen financial

arising from the Covid-19 pandemic, the respondent i

unable to fulfill the obligation of paying the monthly assu

to the complainant as previously agreed. Due to the

financial constraints and market downturn, the answering

company is facing significant difficulties in managing both

execution and the assured return payments simultaneou

light of the above circumstances, and in adherence to th

provisions of the Act, 2016, the respondent is willing to

Page 9 of 24
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complainant's invested amount, along with interest as

under RERA guidelines, in a fair and reasonable manner.

lx. That the complainant is praying for the reliefof "assured re

rental" which is beyond the jurisdiction of this au

enforcement of the memorandum of understanding

between the parties on the same date with regard to assu

pre-possession leases rental before and after the offer of p

a matter of civil nature, only to be dealt with by a civil cou

court as the case may be.

That the complainant had willfully agreed

conditions of the MOU and the agreement for

9,

present complaint for the reasons given below.

E. I Territorial iurisdiction
As per notification no. 1, /9212077 -1T CP dated 14.72.2017 is

Town and Country Planning Department, the jurisdiction of

belated stage has raised issues and concerns regarding her

obligations.

7. Copies of all relevant documents have been filed and pla

Their authenticity is not in dispute. Hence, the complaint ca

based on these undisputed documents and submission

parties.

f urisdiction of the authorityE.

8. The respondents have raised a preliminary submission/ob

the authority has no jurisdiction to entertain the present co

ob)ection ofthe respondent regarding rerection of complain

of jurisdiction stands rejected. The authority observes

territorial as well as subject matter jurisdiction to adj

Complaint No.2 09 ot 2024
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Regulatory Authority, Gurugram shall be entire Gurugram Di

purpose with offices situated in Gurugram. In the prese

project in question is situated within the planning area o

District. Therefore, this authority has completed territorial

to deal with the present complaint.

E. II Subiect matter iurisdiction
10. Section 11(4)(al of the Act, 2016 provides that the promo

responsible to the allottee as per agreement for sale. Sectio

reproduced as hereunder:

Section 17(4)(a)
Be responsible for oll obligations, responsibilities ond
functions under the provisions of this Act or the rules
and regulotions made thereunder or to the ollottees os
per the agreement for sale, or to the ossociation of
allottees, as the cose may be, till the conveyonce oI oll
the oportments, plots or buildings,'os the case moy be,

to the allottees, or the common areos to the ossociation
ofollottees or the competent outhority, os the case may
be;

Section 34-Functions of the Authorigl

34(l) of the Act provides to ensure complionce of the
obligotions cost upon the promoter, the allottees ond
the reol estote ogents under this Act and the rules ond
r eg u latio ns mqde the r eu n der.

So, in view of the provisions of the act quoted above,

complete jurisdiction to decide the complaint

compliance of obligations by the promoter.

F. Findings on the obiections raised by the respondent.
F.l. Obiection regarding force majeure conditions.

12. The respondent has raised the contention that the constru

project has been delayed due to force maieure circumsta

shortage of labour, demonetization and implementatio

11.

schemes like NREGA and JNNURM etc, demonetization,

ll o(2+

Complaint No. 2 09 of 2024
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govt. authorities in granting approvals and other formaliti

of labour force in the NCR region, ban on the use of under

for construction purposes, stay on construction due to orde

NGT, Covid 19 pandemic etc. The authority observes that

of possession was 27.12.2022. Further, an extension of

granted to the respondent in view of notification no. 9/3-

26.05.2020, on account of outbreak of Covid-19 pandemi

the due date of possession comes out to be 27.06.2023. As

contentions of the respondent w.r.t delay in construction o

is concerned, the same are disallowed as firstly the orde

NGT banning construction in the NCR region was for a very

of time and thus, cannot be Eaid to impact the respon

leading to such a delay in the completion. Moreover, some

mentioned above are of routine in nature happening ann

promoter is required to take the same into conside

launching the project. Thus, the promoter cannot be

lenienry on based of aforesaid reasons and it is a well settl

that a person cannot take benefit ofhis own wrong.

G. Findings on the relief sought by the complainants.
G.l Direct the respondent to execute BBA and conve

handover possession ofthe unit and to pay delay possess

13. The complainants have submitted that despite receipt of a

Rs.23,27,750 /- from them against the sale consi

Rs.25,05,755/-, the respondent has failed to enter into

buyer's agreement against the unit allotted to them till

seeking the relief of execution of buyer's agreement again

unit/space in their favour. The authority observes that de

of considerable amount against the booked unit back in 20

Complaint No.2 09 of 2024
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complainants, the respondent-promoter has failed to

written agreement for sale against the unit in question and

get the unit registered in their name till date. Hence, it is vio

provisions of the Act, and shows its unlawful conduct. As

13(1J of the Act, 2016, the promoter is obligated to not to

than 10olo of the cost of the apartment, plot or building as t
be, as an advance from a person without entering int
agreement for sale with such person and register the said ag

sale. Thus, in view of Section 13 of the Act of 2016, the

promoter is directed to enter into a registered buyer,s agr,

the complainants as per the 'agreement for sale'annex

Haryana Real Estate (Regulation and DevelopmentJ Rules,

a period of60 days from the date ofthis order.

"Section 7& - Return of amount qnd comrynsotion
18(1). If the promoter foils to complete or is unoble to give possessi
opartment, plot, or building, -
Provided thatwhere on allottee does not intcnd to withdrow from the prdiect,
he shall be poid, by the promoter, intetest for every month of deloy, dll the
handing over of the possession, ot strch rote os moy be prescribed."

cannot be made to wait indefinitely for the possession of the

L4. In the present complaint, the complainants intend to contin

project and are seeking delay possession charges as provide

proviso to section 18(1) ofthe Act. Sec. 18(1) proviso reads

15. Due date of possession: The Hon'ble Supreme Court in

Fortune lnfrastructure and Ors. vs. Trevor D'Lima

(12.03.2018 - SC); MANU /SC /0253 /2018 observed tha

to them and they are entitled to seek the refund of the amo

them, along with compensation. Although we are aware of t,

when there was no delivery period stipulated in the ag

Complaint No. 2 09 of2024
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reasonable time has to be token into consideration. In th

circumstances of this case, a time period of 3 years woul

reasonable for completion of the contracL

L6. In view ofthe above-mentioned reasoning, the date ofexecu

i.e.27.12.2019 is ought to be taken as the date for calculati

of possession. Further, an extension of 6 months is gra

respondent in view of notification no. 9/3-2020 dated 26.

account of outbreak of Covid-19 pandemic. Therefore, the

possession comes out to be 27 .06,2023.

77. Admissibility of delay possession charges at prescri

interest: Proviso to section 18 provides that where an allo

intend to withdraw from the project, he shall be paid, by th

interest for every month of delay, till the handing over of po

such rate as may be prescribed and it has been prescribed u

ofthe rules. Rule 15 has been reproduced as under:

Rule 75. Prescribed raae ol interest- [Proviso to section 72, section
sub-section (4) ond subsection {7) oJ section 191
(1) For the purpose ofproviso to section 12; section 1B; and sub-sec

ond (7) of section 19, the "intercst at the rate prescribed" sho
State Ronk oflndia highest norginal costoflending rute +2%.:

Provided thot in cose the Stote Bank of India morginol cost

ffiHARER.-
S- eunuenAM

rote (MCLR) is notin usq itshollbe replaced by such benchmork
rotes which the State Bonk oflndio moy fixfrom time to time for
to the general public.

18. The legislature in its wisdom in the subordinate legislatio

provision of rule 15 of the rules, has determined the presc

interest. The rate of interest so determined by the I

reasonable and if the said rule is followed to award the int

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of19.

https://sbi.co.in, the marginal cost of lending rate (in sho

14 of 24
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on date i.e., 74.05.2025 is 9.10%. Accordingly, the pres

interest wilf be marginal cost of lending rate +2o/o i.e., t1^,l

20. The definition ofterm'interest' as

provides that the rate of interest

promoter, in case of default, shall

the promoter shall be liable to pay the allottee, in case of

relevant section is reproduced below:
"(za) "interest" means the totes of interest poyable by the prom
ollottee, os the cose moy be.
Explanotion. -For the purpose of this clause-
(i) the rote ofinterest chorgeablefrom the allottee by the promote

of d efa u I t, sh oll be equol to the rate of i n te rest wh ich the
be liable to poy the ollotteet in cose of defoult
the interest payoble by the prcmoter to the ollottee sha ll be from
the promoter received the omount or ony part thereof till the
omountor part thereof dnil interest thereon isrefunded, and the
poyable by the allottee to the promoter sho befrom thedote
defoults in payment to the promoter till the date it is poid;,

21. Therefore, interest on the delay payments from the compla

be charged at the prescribed rate

respondent/promoter which is the same as

case of delay possession charges.

22. On consideration ofthe documents available on record and s

(i0

made by both the parties, the authority is satisfied that the

is in contravention of the Section l.1(4)(a) ofthe Act by not

possession by the due date as per the agreement. The authori

that the due date of handing over of possession was

However, the respondent has failed to offer possession of

unit to the complainant till the date of this order. Accordin

failure of the respondent/promoter to fulfil its obli

responsibilities as per the agreement to hand over the pos

the stipulated period. Moreover, the authority observes tha

75 of24
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document on record from which it can be ascertained as to

respondent has applied for occupation/completion certifica

is the status of construction of the project. Hence, this proj

treated as on-going proiect and the provisions of the A

applicable equally to the promoter as well as allottees'

i.e., 27.06.2023 till valid offer of possession plus 2

obtaining occupation/completion certificate from the

authority or actual handing over of possession whichever i

per Section 18[1) ofthe Act of 2016 read with Rule 15 ofth

Further, as per Section 11(4)(0 and Section 17(1) ofthe Act

promoter is under an obligation to get the conveyance deed

favour of the allottees. Whereas as per Section 19 ( 1 1l of the

the allottees are also obligated to participate towards regis

development of the above-mentioned project. In view of th

respondent is liable to handover possession of the

complainants in terms of the MoU dated 27.1'2.20-19

conveyance deed in their favour as per Section 17(1) of the

on payment of stamp duty and registration charges as appli

three months after obtaining occupation/completion ce

the competent authoritY,

23. Accordingly, the non-compliance of the mandate contained

11(4)(a) read with proviso to Section 18[1) ofthe Act on the

respondent is established. As such, the allottee shall be p

promoter, interest for every month ofdelay from due date of

24.

conveyance deed of the unit in question. However, there is

the record to show that the respondent has a

occupation/completion certificate or what is the sta
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G. II. Direct the respondent to pay lease rent as per MoU.
The complainants in the present complaint are seeking add

w.r.t payment of lease rental/assured return as per the term

dated 27 -12.2019. The complainants have submi

respondent was also under legal obligation to pay lease

booked unit as mentioned in the article 3 of the MoU and it
by the respondent that it would pay the lease rent to the

at the time of possession. The complainants are seeking u

rental/assured returns on monthly basis as per the

27.12.2019. It is pleaded by the complainants that the res

25.

not complied with the terms and conditions of the said MoU

The respondent has submitted that the relief of "assured re26.

27.

rental" is beyond the jurisdiction of this authority. The enf

the memorandum ofunderstanding entered into between th

the same date with regard to assured return/pre-poss

rental before and after the offer ofpossession is a matter of

only to be dealt with by a civil court/consumer court as the

agreement for "agreement for sale" under Section 2[c) of

broadly by taking into consideration the obiects of the A

the promoter and allottee would be bound by the obligation

in the memorandum of understandings and the promo

responsible for all obligations, responsibilities, and fun

allottee as per the agreement for sale executed inter-se

Section 11(4J(a) of the Act. An agreement defines the

The authority observes that the MoU dated 27.72.20

considered as an agreement for sale interpreting the defin

liabilities of both the parties i.e., promoter and the allottee

ge 77 of2+
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the start of new contractual relationship between

contractual relationship gives rise to future agree

transactions between them. The "agreement for sale" after

force ofthis Act (i.e., Act of 2016) shall be in the prescribed

rules but this Act of 2016 does not rewrite the "agreeme

between promoter and allottee prior to coming into force

held by the Hon'ble Bombay High Court in case Neelkam

agreement/MoU defines the builder-buyer relationship. S

said that the agreement for assured returns between the p

allottees arises out of the same relationship and is marked

memorandum of understanding.

The complainants are seeking relief

rental/assured return in terms of Article 3

The money was taken by the promoter as advance against

immovable property and its possession was to be offe

certain period. However, in view of taking sale consideratio

advance, the promoter promised certain amount by w
rental/assured returns [or a certain period. So, on his failure

commitment, the allottee has a right to approach the a

redressal of his grievances by way of filing a complaint. If th

which the advance has been received by the developer fro

is an ongoing proiect as per Section 3(1) of the Act of 201

same would fall within the jurisdiction of the authority fo

Suburban Private Limited and Anr. v/s llnion of lndia &
Petition No.2737 of 201,7) decided on 06.12.2017.

desired relief to the complainants besides initiating penal p

The promoter is liable to pay that amount as agreed upon. M

29.

of MoU dated

e78of24
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Article 3 of the MoU dated 27.1_2.2079 provides for paym

Possession Lease Rental', the same is reproduced as und

reference:

ARTICLE 3
3, 7, 7. P RE. POSS ESSIO N L EASE RE N TAL:
"No Pre-Possession Leose Rental is poyoble to the Allottee for the
Jirst 36 months from the date of this MOII. lf the frling oI ap
Occupation Certificate is delayed beyond 36 months from th
this MOU for ony reason other than force majeure as defi
then the Developer shall pay Pre Possession Leose Rental per
be calculated sfter taking into account received
(hereindfter referred to as the 'Pre-Possession Lease Ren
Allottee on pro-rata bosis lrom 37th month till the appli
Occupqtion Certificate is filed lor Retail Block of the Building.
lf the application for Occupotion Certificote is frled before 36 mo
the NPV (Net Present Volue) discount olFered to the Allottee
adjusted/ reversed proportionstely for the remaining term
months."

30. After considering the above, the authority observes that

3.1.1 of the MoU dated 27 .12.201,9, ir was agreed berween

that if the application for occupation certificate is delayed

months from the date of the MoU for any reason other

majeure, then the respondent shall pay 'pre-possession leas

month (to be calculated after taking into accoun

consideration) to the allottee on pro-rata basis from 37th mo

of the application of occupation certificate.

31. Thus, 'pre-possession lease rental' amount at the agreed rat

was payable w.e: . 28.12.2022, till filing of application of

certificate.

32. In light ofthe reasons mentioned above, the authority is of

as per the MoU dated 27.72.2079, it was obligation on

respondent to pay the pre-possession lease rental/assured

necessary to mention here that the respondent has failed

Complaint No.2 09 of 2024
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obligation as agreed inter se both the parties in MoU dated 2

Further, no document with regard to filing of application fo

occupation/completion certificate with the competent au

been filed by the respondent till date. Accordingly, the liabi

respondent to pay pre-possession lease rental/assured ret

MoU is still continuing. Hence, the respondent/promoter is li

The authority observes that now, the proposition before the

whether an allottee who is getting/entitled for pre-posses

pre-possession lease rental/assured return at the agreed

month from the date i.e., 28 72.2022 till filing of appl

33.

occupation certificate as per the memorandum of understan

27 .12.2019.

rental/assured return even after expiry of due date of p

entitled to both the pre-possession lease rental as wel

possession charges?

To answer the above proposition, it is wo

consider that the pre-possession lease rental is payable to

on account of a provision in the MoU. The authority obse

purpose of 'pre-possession lease rental' and delay possessio

similar and the same is to be provided to the allottees to sal

interest as the money of the allottees is continued to be

promoter even after the promised due date and in return, th

paid either the pre-possession lease rental or delay possess

whichever is higher as the purpose of 'pre-possession lease

compensate the allottees for the amount paid by them in

which is continued to be used by the promoter for the peri

in the agreement/MOU and the payment of pre-possession

of 2024Complaint No. 29

72.2079.
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as well as the delay possession charges would result in double be

the complainants and would not balance the equities betwe

parties. However, the rate at which 'pre-possession lease rental'

be paid to the allottees by the promoter cannot be determin

clause 3.1.1 of the MoU daled 27.\2.2079, as it does not defi

amount to be paid as pre-possession lease rental in this regard.

Therefore, considering the facts of the present cas

respondent/promoter is directed to pay interest to the compl

against the paid-up amount at the prescribed rate of 11.10%o

every month ofdelay from the due date ofpossession i.e.,27.06.2

valid offer of possession plus two months after ob

occupation/completion certificate from the competent autho

actual handing over of possession, whichever is earlier, as per

18(1) of the Act of 2016 read with Rule 15 of the Rules.

G.III Direct the respondent to keep the original location and size

as per MoU and to declare the email dated 03.05.2024 as n

void.
35. The complainants have submitted that they have bo

unit/shop/space bearing no. G-49 having tentative super area of

sq. ft. for a total sale consideration of Rs.25,05,755/- e

applicable charges. Initially, the respondent had allotted the

unit/space as 219.91 sq. ft. on Ground Floor in the said proiect,

complainants received an illegal demand letter through emai

03.05.2024 for Rs.40,97,585/- from the respondent for an ad

amount and the reason given to the complainant being the are

increased to 456.36 sq. ft. which is lrighly unjustified demand as t

has increased more than double of the initial and the compl

34.

never received any letter/information regarding increase of ar
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the respondent. The respondent has submitted tha[ [he inc[ease in area

was not arbitrary but arose due to finalization of the lavoui olan for the

project. The respondent further submits that such change$ in the area

were in line with the terms of the MoU, which allows vari{tions in the

area, subiect to the final approved layout plan. Relefant clause

pertaining to the modification of super area of unit in thJ UoU dated

27.72.2079 is reproduced as under for ready reference;

1,3 "lt is hereby ctorifed to the Altottee that Super Area of lJnit os kentionett
herein above is subject to modifcotion, Jinal confirmotion of Lhe Iome sholt
be mode once the building plan is revised/ the structure is comDlbte/ ot the
ttme of ofler o[ possessI.n olunit.

'fhe authority observes that the MoU has been executed {etween the

parties on 27 ."12.2019 i.e. post coming into force of the Act, 4 016 as well

as Rules, 2017. However, the said MoU is not in conformity With Section

13(2) of the Act. F'urther, the above said clause is in strict violation of

Section 14(21(i) of the Act of 2016, which provides thar:
4.(2)"Notwithstanding anything contoined in any law, controct or ogreement, after

the sanctioned plans, l.tyout plans and speciJicotions and thi nqture oJ:the
jixtures, fittings, omenities ond common oreas, of the aportm|nt, plot or
building, os the cose may be, os approved by the competent oufhoiiq,, are
disclosed or furnished to the person who ogree to take one or morA of the sotd
opartment, plot or building, os the case moy be, the promoter sholl itot moke(i) ony additions and olterations in the sonctioned plons, layout plons ond
specifrcations and the noture of fxtures, fittinas qnd omenities described
therein in respect of the apqrtment, plot or building, as the case mdy be, which
ore ogreed to be taken, without the previous consent of that person'.

After, considering the documents available on record as well as

submissions made by the parties, it is determined that the respondent

has increased the superarea ofthe unit from 219.91 sq.ft. tQ 456.30 sq.

ft. i.e. 707.494o/o without any prior intimation and justificAtion to the

complainants. The authority has already decided this igsue in the

36.

37.

complaint bearing no. 4031 of 2079 titled as Varun Gupta V/s Emaar
MGF Land Ltd. wherein, the authoriry holds rhar the dema{rd for extra

laee 
22 ol2a
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payment on account of increase in the super area by the

promoter from the allottee(s) is legal but subject to co

before raising such demand, details have to be given to th

and without iustification of increase in super area, any de

in this regard is liable to be quashed. However, this remai

the condition that the flats/units and other components

justification to the complainants is bad in the eyes of law a

is hereby set aside as it is a well settled principle that no o

benefit of his own wrong.

Directions of the authority

Hence, the authority hereby passes this order and issues

directions under section 37 of the act to ensure co

obligations cast upon the promoter as per the function entr

authority under section 34(0:

i. The demand with respect to increased area is set aside.
ii. The respondent/promoter is directed to enter into

buyer's agreement with the complainants as per the ,ag

sale' annexed with the Haryana Real Estate (Re
Development) Rules, 2017 within a period of60 days
ofthis order.

lL The respondent/promoter is directed to pay inte
complainants against the paid-up amount at the pre
11.L00/o p.a. for every month of delay from the d
possession i.e., ?7.06.2023 till valid offer of possessi
months after obtaining occupation/completion certifi
competent authority or actual handing over of
whichever is earlier, as per Section 18(1) of the Act o

area on the project have been constructed in accordance wi

approved by the competent authorities. In view of the

demand w.r.t increase in super area without any prior inti

H.

38.
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with Rule 15 ofthe Rules-

vl.

iv. The arrears of such interest accrued from the
possession i.e.,27.06.2023 till the date of order by t
shall be paid by the promoter to the allottees within a

days from date of this order and interest for every mo
shall be paid by the promoter to the allottee before
subsequent month as per rule 16(2) of the rules.
The respondent/promoter is directed to supply a
updated statement of account after adjusting delay
charges within a period of 30 days to the complainan
The complainants are directed to pay outstanding dues,
adjustment of delay possession charges within a perio
from the date of receipt of updated statement of accou

vii. The respondent/promoter shall handover possession
the complainants in terms of the MoU dated 22.1_

execute conveyance deed in their favour as per Section
Act of 2016.

39.

40.

viii. The respondent shall not charge anything from the
which is notthe part of the MoU dar.ed 27.12.2079.

ix. The rate of interest chargeable from the allottees by th
in case of default shall be charged at the prescribed rate
by the respondent/promoter which is the same rate
which the promorer shall be liable to pay the allo
default i.e., the delay possession charges as per Section
Act.

The complaint stands disposed oi
File be consigned to registry.

Datedi 1_4.05.2024
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