Complaint No. 1332 of 2023 and 2 Others

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Date of order: 20.03.2025
NAME OF THE BUILDER M/s Aster Infrahome Pvt. Ltd. |
PROJECT NAME “Green Court”
S. No. | Case No. Case title
1 CR/1332/2023 Atul Makkar
. V/S
: 'M,."s Aster Infrahome Pvt. Ltd.
2. | CR/1333/2023 . Kiran Makkar
L 1Y v/S
]"-1 /s Eg’t'ef_lﬁfféhﬂme Pvt. Ltd.
3. | CR/3957/2023 Vaibhav Agarwal
Vs I
| M/s Aster Infrahpme Pvt. Ltd. 1

CORAM:
Shri Vijay Kumar Goyal

APPEARANCE:
Shrl Mohit Dua

Shri Shankar Wig

ORDER

Member

Advocate for complainant
Advocate for respondent

1. This order shall dispose of all the complaints titled as above filed before the

authority under section 31 of the Real Estate (Regulation and Development)

Act, 2016 (hereinafter referred as “the Act”) read with rule 28 of the Haryana

Real Estate (Regulation and Development) Rules, 2017 (hereinafter referred as

“the rules") for violation of section 11(4)(a) of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all its obligations,

Iy

Page 1 0f 20



H ARERA Complaint No. 1332 of 2023 and 2 Others
=2 GURUGRAM

responsibilities and functions to the allottee as per the agreement for sale

executed inter se between parties.

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, “Green Court” Sector-90 being developed by the same
respondent/promoter ie., M/s Aster Infrahome Pvt Ltd. The terms and
conditions of the Buyer's Agreement against the allotment of units in the
project of the respondent/builder and fulcrum of the issues involved in all the
cases pertains to failure on '{h&'pal'-t of the promoter to deliver timely
possession of the units in question, apii nﬂter certain issues,

3. The details of the complaints, re‘i}l}’ tu" st:atusl unit no., date of agreement,
possession clause, due date. of pas;e_}"?_mn_t_‘l._{tﬂ_tal _qalg consideration, total paid

amount, and relief sought are given {ﬁ_'thé'-fa""hle below:

Project Name and Aster Infrahome Pvt, Ltd, “Green Court”, Sector-90,

Location Gurugram.

Occupation Certificate: - 17.11.2022
Possession Clause: -

Clause 8 (a)

Subject to the force major circumstanges, ?rrtﬁ'n'ﬁ&ﬂtrm gf statutory outhariries, receipt of occupation
certificate and Allottes having timely complisd with alliesobligations, formalities or documentation,
as prescribed by Developer and nat being in -d'eﬁ:u!r under any part hereaf, including but not tirmited
to the timely payment of instalments ﬂ?g a-r ﬂiru.@e.?.-m der nﬁe,paymEntpﬂnn stamp Duty and
registration charges, the Devéloper prop nﬁ’srpﬂs.mssmn of the Said Flat to the Allottee
within a period of 4 (four) years fmm the date of approval of building plans or grant of
environmental clearance whichever is later(herdinnfter r‘eﬁrrfd to o5 the "Commencement

Date”).
Sr. | Complaint No., | Unit ' Due date | Sale Offerof
No Case No. of Consideration/T possession
Title, possession | otal Amount paid
and by the
Date of filing of complainants in
complaint . all | Rs. il
1. CH/1332 /2023 1304, Floor-13%, | 12012020 ai: - OF: 24112022
Tower-K Bs 21,54,000/-
{Page 15 of complalnt) [sihm e by
Atul Makkar Ao z £ respendent during
/ 526 fi (Cafculated *Note: Sale m;""?dé,mﬁfa]“d
V/i5 f . | consideration L
[carpet area) [:-;:lm e iR | Ierddver tenily
pnvironment meatianed (1]

/A/ : | i Re16: 308577 during
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M/s Aster [Page 14 of cleardnce Qe | prﬂl:ﬁﬂﬁfﬂgi darad
Infrahome Pyt. complaint] 1Z.012016) 20.03.2025
Ltd.
D.OF. 21.03.2023 AP: -
RE.22 47,796/
Reply:25.08.2023 (As mentoned in S04
at page 120-121 of
: reply]
2. | CR/1333/2023 | G511 Fioor-5% | 12.01.2020 SC: - 0.F: 24112022
Tower- H Hs.1483,000,- et
u]
Kiran Makiar (Page 120 of reply) complaint]
Area (Caleulated
‘.-’1-"5 336 s1]. e [carpﬂ from the cate
area) of
M /s Aster EmdrgnImEent AP -
Infrahome Pvt. (Page 12 of _'-EEE’I Ej“' Rs.13,91,999 /-
Lrd. complaint) S Rq? a_ {As mentioned in SOA
D.O.F. 21.03.2023 LS at page 120 af reply)
Reply: 25.08.2023 M4 WY ; s
3. | CR/3957/2023 305, Figer-3° | QZOEZORD L0 N, 5C- O.P:24.11.2022
Tower B i Rs25.26,118/- s
! ' age &
:a:::,ﬂ ! {Page 95 of complalnt) complaint)
’ brea ﬁu;aﬂi:muraid !
2150 ft. (carpeot)| TWOm th§ date
V/s . f"qé.:ra] i ol . [
:_Jrr'rlrnumtnt. AP -
M/s Aster [Page50 of ﬂﬁnﬁ;ﬁi‘ R§.22,47,796/-
Infrahftr:;:e 2h ; _aju_t‘].. TPage 95 of complaing)
D.OF. 25082023
Reply; 29.02.2024

Note: In the table referred above ntrmjr?nhﬁmhahuuaham bm.-n used. They are elaborated

as follows:

Abbreviations Full form.

DOF- Date of Filing
8C- Sale consideration

AP- Amount paid

0.P.: Dtfer of Possession

The complainants in the above complaints have sought the following relief:

1. Direct the Respondent to make the payment on account of delayed possession charges
@ 10.40% as per RERA Act, from due date of possession ie, 12.01.2020 till actual

handing over of possession.

gt

Direct the respondent not to charge the holding charges or maintenance charges.

3. Direct the respondent to charge delay payment, if required at equitable rate of interest. |
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4. It has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter/ respondent in
terms of section 34(f) of the Act which mandates the authority to ensure
compliance of the obligations cast upon the promoters, the allottee(s) and the
real estate agents under the Act, the rules and the regulations made thereunder.
-The facts of all the above-mentioned complaints filed by the
complainant(s] /allottee(s) are also similar, Out of the above-mentioned case,
the particulars of lead case CR/1332/2023 titled as Atul Makkar v/s M/s
Aster Infrahome Pvt. Ltd. are heing taken 1ntu consideration for determining
the rights of the allottee(s] qua de a}*ﬁi:l pussessmn charges,

h.._ 1;.-.'

A.Unitand project related details. | |
6. The particulars of the project; t!_'le detaiIsfﬁtéale_cdnsideratmn, the amount paid

by the complainant, date of proposed Eén'ﬁing over the possession and delay
period, if any, have beendetailed in the following tabular form:

S. | Particulars Deta‘ﬁls
No. 5 >
1. | Name of the project "Green Court’, Sector 90, Gurugram,
N Harydna. —=
2. | Nature of the project | Affordable Group Housing Colony
3. | RERA registered or not Registered vide no. 137 of 2017 dated
. .|28.08.2017 valid up to 22.01.2020
4. | Unit no. 1304, 13% floor, Tower- K
FanS M 1, (Pageno. 14 of the complaint)
| 5. | Unitarea /52650 ft.
. N (Page no. 14 of the complaint)
6. | Allotment letter 20.08.2015

N ) (Page no. 123 of the reply)
7. | Date of execution of buyer's | 25.02.2016

agreement (Page no. 11 of the complaint)

8. | Possession clause Clause 8{a}

Subfect to the force major circumstances
intervention of statutory authorities, receipt of
accupation certificate and Allottee having timely
complied with all its obligations, formalities or

documentation, as prescribed by Developer and
nat being in defauwlt under any port hereo),

!Q/ Page 4 of 20
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including but not limited to the timely payment
af installments of the other charges as per the
payment plan, stamp Duty and registrotion
charges, the Developer proposes Lo offer
possession of the Said Flat to the Allottee
within a period of 4 (four} years from the
date of approval of building plans or grant of
environmental clearance  whichever s
laterfhereinafier  referred W as  the
“Commencement Date”)

(Page no. 20 of the complaint})

9. | Building Plan

22.10.2014
(Taken from CR/3244/2021 of same project)

10, | Environment Clearance

3 {Tﬂkﬂﬂ from CR/445/2024 of same project)

42,01.2016

11, | Due date of possession

12101.2020

'-.ji-{_E;hJ_]‘-Etm from the environment clearance

Lug‘fa‘rer]

12. | Basic sale co ﬁsidemu‘nn_

L 'le& 31,897 /-
' Ihs per SQA dated 23.11.2022 at page no. 41 of

the cormplaint)

['13. | Total amount paid

Rs.2154,000/- |
(As per SOA at page no. 120 of the reply)

14. | Occupation certificate

1? 11.2022
(As on page 1160f reply)

15. | Offer of possession

24.11.2022
{submittad” by respondent during proceedings

B. Facts of the complaint:

| dated 20,032025)

1':_. I' I'. 3

7. The complainant has made the following submissions in the complaint:

I. That somewhere i jan-EﬂiE the respondent advertised about its new

Affordable Group Housing Cnh:m;..r Frn}ect l'lﬂ.t]fl.._i-.‘l}? “Green Court” in Sector 90,

Gurugram, Haryana. The respnnclent pamted a rosy picture of the project in

their advertisement making tall claims and representing that the project

aims at providing group housing colony which inter - alia comprises of

residential floor space, car parking space, recreational facilities, landscaped

gardens.

II, That believing the representations of the respondent and on the lookout for

an adobe for himself and his family, on 27.01.2015, the complainant applied

for an allotment through draw of a residential unit in the said project through

%
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application for draw vide receipt no. '003345". Thereafter, the respondent
allotted the unit bearing no. flat no. 1304, situated on 13% floor in tower-K
having carpet area of 526 sq. ft. and balcony area of 100 sq. ft. in the said
project.

After almost 1 year from the date of application for the unit, finally, on
25.02.2016, the buyer’s agreement was executed between the complainant
and the respondent of the said unit. The complainant had already made a
payment amounting to Rs.8,07,751 /- from the date of booking till execution
of agreement in accordance with I;hE d&mﬂn ds of the respondent.

That believing on the respnncienl: mpresenratmn the complainant kept on
making payment as and when dama!nded by the respondent. Till date the
cump]ainant has paid a total -s'l.ir'n 'i:if R; 25127 249,# towards the unit in
Rs.25,26,806/-

As per clause 8(a) of the said buyer's agreement dated 25.02.2016, the
respondent proposed to offer the possession of the unit in question to the
allottee within a period-.of 4.years from the date of approval of building plans
or grant of environment ::'Iearaﬁte, "!.ﬁﬁi.ch.fwer is later, i.e, by 12.01.2020 as
the respondent company has received the approval of building plan on
22.10.2014 and environment clearance from the concerned department on
12.01.2016 vide Minutes of the Eﬁ’éﬁ-meéi‘:ing_uf. State Environment Impact
Assessment Authority held on. 12.01.2016, under the Chairmanship Sh.
Bharat Bhushan IAS (Retd.), Chairman, SEIAA held in the meeting room of
office of SEIAA Haryana, Sector-2 Panchkula, regarding Environmental
Clearance under EIA Notification dated 14.9.2006.

Subsequently, the complainant kept making calls, requests and through
several meetings kept inquiring as to when will the respondent deliver the
project but the respondent’s representatives never furnished a concrete

answer to the same. The complainant time and again contacted the
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VL.

VIIL

IX.

respondents expressing his concern over the delay in project and seeking an
explanation from the respondent for the same, but to no avail,

As per clause 8(a) of the agreement, the due date of possession comes out to
be 12.01,2020. However, the respondent failed in handing over the same. The
complainant approached the project location several times during the said
period to see the stage of construction but the project was nowhere near
completion. The complainant, subsequently approached the respondent
representatives to know about the date of handing over of possession but to

the utter shock of the complainant ;'-:

_ﬁle_'rcspundent refrain from replying to

ol L
Fh.
1 1

the same, i
Though the booking of the said umtwasmad ein2015 and further the builder
buyer agreement was exetuted in 2016 and as per the said builder buyer
agreement the unit in qu estion iffrafs:":::u pposed to be handed over by
12.01.2020, but till the due date of possession-the project was nowhere
nearing completion. Upon this, the complainant asked the respondent as to
the date of handing mrer', but ta no avail as no concrete reply was given by
the said respondent. Thefegfﬁi:r. lha ¢omplainant kept contacting the
respondent on several nccaﬁirjﬁs seekmg an update on the construction
status and if the requisite sanctions atid approvals had heen obtained, but all
in vain. '

After a delay of almost 3 years, onl 24.11:2022, the respondent issued the
letter of registration of .ﬁuhjcct ulmit alon g. with demand letter of Rs.
2,78,322 /- wherein the respondent has offered to take the possession of the
unit upon which the complainant protested to the respondent that they
issued the said letter of possession after 3 years from the due date without
any justified reasons and the delay has caused hardship upen her, the wait of
3 years is not a short period.

Upon receipt of said notice, the co mplainant immediately arranged funds and

ready to make the remaining payment in order to avoid imposition of any
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X1,

XIL

delayed payment charges or holding charges and visited the respondent’s
office to complete necessary documentary formalities and take possession of
their unit. However, much to the dismay of the complainant, the respondent
sought a time of 2 months in order to furnish the unit. Thereafter, the
complainant throughout this period, regularly and repeatedly followed up
with the representatives of the respondent and enquired about the status of
the project. However, the representatives of the respondent on every
occasion made false and vague assurances that the possession of the flat
would be delivered soon and Il:e{:t ﬁh prolonging the matter unjustifiably
without any convincing reascm tl;é‘féb}' inflicting great mental agony and
hardship upon the cumptamants |r| ‘order to impose delayed payment
charges or holding charges or maintena nce charges as per the clause 8 (b) of
the buyer's agreement, ']-Im-'.r'ey?r,-;fhe complainant vide email dated
03.12.2022 had alse reguested the respondent to share the copy of
occupation certificate as obtained by the complainant from the concerned
department but the said request of the complaifiant remains unheard. It is
further to note that no offer of passession can bemade to the allottee without
obtaining occupation cer!.iﬁr-:ate":frﬂrnfcnncerned department. The said act of
the respondent is dllegal, “arbitrary and has been done with malafide
intention. i

The complainant requested the respondent officials to make the payment of
delay possession charges from due date of possession till actual handing over
of possession as per buyer's agreement as the construction of the unit got
delayed beyond the period as agreed in buyer's agreement. But the
respondent clearly refused to make the payment on account of delay
possession charges as per buyer's agreement.

Under clause 4 (b) of the buyer’s agreement, upon delay payment by the
allottee, the respondent can charge @15% per annum from the due date,

applicable for the period of delay, however, on account of delay in handing
Page 8 of 20
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aver of possession by the respondent is liable to pay delayed possession

charges for every month of delay at the same interest rate at which he
charged interest on account of delayed payment by the complainant as held
by the Hon'ble NCDRC in the case titled as Shri Satish Kumar Pandey & Anr.
v/s M.s Unitech Ltd. (14.07.2015) as also in the judgment of Hon'ble Supreme
Court in Neelkamal Realtors Suburban Pvt Ltd Vs, UOI and ors. (W.P 2737 of
2017).

{1l That the respondent had made representations and tall claims that the
project will be completed on Lime_,'{}rﬁt_he contrary, the respondent has failed
in adhering to the representaﬁﬁﬁﬁ'iﬁ%ﬂe by him and retained the hard-
earned money paid by the ::nm]'jlﬁft:iﬁ'n:i: for so many years thereby causing
wrongful loss to the co mplainant and wrongful gain to the respo ndent,

XIV. That the respondent has failed to-complete the-project on time, resulting in
extreme kind of financial hardship, mental distress, pain and agony to the
complainant along with the delay in handing over the possession of the said
unit, the respondent had failed in providing the same.

XV. Accordingly, the complainant(s) are entitled fo get interest on the paid
amount along with interest aat.i:he- fate' as prescribed by the Authority per
annum from due date of possession as per flat buyer agreement till the date
of handing over of possession.

¢. Relief sought by the complainant: _
8. The complainant has sought following relief(s):

i Direct the respondent to make the payment on account of delayed possession
charges @ 10.40% as per RERA Act, from due date of possession ie.,
17.01.2020 till actual handing over of possession.

i Direct the respondent not to charge the holding charges or maintenance
charges.
i, Direct the respondent to charge delay payment, if required at equitable rate
of interest.
D.Reply by respondent:
9. The respondent has made following submissions:

Page 9 of ZD
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That the complaint filed by the complainantisa misuse of process of law and
is misconceived one, hence it is liable to be dismissed out rightly. The
complainant has suppressed true and material facts from this Hon'ble Form
and has not placed exact version and material facts before this Hon'ble
Forum. The present complaint is based on false, frivolous and baseless facts
and is devoid of any valid cause of action or true grievance qua the opposite
party.

That the complainant is estopped from filin g the presentcomplaint by his own
acts, conduct, admissions, mmm_i_::é:l_rs_h_ﬁj_s,_j pmissions, acquiescence and latches.
That the complainant has nnt':':éi:iﬁéﬁﬁéiied this forum with clean hands.
complainant is not ready to undersr.an 1d the pngoing situation of pandemic as
well as economic slowdown whi'ch resull;ed in delaj,r in completion of project.
The matter in dispute doeg not fallwithin the purview of Consumer Protection
Act. The complainant had booked the flats for speculative purposes and to
gain premium over the same, hence the present complaint is not
maintainable before this Hon'ble Forum and is liable to be dismissed.

Due to reasons beyund"-'thel controls. ﬂf'"rés'fl:uﬁdenl company, the delay
occurred and still in hard stuck sitl.fiif:tﬁh dfter covid- 19, is standing in all
respect to complete the projectsootlas ‘possible, There is no negligence or
any unfair trade practice’in order to-dupe the hard-earned money of the
complainant on the part of respundent company:

That the complainant was informed about the terms and conditions of
Buyer's agreement at the time of booking of the said unit and that said
agreement was signed by the complainant after understanding each and
every clause, no harassment cau sed to complainant.

Due to reasons beyond the controls of respondent company, the delay
occurred and still in hard stuck situation after covid-19, is standing in all

respect to complete the project soon as possible.
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VI, That the Hon'ble court of Smt. Sakshi Saini, Learned Civil Judge, Gurugram

was pleased to grant date of offer of possession as July 2021. Copy of the
order is attached herein with. The contention of the date of possession taken
by Learned Civil Judge, Gurugram on the basis of certain documents & figures
after obtaining the confirmation from the said department. The Learned Civil
Judge has taken the date of establishment as date of commencement of
project after having going thro ugh the arder of this Authority, Gurugram vide
complaint No. 3244 of 2021 wherein it has been confirmed by Learned
Authority that start date of .cnns,_tri.__u:tipn of the project as 06.05.2016
(Consent to Establishment) & aﬁe-r that iE months grace period was given
by the Learned Court of Ciwil Iudgépn the basis of certain notification by
Govt. of Haryana considering i;_aéé.:ihﬁfa;lgd;ium period of 11 months and itis
not out of point to mention 'tha:i:'-'l;e'ﬁr'héﬂ '_E{vﬂ_]i-rf._ig_e has given 94 days grace
period also on the hasis of judgement El'f Apex Court and NGT.

VIl In the above aforesaid pl‘emiﬁEE'at‘ld in the interests of Justice, it is therefore
most respectfully prayéd' that the complaint filéd by the complainant may
kindly be dismissed with heavy costs holding the same as devoid of meritand
abuse of the process of law and the {:ﬂm‘ﬁl&int may be directed to withdraw
the complaint. It is prayed accordingly. _

10. All other averments made in the complaintwere denied in toto.

11, Copies of all the relevant dr:n:ument;'. have been filed and placed on record.
Their authenticity is notin d!splﬁ:e. Heln ce. the complaint can be decided on the
hasis of these undisputed documents and submission made by the parties.

E. jurisdiction of the authority:
12.The Authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.
E.l Territorial jurisdiction
13. As per notification no. 1 /92/2017-1TCP dated 14.1 2.2017 issued by Town and

Country Planning Department the jurisdiction of Real Estate Regulatory
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Authority, Gurugram shall be entire Gurugram District for all purpose with

affices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram district, Therefore, this
Authority has complete territorial jurisdiction to deal with the present
complaint.

E.ll Subject ma tteﬁwlscllu:tim
14.Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 1i(4)(a) is

reproduced as hereunder:

Section 11{4){a) %

fie pesponsible for all obligations, responsibilities and functions under the provisions
of this Act aor the rules and regulations made thergunder or to the allottee as per the
agreement for sale. or o r{ua'ﬁ'slsqcr'anan of allottée, as the case may be, till the
convevance of all the apgrtments, flats or buildings. a5 the case may be, o the
allottee, or the commen apeas'to, the association, of allottee or the competent
guthority, as the case mopbey’ . o'y

15.50, in view of the provisions of the Act guoted above, the Authority has
complete jurisdiction 1o decide the complaint regarding non-compliance of
obligations by the promoter leaving ﬂSidE.tﬂmp_Ei.}!éHﬂ:{m which is to be decided
by the adjudicating officer if pursued h}r the c:n::ﬁlplainant at a later stage.

F. Findings on objections raised by the respondent.
F.I Objection regarding delay due to covid-19 circumstances.

16. The respondent-promoter raised a ‘contention that the construction of the
project was delayed dueto fo rce_majeuré conditions lockdown due to outbreak
of Covid-19 pandemic: Further, the authority has gone through the possession
clause of the agréement and observed that the respondent-developer proposes
ta handover the possession of the allotted unit within a period of 4 (four) years
from the date of approval of building plans or grant of environmental clearance
whichever is later. In the present case, the date of approval of building plan 18
29 10,2014 and date of environment clearance is 12.01.2016 as taken from the

other matters of same project. The due date Is calculated from the date of
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environment clearance being later, so, the due date of subject unit comes out {o

be 12.01.2020.

As, observed by Hon'ble Delhi High Court in case titled as My/s Halliburton
Offshore Services Inc. V/S Vedanta Ltd. & Anr. bearing no. O.M. P (1)
{Comm.) no. 88/ 2020 and 1.As 36 96-3697/2020 dated 29.05.2020:

"69. The past non-performance of the Contractor cannat be condoned due to the COVID-
19 lockdown in March 2020 in India. The Contractor was in breach since September
2019. Opportunities were given to the Contractor to cure the same repeatedly. Despite
the same, the Contractor could not complete the Project, The outhreak of o pandemic
rannot be used as an excuse for non-performance of a contract for which the deadlines
were much before the outbreak itself”

The respondent was liable to complete the construction of the project and the

possession of the said unitwas to hghangiéd over by 12.01.2020 and is claiming
benefit of lockdown which came into effect on 23.03.2020 whereas the due date
of handing over of pnssﬂssibn was primj"_ to the event of outbreak of Covid-19
pandemic. Therefore, the authority is of the view that outbreak of a pandemic
cannot be used as an excuse for non- performance of a contract for which the
deadlines were before the outbreak itself and for the said reason, the said time
period is not excluded while calculating the delay in handing over possession.

In view of the above, the objection raised by the respondent to extend the due
date of handing over of possession due:m force majeure circumstances due to

covid-19 is declined. |

G.Findings on the relief sought by the mmpiainam:

G.1 Direct the respondent to make the payment on account of delayed possession

charges @ 10.40% as per RERA Act, from due date of possession i.e,
12.01.2020 till actual handing over of possession.

20, The complainant booked a unit in the project "Green Court” located in sector-

90, Gurugram, being developed by the respondent. The complainant was
allotted unit number 1304 on the 13 floor of Tower-K. The buyer's agreement
was executed between the parties on 25.02.2016. The complainant has paid Rs.

21.54,000/- against the sale consideration of Rs. 1 6,31,897 /-. The respondent
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obtained the occupation certificate on 17.11.2022, and the offer of possession
was made on 24.11.2022.

21. In the present complaint, the complainant intends to continue with the project
and is seeking delay possession charges as provided under the proviso to

Section 18(1) of the Act. Section 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
18(1). If the promater fails to complete or is unable to give
possession of an apartment, plat, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the prormoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be presceibed™
29 Clause 8 of the buyer's agreement provides for time period for handing over of

possession and is reproduced belows
Clause Bia} N N R L ™, Vo
Subject to the force mafor circumstances, nterventiag of statutory authoritics,
recelpt of accupation Certificate and Allattee Faving Umelycomplied with all its

abiigations, formulities ar documentation, as prescribed by Developer and not
heing i defoult under any parehereaf, inclutding but not-iimited to the timely

payment of installments of the other chargés a5 ger the payment plan, stomp
Duty and registration changes, the Developer proposes ta offer possession af
the Said Flat to the Allogtee within o period of 4 (faur] years from the date
of approval of building plans or grant of envirpnnental clearance
whichever is laterfhereipafter referred to a5 the "Commencemernt Date”

773 The authority has gone threugh the possession glause of the agreement. At the
outset, it is relevant to comment: an-the pre-set possession clause of the
agreement wherein the passession has been subij ected to all kinds of terms and
conditions of this agreement and the éu:mpléinant not being in default under
any provision of this agreement and in compliance with all provisions,
formalities and documentation as prescribed by the promoter. The drafting of
this clause and incorporation of such conditions is not only vague and uncertain
but so heavily loaded in favour of the promoter and against the allottee that
even a single default by the allottee in fulfilling formalities and documentations
etc, as prescribed by the promoter may make the possession clause irrelevant
for the purpose of allottee and the commitment date for handing over

possession loses its meaning.
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24, The buyer's agreement is a pivotal legal document which should ensure that

the rights and liabilities of both builder/promoter and buyer/allottee are
protected candidly. The apartment buyer’s agreement lays down the terms that
govern the sale of different kinds of properties like residentials, commercials
otc. hetween the buyer and builder. It is in the interest of both the parties to
have a well-drafted apartment buyer's agreement which would the reby protect
the rights of both the builders and buyers in the unfortunate event of a dispute
that may arise. It should be drafted in the simple and unambiguous language
which may be understood by a.commen mai with an ordinary educational
background. It should contain aprn:ggfﬁa'mn with regard to stipulated time of
delivery of possession of the a partmeﬁtp!nt or building, as the case may be and
the rights of the buyer/allottees in cﬁsé:ﬁf_‘detay_ ;n_pnssessim\ af the unit,

2% Due date of handing over pusm:_ss_iui:ﬁahd admissibility of grace period:
The counsel for the résp::mdent br_uught. into the natice of the Authority, that
the authority has already con sidered the due date of possession as 06.11.2020
by calculating 4 years fr.ﬂm.t:.he-dafe of cansent to establish i.e. 06.05.2016 plus
& months grace period in lieu of t:ﬂvid—QHJHdivﬁt?ef. aggrieved by this order by
not allowing the delay on account of ban o cofistruction etc. as alrea dy allowed
by the Ld. Civil Judge in siiit fio. GS:3317+2022, the respondent preferred an
appeal against the said order :f-? mtt':hnril"q.r for not-allowing extra grace period
on account of delays due to reason beyond the control of the pro moter.

26. Moreover, on the documents and SII.I]:]lI!lliSSiﬂﬂE-L maﬂe by both the parties, the
Authority is of the conside red view that the buyer's agreement and the
Affordable Group Housing Policy, 2013 the promoter has proposed to hand
over the possession of the said flat within a period of 4 years from the date of
approval of building plans (22.10.2014] or grant of environment clearance,
(12.01.2016) (hereinafter referred to as the “Commencement Date"],
whichaver is later and has sought further extension of a period of 6 months

(after the expiry of the said time period of 4 year) but there is no provision in
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relation to grace period in Affordable Group Housing Policy, 2013. As such in

shsence of any provision related to grace period, the said plea raised by the
respondent is disallowed in the present case.

27 Admissibility of delay possession charges at prescribed rate of interest:
The complainant is seeking delay possession charges at the prescribed rate.
However, proviso to Section 18 provides that where an allottee does not intend
to withdraw from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at such rate as may be
prescribed and it has been prescr_l!:b;_a;!:*l_;- Eﬁd&l’ Rule 15 of the Rules, ibid. Rule 15

et
Ll |

has been reproduced as under: G0
"Rule 15. Prescribed rate ufir’tkierﬂb"}l"ﬁ:wm} to section 12,
cection 18 and sub-section (4) and subsection (7] of section 19]
{1) For the purpose af j:lr-:I"i'l'm'n?.iﬂ_i'ﬁah;il’;;}'ﬂéﬁin__{ﬂ;ﬂﬂﬂ' Luh-
cprtions (4) and (71 of section 19, the “irerest at the rote prescribed”
shall be the State Boak of India hmhm?ﬂd@rmr'mnﬁf feneting nale
42%': T8l il 1 .
Provided that in gage the State Bank of India marginal epst of lending
rgte (MCLR) ignot in use, it shaltbe repluced By such benchrark
lending rates which the Staté Bank offindid may i framtime to time
Jor [ending to the general public® 17
28, The legislature in its wisd orin the subordinate legislation under the provision
of Rule 15 of the Rules, ibid, has determined the prescribed rate of interest. The
rate of interest 50 determined by ﬂle'fl’l'-:afﬁ'gsfiémr'e, ig reasonable and if the said
rule is followed to award the interest, itwillietisurguniform practice in all the
cases. F
29. Consequently, as per website of the State Bank of India i.e., https://sbi.co.in, the
marginal cost of lending rate (in short, MCLR) as on date i.e., 20.03.2025 is
9.10%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2% i.e., 11.10%.
30. The definition of term ‘interest’ as defined under Section 2 (za) of the Act
provides that the rate of interest chargeable from the allottee by the promoter,
' case of default, shall be equal to the rate of interest which the promoter shall

be liable to pay the allottee, in case of default. The relevant section is

@/ reproduced below:
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“(#a) “interest” means tha rates of Interest payable by the promoter oF the
ailottes, a5 the casc may be.

Explanation. —Far the purpose of thiz clouse—

{il the rote of interest chargeable from the allottee by the promoter, 10 COsE
of default, shatl be equal to the rate of interest which the pramater shall
he ligble to pay the allowes, iri case of defawlt

(i the interest payable by the promoeter (o the aliottes shail be from the date
the promoter recelved the amount or gy part thereaf till the date the
armoustt oF part thereof and interest thereon 15 refunded, and the interest
paable by the allotiee to the prurﬁnter:.'hnﬁbefmmt.'lﬂ date the allotiee
defaults in payment to the promoter Gl the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rateie., 1 1.10 % by the respondent,/promoter which
is the same as is being granted to them in case of delayed possession charges.
On consideration of the circumstances, the evidence and other record and
submissions made by the parties,'&i_’é@iﬁ;rit}r ig satisfied that the respondent
s in contravention of the provisions0 fthe Act By virtue of buyer’s agreement
executed between the parties on 255123016 the possession of the booked unit
was to be delivered within 4 }realré I-'{'u;n:u'- the date of environment clearance
(12.01.2016) being later, which Gomes ott to be 12.01.2020. Occupation
certificate was granted. by the concerned authority on 17.11.2022 and
thereafter, the possession af the subject unit was offered to the complainant on
4.11.2022. Copies of the same have bﬁen placed on record. The authority is of
the considered view that there is t'i__fﬂﬂjéf_ on the part of the respondent to offer
possession of the subject unit and it is ’_E_'aii.u:e an péﬂ of the promoter to fulfil
its obligations and responsibilities as per the buyer's agreement dated
25.02.2016 to hand over the possession-within the stipulated period.

Section 19(10) of the Act obligates the allottee to take possession of the subject
\nit within 2 months from the date of receipt of occupation certificate, In the
present complaint, the occupation certificate was granted by the competent
quthority on 17.11.2022, The respondent offered the possession of the unit in
question to the co mplainant only on 294.11.2022, so it can be said that the
complainant came to know about the occupation certificate only upon the date

of offer of possession, Therefore, in the interest of natural justice, the
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complainant should be given 2 months' time from the date of offer of

possession, These 2 months of reasonable time is being given to the
complainant keeping in mind that even after intimation of possession
practically he has to arrange a lot of logistics and requisite documents including
but not limited to inspection of the completely finished unit but this is subject
to that the unit being handed over at the time of taking possession is In
habitable condition. It is further clarified that the delay possession charges shall
be payable from the due date of possession till the expiry of 2 months from the
date of offer of possession (24.11 21]22) which comes out to be 24.01.2023.

34. Accordingly, the non-compliance -::-ffehe.f mmldate contained in section 11(4)(a)
read with section 18(1) of the Act ¢ un _l:‘:}e part of the respondent is established.
As such the complainant is entitled to delayed possession at prescribed rate of
interest i.e., 11.10% p.a.w.ef. 12'.{11_,21_33:& till the expiry of 2 months from the
date of offer of possession (24.11,2022) Which coriies out to be 24.01.2023 as
per provisions of section 18[1] of the Act read with rule 15 of the rules and
section 19(10) of the Act,

35. The following table concludes the time. périod for which the complainant-

llottee is entitled to delayed pessession charges in terms of proviso to section

18(1) of the Act:
Sno. | Complaintno, | Due date of | Offer of | Period for which the
possession possession complainant is entitled to
' DPC

1. CR/1332/2023 12.01.2020" 2411.2022 waef 12012020 il
24.01.2023 |
Z. CR/1979/2023 | 12.01.2020 24.11.2022 wef 12012020 il

24.01.2023
% CR/3957,/2023 | 12012020 | 24.11.2022 wel 12012020 il

| | | 24.01.2023

G.I1 Direct the respondent not to charge the holding charges or maintenance
charges.
36, The respondent shall not charge anything from the complainant which is not

the part of the buyer's agreement. The respondent is also not entitled to claim

hnlu:hng charges from the complainants at any point of time even after being
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part of the builder buyer agreement as per law settled by Hon'ble Supreme
Court in civil appeal nos. 3864-3889/2020 decided on 14.1 2.2020.

G 111 Direct the respondent to charge delay payment, if required at equitable
rate of interest.
37. The respondent is directed to charge delay payment interest from the allottee,

in case of default at the prescribed rate Le., 11.10% which is the same rate of
interest which the promoter shall be liable to pay the allottee, in case of default
i.e, the delayed possession charges as per section 2(za) of the Act.

H. Directions of the Authority. _
18, Hence, the Authority hereby Dasses this order and issue the following

directions under section 37 of thﬁ’ﬁtttﬂ ensure compliance of obligations
casted upon the promoters as pé‘;l::;i_jf‘}t'é:?i’;]mﬂﬂns entrusted to the authority
under section 34(f): ; Lt
I. The respondent s ﬂifactéi:’l-.l';}u':-f}ﬁ-}'f_ delay. possession charges at the
prescribed rate ofinterest @ 11.10% per afinam from the due date of
possession i.e., 12.01.2020 till offer of pﬂ_ssessinn e, 24.11.2022 plus
two months [24.{l1-.2!]23] as per section iﬂ_{l] of the Act of 2016 read
with rule 15 of the rules.The iiug'._dﬂt&-uf: possession and the date of
entitlement are detailed. in table-‘given in para 33 of this order. The
respondent is directed te pay-arrears of interest accrued so far within 90
days from the date of nrdér of this order as per rule 16{2) of the rules.

II. The respondentis also directed to issue revised account statement after
adjustment of delay pussess'i-un charges and the complainant is directed
to pay the remaining amount, if any, within 60 days.

11I. The respondent is further directed to handover the possession of the
allotted unit within 30 days of payment of outstanding amount, if any.

IV. The rate of interest chargeable from the allottee by the promoter, in Case
of default shall be charged at the prescribed rate ie, 11.10% by the

respondent/promoter which is the same rate of interest which the
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promoter shall be liable to pay the allottee, in case of default ie., the

delayed possession charges as per section 2(za) of the Act.

V. The respondent shall not charge anything from the complainant which is
not the part of the buyer’s agreement. The respondent is also not entitled
to claim holding charges from the complainant/allottees at any point of
time even after being part of the builder buyer agreement as per law
settled by Hon’ble Supreme Court in civil appeal nos. 3864-3889/2020
decided on 14.12.2020,

VI. A period of 90 days is gnren o the respondent to comply with the
directions given in this urdf:r f‘.‘i‘ﬂmg which legal consequences would
follow. [

39. This decision shall mutatis mutandi“él'_ﬂ?pp'ly. to-cases mentioned in para 3 of this
order. N i .

40. The complaints stand disposed uf True certified ED[J}’ of this order shall be
placed in the case file of each matter,

41. File be consigned to registry.

Dated: 20.03.2025 : - Vijay Kumar Goyal

(Member)
Haryana Real Estate Regulatory
Authority, Gurugram
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