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Complainant

L

complainant/aUoitee undersection 31 of the Real Estate (Regulationand

DevelopmentJ Act, 2016 (in shorL the Act) read with rule 28 of the

RUGRAM
Shankar Vij (R-21

ORDER

The present complaint dated 25.10.2023 has been filed by the
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Haryana Real Estate (Regulation and Development) Rules,2017 (in short,

the Rulesl forviolation ofsection 11(4)(a) oftheActwherein it is inrer d/ia

prescribed that the promoter shall be responsible lor all obligations,

responsibilities and functions as provided under the provision ofthe Act

or the Rules and regulations made there under or to the allottees as per

the agreement for sale executed iraer se.

Unlt and prorect related details

The particulars ofthe projecl thedetailsgfsale consideration, th€ amount

paid by the compla,nant, date ofpropoqed handing over the possession

and delay period, iiany, hay€ beer)detailed in lhe following tabular form:

2

3.

1.

Licence no, 48 of ZoU Datee-

i.o*rirr.
26 09.2012

tAs on pase no. 23 of (onplainr]

C 0902,Type-3BH(

(As on pase no. 26 of complarno



(E

3t .t

a penod of 42 months
he ddte ol dqunon ol
lqt or *tthin 42
t lrm the dat4 ol
ing ol the require.t
tns and dpproval
orr lo. comne.cqqt
ntuctlorl whichever is
ubject to tinelt parnent
the dues br Euret ond

to lorce.najeure
;tances as den bed tn

t2 t urthi, there shall be
:e penod ol 6 nonths
.l to the Developer over
bove the pe.iod ol 12

ri,,,'frereemenrplus6

{RE (As pe. .ustome. ledger at page

12 {U(7k Rs.70,81,512/-

13.

Facts ofthecomplaintr

The complainant has mad

That the complainant w

the followirg submissions in the complaint:

subjected to unethical trade practice as well

IPHARERA
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as harassme.l arbitrary clause in the Buyer's Agreement regarding

escalation cost, many hidden charges which were forcedly imposed on

buyer at the time of posseslion. That the Builder Buyer Agreement

executed berween the respondent and the complainant mentioned

about the developer's, stated the conffrming party- t has transferr€d

his rightsto M/s. SamyakProjects Pvt. Ltd [Connrming Party-2) makes

arrangement to iointly promote, develop and market the proposed

project being developed with the respondent those all arrangements

create doubl suspicion M/s. Ansal Housing & Construction Ltd. have

legal right to collect money from allotees against the C-0902, Tow€r,C,

"Ansal Heighis,86", curugram and have legal&valid licenseto develop

That on 04.12.2011, th€ complainant booked a 3 BHK flat measuring

1895 sq.ft, along with two covered car parking in the unit no. C-0902,

Tower-C in the project "Ansal Heights 86" situated at Sector 86,

Gurugram, Haryana. The complainant has paid the initia! booking

amount of Rs.8,65,549.25l-.

That the respondent in order to dupe the complainant in their

nefarious net, even executed the Flat BuyerAgre€ment signed between

M/s Ansal Housing Ltd. & M/s Samyak Projects I\t Ltd and

compla,nants on 26.09.2012. The respondents created a false belief

that the proiect shall be completed in time bound manner and in the

garb ofthis agreement persistendy raised demands due to which they

were able to extract huge amount oimoney from the complainanl

Thatthe totalcost otthe said unit is Rs.73,94,270l- including PLC, EDC,

IDC, Car Parking & Club Membership and the complainant has pald a

total amount Rs.70,81,512.75l- in time bound manner.

1lt.

IT

IV
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V. That as per sectlon 19 (6) the Real Estate (Regulatlon and

Development) Act 2016 [hereinafter referred to as the Acr)

complainant has fulfilled h,s responsibility in regard to making the

necessary payments in the mannerand w,thin the time speclffed in the

said agreement and the complainants siSned a one sided Buyer's

Agreement after demanding more th.n 30% amount of total sale

cons,deration and the complainant was bound to sign the BBA and

agreed to one sided clause ol BBA like Escalation cost, Force najeure,

clause of due date of possession, PLC, club charges, other hidden

charges.

VL Thatthe respondentin anendeavorto extractmoney from the alloftees

devised a payment plan under wh,ch respondent linked more than

60% ofthe totalsale consideration amount as advance and linked the

Rest 40 o/o amount with the construction of super structure only, which

is not depended or co-related to the finishing of flat and internal

development of tacilitiss amenities and after taking the same

respondentdid not even bother about the development ofthe pro,ect

till date as a whole project is not even 5096 mmplete and in term of

particular towerjust buill a super structure only.

vll. That the complainant had also took a home loan of Rs.50,00,000/- at

the interest rate of 10.15% p.a. for 20 years, from HDFC Llmited and

has been resularly paying th€ EMIS, which is an additional burden on

thecomplainant.

VIll. That as per Clause 31 of the Flat Buyer Agreeme[t, the respondents

were liableto offerpossefsion onorbeforc 31.03.2 017. The operative

part ofClause 31 ofthe Agreement is reproduced hereinunder:

'The Developer sholl ofler passeston ofthe uhhahy tine,within
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a p*io.t ol42 nantht fron the date ol 
^ecuton 

of osreenent or
within 42 nonths l.on the dote oI obtoining oll the rcqulred
sonctions and opprcvat necessary lor connencenqt ol
cohstucnan, whtcheve. L loter subject to ttnely paynent ofoll
the dues by bulet ond srb)ect ta lor.e.najeure circuhstonces as
dernbed in.lauy 32. t,LttheL therethall beo grcce petiod oJ6
hanths allowed to the Dereloper avet ond above the petiod ol42
nanths ds above in offeting the passesion ol the Lnit.

IX. That the respondent executed the Buyer's Agreement on 22.01.2013

and the construclion ofthe said proiect comnrenced on 01.10.2013. As

per clause 31, the due date is to be calculated lrom the later date ,.e.,

01.10.2013. Thereiore, the due date ot possession comes out to be

31.03.2017.

X. That the respondents started construction work almost 10 years back

and have delayed the project for more than 6 years. It is pertinent to

mention that such a long period makes an adverse effect on

constructioD quality of project and during the 10 years period all

approval issued by the competent authority was expired on 2018 and

till date the respondent is not applied for revival oiapproval nll date.

Furthermore, the said project has not even been registered with the

RERA,I{aryana, which is a clearviolation olsect,on 3 oithe RERAAct.

Xl. That as the booking and allotment ofthe apartment was done on 2011

and 2012 and the due date olpossession as per BBA 31.03.2017, i.e.,

prior to the implementation of the CST Act, 2016 and it is submitted

that the conrplainant is noi liable to give extra tax amount to the

respondent and the respondent is also liable pass on anti_profiteering

benefit to the complainants.

Xll. It is submitted that the cause ol action to file the instant complaints

have occurred within the iurisdict,on of this Authoriry as the
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apartment which is

Sector 86 Gurugram

Authority.

Relief sought by the complalnant:

the subject matter ofthis complaint is situated in

whrch r. wirhin lhe r.rnlondi jurisdiction of lh,s

C,

4 1'he conrplainant has sought lollow,ng relle(sl:

i. Direct the respondetrt to obtain rhe occupation cert,ficate and

immediately hand over the legal physical possession of the unit in
habitualcondition with a1l am€nit,es mentioned in the brochure.

ii. Directthe respondent to pay the delayed possession charges alongwjth

an interest oi 24'li.

iii. Pass an order lor iorensic audit oithe builder as they have extracted

more than 90-95% ofthe totalsale consideration but the project is st,1l

incomplete and all the required approval from compet€nt authority

expired in 2018.

i\. Direct the respondent to quash the one sided clauses ofthe BBA.

! Pass an order lor refund ofCST amount levied upon the complainant

and taken the benelit ofinpLrtcreditby builder.

!i Directthe respondent notto createany third-party interest in the trnit

o. to alienate the said unit till the final disposal of the present

vii. Direct the respondent not to impose any ta\ llabiliti€s on the

complainant after the lapse of the due date ol possession i.e.,

31.03.2017 as it is because of the lauk of the respondent that the

proiect got delayed.
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viii. Direct the respondent not to impose extra burd€n of GST on the

complainantas the due date orpossession was 31.03.2017 i.e., before

the implementation ofthe GST, Act.

ix. lnitiate inquiry against the respondents for the violation of the

provisions of the Acl 2016 as even after nearly 6 yearc of

implementation ofthe Act, 2016 the respondents have not registered

the project in question.

On 02.0 2.2 024, none appeared o n behalf of the respondents, and the matter

was adjourned to 29-02-2024, a final opportunily was granted to the

respondents to file reply. Howev€r, on 1A-A4-2024, neither did anyone

appeared on behallofthe respondents nqr was any reply nled, despite the

matter having been adjourned on a lastopportunity basis. Consequently,

the matter was placed before the Authority ior further proceedings. Vide

procee.lings dated 10.07.2024, the defence ol both the respondents was

struckoil Thereafter, orl 11.12.2024, the counsel for respondent no.2, M/s

Samyak Projects Private Limited, submitted that an application had been

moved by her, seeking recallofthe order dated 10.07.2024, whereby the

defence of the respondent no. 2 was struck off. It was further submitted

that the complaint had been served at an address different from the

present address ofthe respondent no.2, and details olthe currentaddress,

as per the N4inistry ofCort)orate Affairs website, were placed on record.

6. on the same date, the proxy counsellor respondent no.lalso appeared and

submitted thatthe order dated 10.07.2024 mayalso be recalled in resPect

ofrespondent no.1 oD the g.ound that the matter had been reassigned to

them aDd the present counsel has bcen recently engaged in the atter'

Upon consideration, the Authority lound the submission made on behalf

of respondent no.z to be bona fide and accordingly, the order dated
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I).

10.07.2024, insofar as it pertained to striking oli the defence of

respondent no.2, was recalled. Respondent no.2 was directed to f,le its

reply witbin a period of one week. However, the submission made on

behalf ol respo ndent no.1 was not tound to be convincin& and the order

dated 10.07.2024 striking ott its defence was nor recalled. Nonetheless, in

the interest ol justice, liberty was Sranted to respondent no.1 to file
wriften arguments.

Written submissions on behalfofrespondent no.1 :

'Ihe respondent no.1 i.e., M/sAnsal Housing Limited has made the following

written submissions:

l. Thai the present complaint ,s neither maintainable nor tenable. The

8BA was execuled between the parties on 26.09.2012 and the

conplajnlnt is approaching the Authority in 2023. The present

conrplaint is liable lo be dismissed on this ground alone.

'lhat the respondent would have handed over the possession to the

comlrainant within time had there been no force maieure

circumstances beyond the control of the respondent, there had been

several circumstances which were absolutely beyond and outofco.trol

oa the respondent such as orders dated 16.07.2012, 31.07 -2072 and

21.08.2012 of the Hon'ble Punjab & Haryana l{igh Court duly passed in

CivLl Writ Petition No.20032 ol 2008 through which the shucking

/extraction of water was banned which is the backbone ofconstruction

proccss, sinultareously orders atdiiaerent dates passed by the Hon ble

National Grccn Tribunal thereby restrainiDg thc excavation work

caLrsing Air Quality Index bcins !vo.st, may be harnrful to the public at

large without adm itt,ng any hability.
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IIl. Apart ffom these the demonetization is also one olthe major f:ctors to

delay in givine possession to the home buyers as demonetization caused

abrupt stoppage oi work in many projects.

The sudden restriction on $,ithdrawals led the respondent unablc to

cope with the labor p.essure. However, thc respondent is carrying its

business in letter and spirit ofthe Vil1a Buyer Agreement as well as in

compliance of othe. local bodies of Haryana Government.

lv. That the respondent h.rs beon carrying his business but due to COVID'

19 the lockdown $,as imposed throughout the country in lUarch,2020

which badly affected the construction and consequently respondent

lvas not:rble to handover the possession on time as the same was

beyond the conn olof the respondent.

V. That similar lockdown was imposed in the year 2021which extended to

the year 2022 which badly affected the construction and consequently

respondent was notable to h andover the possession on time.

Vl. That the ban on consn'uction was imposed by the Honble supreme

cou( ollndi! in the yedr 2021 due to the alanning levels of pollution in

Delhi NCR which severely afiected the ongoirg construction of the

vll. Th.rt without admitting or acknowledging the truth or legaliry ol the

allegatioDs advanced by the complainant and without prejudjce to the

contentions ofthe respondent, it is submitted that the provisions ofthe

Act are not retrospect,ve in nature. The provisions of the Act cannot

undo or modiry the lernrs ol an agreement duly executed prior to

coming into ctfect otthe Act. lt is lurther submitted that merely because

the Act applies to ongoing proiects which are registered with the

Authorlty, the Actcannot be said to be operating retrospectively.



*HARERA
&- cLrnrcnnr'r

Complarnt No.a722 of 2023

Vlll. That several allottees have delaulted in timely remjttance ofpayment oi
installment lvhich was an essenrial, crucial and an indispensabte

requjremcnt for concephralization ,nd development of the projecr in

questioD. liurthcrmorc, when the p.oposed allortees defauked in their

paymentas perschedule agreed upon, rhe failure has a cascading effect

on the operation and the cost for proper execution oi the project

increases exponeDtially \rh e.eas enormous business Iosses berallupon

the respondent. The responden! despite thc delaultof several allottees

has diligendy and earnest pursued the development oithe projecr in

question and hasconstru.ted theprojectin question as expediriouslyas

possible. lhe construction of the proiect is completed and ready for

delivery, awaiting occupancycerrificate whi(h is likcly to be compteted

by the year 2022.

lX. That lhe Central Covernment levied such tayes, which are still beyond

the control olthe respond.nt, it is specifically mentioned in Clause 7 &

8 ol the Builder Buyer's lgreement, vide which complainants were

agreed to pay ir addjtjon to basic sale price of the said unit helshe/they

is/arc liable to pay EDC, IDC together with all the applicable interest,

incidental and other chalges inclusive of aU interest on the requisite

bank guarantccs ior EDC, IDC or any other statutory demand etc. lhe

conrplainantiurtheragreed topayhisproportionatesharein anyfuture

enhancement/additioDal demand raised by authorities lor these

charges even il such additional demand raise aiter sale deed has been

[. Reply on behalf of the r€spondent no.2 i.€., M/s. Samyak Proiects
privare Limited
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Th€ respondent no.2 i.e., M/s. Samyak Projects Private Limited has

submitted the following by way of written reply:

l. That the p resen! complainl is based o n falsc, frivolous and baseless iacts

and is devoid ol any valid cause ol action or true grievance qua the

.espondent. 1t is submitted that the respondent no. 2 i.e. Samyak

Projects Privire Limited, having acquired the rights to develop the land

on lvhich the present project was to be constructed, entered into a

Memorandum of Understanding "MOU" dated 06.09.2011 wirh the

respondent no. I i.e. Ansal Housing Limited with respect to the

construction and development of the present project "Ansal Heights-

86" on a latrd admeasurins 102 kaoals 1s marlas U2.843 acresl rauing

in Rect. No. 14,15 & 19, situated In the revenue estate ofvillage Nawada

[athehpur, T.hsiland Dist.ict Gu rgaon, Har],anawhich is presentlypart

of rcsidcntial Scctor 86 ol CurSaon, Manesar Urban Plan 2021

["Scheduled Land"] for the development ol group

ILIlowever, superseding the said M0U, the respondent no. 1 and

2 entered into a Joint Venture Agreement "lVA" dated 24.05.2013. As

per the clauses of the JVA, the eotire scheme of development of the

proposed project was to be carried out by respondent no. l, at its own

(ost and expense including development of inlernal d€velopment

services, comnrercral areas and other related developments, aiter taking

all necessary approvals, s.nctions/permissions etc

Ill. That the bare perusal of clause 9.2 oithe MOU clearly reflects that it is

the sole resporsibility / obligation ofthe respondent no.1 towards the

buyers/allottees to develop (he projectand handoverthe possession to



received the consideration amount hom all the allottees.

1V. That there are no specific allegations in the complaint against the

respondent no.z.ltisalso submitted that the Authority in various cascs

pertaining to the same project has already decrded that it is the

responsibility ot 0re respondent no.1 towards the :rllottees. Tbat 
't 

is

also submitted that thcAudrority in 73 cases has decidedthatthe sole

resporsibility to rcturn the antount paid by the allottees lies upon the

respondentno.l. Mor.over, the Authority through Hon ble members Sh.

Sanieev Arora, sh.Ashok Sanswrn nnd Sh. vijry Kumar Goyal in the

mattet ol Mr Krishnendu Ghosh Dastidor And Mrs Ananya Ghosh

Dastidar v/s Ms Ansal Housing And Construction Limlte.l"

(2032/2018) vide its oftler dated 13.09.2022 which disposed of 42

other cascs with respect to thc proiect nanrely 'ADsal HeighG Ll6',

clearly stated that the payments againstthc allotted unitswere rec.ived

by M/s Ansal Housing & Constructions Ltd. and Samyak Projects Pvt.

Ltd lras not party to the BBA s and therefore Samyak P.ojects Pvt l.td.

cannol be held rcs po nsible. Also, rt \ras held tlratthe sole responsibility

to return theamountpaidbythe allotteeslies uPonthe respondent no.l

V. Moreover, it is tu(her submitted thatthe arbitration proceedings with

respect to the said project are Pending befbre the sole Arbitrator

I{onble lustrce A.K Sikri. lt is equally iml)ortant to bring to drc

knowledge of this Authority that a status quo has been maintained on

the project by the Sole Arbitrator vide interim order dated 31.08.2021

tillthc finalaward is passed.

Vl. Thrt ther. is no privily ol contr!ct benv.cn the respondent no.2 .rnd

the con)plainaDt as it was the solc respo nsibiliry ol respondent no.l to

Compl,rnr No4722of 2023

the d..otlee, lr r\ dl\o sLbmirled Ihrt ,t wds rhe respondcnr no.l who
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deliver the units to the allottees. Moreover, a status quo has been

imposed by the learned Arbitrator on the project, the unlt cannot be

handed over to the complaimnt.

Copies ofall the relevant documents have be€n filed and placed on record.

Theirauthenticity is not in dispute. Hence, the complaint can be decided on

the basis of these undisputed documents a.d submission made by the

parties.

Comphinr No.4722 of 2023
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t.I

,urisdiction of the authorityl

observcs that it has t.rritorial as lveLl as sublect matter

dJt,.Llr.dr. lfe p espnr comfrrrrr ror rhe red50ns grver

Territorial lurisdiction

As per notification no.1/92/2017-ITCP dated14.12.2017 issued byTown

and Country Planning Department, the jurisdiction of Real Estate

Regulatory Autbority, Curugranr shall be entire Gurugram District for all

purposewrth olllces situated in Guru8ram.ln thc present case, the project

in question is situated within the planning area ol Gurugram diskici.

'Ihercfo.e, thisauthority has complete territorial jurisdiction to dealwith

the present complaint.

F.ll Subjectmatteriurisdiction

10. Section 11[a)(a] oftheAct,2016 provides that the promoter shall be

responsible to the allotlee as per agreement for sale. Section 11(41(a) is

rep.oduced as hereunder:

section 110)(a)
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Be responnble Iar oll oblitations, t.sponsibllities ond lunctiont undet the
pravislons oI thk Act ar the tules ond regulations node theteuhder or to the
a)lottee os per rhe agr@hent lot sale, or to the o$ociation of allottee, ds the
case no! bz till the convelonce of oll the aportnents, ploB ot buildings, 6
the cose noy be, to th. allottee, or the con on oreos to the Nochnon ol
allottee or the conpetent dLthoriry, as the case nar be;

11. So, in view of the provisrons of the Act quoted above, th€ Authoriry has

complete jurisdiction to decide the complaint regard,ng non-compliance

ofobligatioDs by the promoter leaving aside compensation which is to be

decided by the adjud,cating officer if pursued by the complainants at a

G,

laterstage.

Flndlnss on obiections

pro,ect

raised by the respondent

CI Ohie.rion.e,li'din,r rlelnr due to forcr nuieu.e .i.rumstanc€s

12. Ihe respondent no.I has raised a contenhon that the ronsnuchon of the

NGT, shonage ol labour, demonetisation, outbrerk olCovid-19 pandein,c.

Since there were circumstances beyond the control ol respondent, so

taking into consideration the above-mentioned facts, the respondent be

allowed the period .lurinA ivhich his constructioD activit,es came to stand

still, and the sard period be excluded lvhile calculatjng the due date.ln the

present case, the flat Euyers Agreement' was executed betlveen the

paties on 26.09.2012. As pcr clause 31 of the Irlat Buyer Agreement, the

due date for ofter oi posscssion oi the unit was 42 nronths from the date

ofexecution ofthe Agreement or 42 months i.om the date olobtaining all

was delayed due to force majeure conditions such as various

passed by the Hon'ble Punjab and Haryana High court, Hon'ble
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the required sanctions and approvals necessary ior commencement of

construction, whichever is later, along with a grace period ofsix months

over and above the said period. The pcriod of forty two months is

calculated t.om thc date ofexecution ofthe agreement. The Flafs Buyer

Agreement has been executed between the parties on 26.09.2012, rhe

period ol 42 months hom 26.09.2012 comes out to be 25.03.2016.

Further, an unqualiticd gracc pcriod of six nrcnrhs has been agreed

between the complainant and rhe respondents to be granted to the

respondents over and above the sajd 42 months. The same is granted to

the respondents, heing unqualined. Thus, the due date oa possessron

comes out to be 26.09.2016. The respondent is seeking the benefit oi

Covid-19. lvhich came into efTect much after the due date of offer of

possession. 'Iherefore, no lurther relief in respect to the same can be

granted to thc respondent. lhe respondent have submitted that due io

various orders of the Authorities and court, the construct,on activities

canre to standstill. The Authority observes that though there have been

various orders issued to curb the environment poll]tion, but these were

for a short period of time and are the events happening every year. The

respondents were very much aware of these event and thus, the

promoter/ respondent cannoi be given any morc leniency based on the

H, Iindings oD the reliefsought bythe complainant.
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H.l Di.ect the respondent to obtain the occupation certiflcate and
immediately hand over the legat physical possesslon ofthe unir in
habitual conditionwith all amentties menrioned in thebrochure.

H.ll Direct the respondent to pay rhe delayed possession charges along
with an intcresr of24%.

13. ln the present conrplaint, the complainant was a otted unit no. C-0902,

'Iype-3BHK, admeasuring 1895 sq. ft. in the project,,Ansat Heights-86,,

Sector 86 by the respondents ior atoratsale considerationof<22,30,4A4/-

and they have paid a sun of I 73,0U,062l- A buyer,s agreemenr dared

18.12.2014 was executed berween the comptajnant and respondent no. I
wherein respondent no. 2 was the confirmjng parry. As per clause 30 oi

the 8BA, respondent no 1 was obligated to conrpt.te the construction of

the project and hand over thc possession ol the subject unjt within 42

months fron obtaining allthe required sanctions and approval sanctions

and approval necessary ior commencement oiconstruction, whirhever is

later. Ihe due date of possession comes out to be 18.12.2018. Ihe

occupation certilicate for the project has not yet been obtained irom the

competent au tho rity

1,1. As per the Flat Buycr Agreenlent, respondent no. 2(land owner) and

respondent no. 1(developerl enrered into a MoU dated 06.09.2011

uhereby the development aDd marketing ofthe project was to be done by

the respondent no. 1 in terms of the license/pcrnrissions granted by the

DlCP, Ilaryana. After the aforesaid arrangemcnt got iructified, the JVA

dated 24.05.2013 was eDtered into between the parties. Upon faiture ot

respondentno. 1 toperiorm itsobligarionsandcompletetheconstruct,on
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ofthe projectwithin rhe agreed timeline, respondent no.2 terminared the

said MoU vide notice dated 02.02.2021 and issued a public notice in

newspaper lor tcrnlnaUon ofrhc MoU lhe maftcr purc uant to the dispute

was relerred to the Delhi High Court under section 9 ofthe Arbitrat,on &

Conciliation Act, 1996 and vide order dated 22.01.2021 Hon,ble High

Court of Delhi appointed rhe HoD'ble Justice A.K. Sikri, tormer Judge oirhe

Hon'ble Suprenre Court ol lndja as a sole arbtraror of Arbit.al Tribu nal.

15.'Ihe complainant i.e., Ansal HousingPvt. Lrd. in the pertion sought various

reliefs including to stay the operation of rhe terminarion lener dared

10.11.2020 and the public lrotice dated 16.12.2020 ri rhe final arbitral

award rs given. The Arbitral Tribunal vide orderdated 31.08.2021 granred

no stay on termination notice dated 10.11.2020 and no r€strainins order

in this regard (as passed,rgainst ore M/s Samyak Projects Pvt. Ltd.

16. The Authority is of the view that the Flat Buyer Agreement dated

26.09.2012 was signed by the complainantand the respondentno. 1. The

respondeni no.2 is a connrming parryto tbat Agreement.ln the Flat Euyer

Agreement dated 26.09-2072 it was specincally mentioned rhat

rcspondent no. 2(land owner) and respondent no. 1(developerl entered

into a MoU dated 12.04.2013 whereby thedevelopmenrand markering of

the project was to be done by the respondert no. 1 in terms oi the

license/permissions granted by the DTCP, Haryana. Although the

respondent no.2 i.e, Samyak Projects Pvt. Ltd. cancelled the agreement

vide termination notice dar.d 10.11.2020 and rhe matter is sub judice
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belore the arbitral tribunal appointed by Delhi High Court vide order

dared 22-07-2027. lt is relevant to refer rhe definition of the term

'Promoter' under the section 2(zk)of the Real Estate (Resulation and

Development) Act, 2016.

L) a pe\an who cohatu.tt o ses to be .onntu.red on

optrtnets, or converlt

17 In view of the above lacts and ci

arbitration p.oceedings betlvec

are stillongoing, the Authori the considered view that the liability

under provisions of Section 18(1) of the Act & Rules read with builder

buyer agreement shall be borne by both the respondents joindy and

severally and the liability to handover the unit shallalso liewith both the
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'Se.tion 1A: - Rpnnt af otnount ond.ompensution
t8(t) rltho pton)otd lrt\ ro.ohpleta nt a rnobte ta give
pasLssr,l oJ or apu n)ent,plot,oj buildirll
(4 tn o(a.dancewlth the tentolthe dsrecn.ntlar sote ar,
a. t \' o o na) tu \t u- t. oaptpt ed b! t hp t)o p :p-,.ttptl th"t pt.

{b) due to discontnuonce of hts btene$ os a devetopet an
aLcount of suspenshn .r rckrc(ton aJthe rcgktmrion wder this
Ad at fat anr athct , e$oh.
he sholl be lioble o" demond to the a ottees in .osp thc
allattee wkhes to ethdtow f.ah the project, withat t prejudice to
ahy oth* re e.l! oeailoble, to retum the Mount Melved by
hin in respeet of that dpdnmqt! plot, buil.ling, as the @se
mot be, with interest at such rar. os nay be prestribed in this
behrlltnthdtn! con)pcnsdtion i,) th. nnthne.ut provrled undet
thkil.t
Prortded tharwhercon dllotte.d@snottnk t to ||uhdrdw fron
the project, he shall be paid, by the prcnater, intercst lar every
n ont h al d ela!, ti I I the hon dig avet ol the possesean, ot s uc h ru te
asnuy be Prescnbed

fi,nphanssupplied)
19. Clause 31oi the Ilat Buye. Agrcemcnt (in short, agreement) provides for

handing over oipossession and is reproduced below:

E GURUGRAIV

18. The complainant intend to continue w,th the proiecr and is seekinB delay

possession charges interest on the amount paid. Proviso to section 18

provides that where an allotte€ does not tntend to withdraw from the

proie.l, he shall be pald, by the promoter interest for every month of

delay, tillthe handingoverofpossession, atsuch rate as may be prescribed

and,t has been prescribed underlri[lkordre rures:

31 Th. Develope/ shdll ofo possesion ol the Unit withia 42
months lron the date ol e\autioh ofAgreenent ot within 42
months hon rhe dote alobtaining oll the required nctions and
approvdl sohctiohs dnd opp.aval nece$ory lat catnnmcenent ol
consttucrian, whichevet k later subjecr tu tinel! pot qtofall
dues b! the Buyet ond subtect to farce tnoieurc cnunstancet os



de{ bed tn.lauy 32. FL,thetthere shall beo !n.e period oJ6
hanths ollawea b derelaper ovet ahd abate thc pe ad ol42
nanthsa.obore h ollcnns thc possesbn aJ the uniL.

20. Due date ofpossesslon and admissibility ofgrace perlod: As per clause

31 ofthe agreement dated 26.09.2012, the possession ofthe allotred unit

uas supposed (o be ofiered lvithin a stipulated timcf.ame of 42 monrht

irom the date ofexecution ol the agreement or with nr 42 months from the

date ol obtaining a1l required sanctions and approvals necessary for

commencement ol construcrion, whichever is later. Further, an

unqualified grace period of 6 months is agreed between the parties over

and above the period ol42 months. The date oi obtaining the .equired

sanctioDs and approvals is not known.'r'herefore, the due date is

calculated lronr dak olelecution olllat buyer agreenrent i.e., 26.09.2012.

Hence, thc due date comes out to be 26.09.2016 including grace period of

HARERT. ComplJrnt No 4722 of 2021
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6 months as it is unqualified.

Rute15. Presribe.l rdte oJit etest- lProefo to section 12, ection
laand sub-section (4) ann subsection (7) olseetion 191

21. Payment of delay possession charges at prescribed rate of interesl:

The complainaDts are seeking delay possession charges at the prescribed

rate olinterest. Proviso to section 18 provides that where an allottee does

nol intend lo withdrrw from theprotect, he shallbepaid, bythepronroter,

iDlerest for every nronth ol dchy, nll the handrDg over of poss€ssioD, at

such ratc as nray bc prescribed and it has been prescribed under rule 15

olthe Nlcs. Rulc 15 has been rcproduced as under:
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(1) For the purpose ol prcie to se.tion 12; section 18; ond sub-
sections @ ond (7) oI section 19, the "inbrest at the rute
pres.ribed' shall be ahe State Bonk oI lndia highest narginol
cost ol tendins rote +2%:
Ptovitl.d thot in mv the State Bonk of lndta ddqinat e6t of
lqdiw rote (MCLR) b hot lr use, it shall be replo@d bj steh
bqchnark lqdins tut6 ehtch the state Bork ol tn lio nat lr
fioh tide b rine lot lendin! ro the genetul publt..

22. The legislature in its wisdom in the subordinate legislation under rhe

provision of rule 15 of th€ rules, has determined the prescribed rate of

interest. The rate of interesr sp"dqt€rmrned by the legislature. is,, , i
reasonable and if rhe said rule js fdllo*ed to award the inEresr, lt will

ensure unilorm practic€ in allthe cases.'

2:l Consequentlv, as per rvebsit€ ofdre State Bank oflndra i.e.,

the marginal cost of lending rate (in shorr MCLRI as on date i.e.,

16.04.2025 is 9.10%. Accordingly, the prescribed rate of interest will be

ma.ginal cost o f lending r ate +2o/D i-e" lL.l0o/o.

2.1 'Ihe definition of term'interesr as denn€d under sectjon 2(zal ofthe Act

provides that the rnte of irterest chargeable lrom the allottee by the

promoter, in case ofdefaull shallbe equalto the rate olinterest which the

promotershallbeliable to pay the alloBee, in case ofdeiault.The relevant

section rs reproduced below:

"(zo) "intercst" neons the rctes of int*est patoble bJ the pronotq or
the allotee, os the cose na! be,
E planotion. -For the purpote olthls clause
(i)

(i0

the rate ofnErest chars.able fron the ollottee bt the pronotu,
ih cose al deloutt, shott be equot to the rcte of tntercst whtch the
prcnotet shall be lidble to pa! rhe dllottee, in cas ofdeloult:
the ihQren potobte bt dE pronotet to the allatt4 sholl be i?otu
the dote the pro,noter rcceived the anouht ot ont pdft rhercol
tttt the aore the olount or paI t hereol ond hlerest t hemn ^
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rcfunded, ond the interust poyable by the ollott e b the
pronot r sha ll be lron the dote the allottee defaults ln Nynent
to the pronoter till the dote it is poidj"

terest on the delay payments from the complainant shall

he prescribed rare i.e.,11.10olo by the respondent/promo

same as is beinggranted to them in caseofdelayed possess

b€

26 On consideration oi the documents available on record and submissions

made by ihe parties regarding conlravention as per provisions oftheAct,

dre authority is satisfied that the respondent is in contravention oi the

scction 11[4)(a] ofthe Act by not handing overpossession by the due date

as per the agreement. By virtue o f clause 3 1 of the buyer's agreement, the

possession ofthe subject unit was to be delivered within stipulated time

i.e., by 26.09.2016. llowever, tilldate no occupation certificate has been

received by respondents and neither possession has been handed over to

the complainanttjll date.

27.'Ihe Authority is of,considered view that there is delay on the part ofthe

responde.ts to oifer ofpossession olthe allotted unit to the complarnant

as per the terms and conditions of the buyer's agreement dated

26.09.2012. Acco.dingly, it is the failure of the respondent/promoter to

fu 1fi1 its ob ligations a nd resp onsibjlities as per thc agrcement to hand ove r

the possession within the stipulated period.

28. Accordingly, the non-compliance of the mandate contarned in sectlon

11(a)tal read with section 18(1) of the Act on the part of the
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respondent/promoter js establjshed.As such, the allottee shallbe paid by

the promoter rnterest for elcry month of dehy ftom the du. datc of

possession i.e., 26.09.2016 nll dre dale otvalid ofler olpossession plus 2

months after obtaining occupatjon certificate from the competent

authority or actual handing ovcr of possession, whichever is earlierj at

prescnbed rate i.e., I I 1o'/. p..r. as per proviso to secuon 18[1] ofthe Act

read with rule 15 ofthe rules.

tl.lll. Passan order for forensic auditofthe builder as they have extracted
more thaD 90-95% of the total sale consideration but the proiect is
still incomplete and all the required approval from competent
authority €xpi red in 2018.

H.lV. Initiate inquiry against the respondents for the violatiou of the
provisions of the Act,2016 as even after nearly 6 yearc of
implementatior ofthe Act,2016 thc respondcnts have not registered
the proiect in qucstion.

29 The counselfor the complainantdid notpress iortheabove mentioned

reliets d u ring the argu ments and also failed to mention any specific lacts

in this rcgard Thus, in the absence of the .bove mentioned, ihe

Authority cannot adjud icate the said reliefs.

H.v. Direct the respondent to quash the one sided clausesofthe ABA.

3o The rcspondcnt/p.omoter shall not chirrge anything from the

complainant which is not r part olthe BBA.

H.vl. Direct the respondent not to create any third-party irterest in the
unit or to alienate the said unit till the final disposal ofthe present

31. Vide proceedings dated 11.12.2024, the respondeDts were directed to

mainrain st.rtus quo with rcspcct to the unit of (he complainant. Thus,



HARERA complr nrNo4722of202l

GURUGRAN4

theAuthority is oithe view rhat the respondenc musr have complied

with the said order and not creared any rhird pary righrs on the

complainant's unit.

ILVll. Pass an order for refund ofcSTamount levied upon the complainant
and taken the benefit ofirput credit by buitder.

H.Vlll. Direct the rcspondenr not ro impose any tax tiabilities on the
complainant after rhe lapse of the due date of possession i.€.,
31.03.2017 as it is because of the fauh of rhe respondent that the
project got delayed.

H.lx. Direct the .€spondent not ro impose extra burden of cST on the
complainant as the due daie of possession was 31.03.2017 i.e.,
before the implementation ofthe cST, Act.

:12 As per Clause 7 of the Flar Buyer's Agreemenr dared 26.09.2012, ir has

bcen agreed ber(.cn the parties that the basic sale price of the unit

does not irr.lude property r!x, scN,icc tax, ground rcnt or any olher

taxes by whatever namc called and su.h raxes shall be

rcimbursed/payable by the allottee as and whe. demanded by thc

promoter. Thc sai.l.lause is reiterated b€low:

7 lhc )ta'. \al. t)ti.e ol nit nentnnell hieh ottve toes not odtuc
|topedy trx, \.tviLe ta\,qnu,t.t.ent a. uny athtt ta\.s b! whatewr nunlc
.olled tn .o,nectian with tte eN.utian ontl sale af prcject (heteinarer
.ottc.dvet! refe..ed to as'tdxer). such toxq shall be renbu6ed/porobb hr
the Ltufct liatn the date albaokihg even ifopplied wth rctraspect|e ellcd,
u. o l vhen dcnnnded by the Developerolang wnh applicoble ihtercstfa.
dclof ih poyinu/.einlbu&na a"U .*t 

", 
*O",,r,,n"t1;I;;;;:,, 

*oo,,*,

33 l'he conrplainant has hims.lf agreed to pay the tees as and when

demanded. No directions regardrng the relund ol th. GST charged by

the respondent.promoter rs hereby granted. Akhough with respecr to

the Input'1.x cre(lit. the Authoriry is of rhe vi.i! th!t the legislature

shile frnming the GST la( specifically provided for anti-proilreering
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measures as acheckand to maintain the balance in the inflation ofcost

on the product/services due to change in m,gration to a new tax reg,me

i.e. CST, by incorporating section lTl in CentralGoods and Services Tax

Act,2017/Haryam Goods and Services Tax Act, 2012 rhe same is

reproduced herein below

"Section 171- (1) Any reduction in rote oI tux on any supply af
goods or serices or the benelir ol input tox credit sha be
possed on to the recipient by waf of comnensurcte reductlon

As per the above provisiorr, thebenefitoftax reducrron or'lnputTax

Credit'is required to be passcd onto the custonrers in view oisection

171 of HCST/CGST Act, 2017. In t]le event, the respondent/promoter

has not passed the benefit of ITC lo the buyers of the unit jn

contravention to the provisioDs ofsection 171(ll ofthe HGSTAct,2017.

The allottec is at liberty to approach the State Screening Committee

Haryana ior initiating proceedings under section 171 of the HcST Act

against the respondent'promoter.

irections of the authority

Hence, the Authority hereby passes this order and issue the followrng

directions under section 37 oithe Act to ensure compl,ance ofobligations

casted upon the promoters as perthe functions entrusted to theauthority

under section 34(01

The respondents/promoters jointly and severally are directed to pay

interest at the prescribed rate of 11.10% p.a. for every month of delay

fron du. date ofpossession i.e., 26.09.2016 till the date ofvalid offer of

possession plus 2 mondts altcr obtrining occupatbr certificate fronr

the conrpetent authorjty or actual handins over of possession,

I.D
35.
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whichever is earlierr at prescribed rare i.e., 11.10% p.a. as per proviso

to section 18(1) ofthe Acrread with rule t5 ofthe rules.

ii. The respondenrs are d,rected to hand overrhe acrual physical possess ion

ot the unit to the complainant wirhin 2 months after obtaining

occupation c€(ificate

iji. The rate olintercst chargeable iiom rhe:tloftee by the promote, in case

of, default shall be charged at the prescribed rate i.e., 11.10y0 by rhe

respondent/promoter which is the same rate of, interest which the

promoter shall be ljablc ro pay the allottees, in case oideaautt i.e., the

delayed possession charges as per sedion 2(za) oftheAct.

iv. The compla,nant is direcr€d ro pay outstanding dues, if any, after

adjustment ofinterest for the deiayed period.

v Th. arrears ofsuch irterest accmed lrom 31.08.2014 tillthe date ofordpr

by the authority shall be paid by the p.omoter ro the allottees within a

period of90 days from date ofrhis order and interest for every month

ofdclay shallbe paid by the promoter to the allotrees before 1orh olthe

subsequent month as pcr rule 16(2) ofthe rules.

vi. The respondents shallnot charge

not the part ofthe agreeme.r.

36 Complaint stands disposed of.

37. File be consigned to registry.

anything from the complainant whrch

Dated:16.04.2025


